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It  is  said  neTer  to  be  diplomatic,  seldom  courteous  or  civil,  and 
not  always  safe,  to  call  things  by  tbeir  right  names.  If  an  excep- 
tion is  anywhere  to  be  found  to  this  suggestion  of  policy,  it  should 
surely  exempt  the  discussion  of  the  wide-spread  and  destructive 
opinions  which  seem  now  to  govern  the  American  people. 

The  spectacle  of  an  admirable  system  of  laws  shamelessly  over- 
ridden, or  wantonly  administered,  is  surely  an  occasion  for  plain 
speech. 

This  work  is  submitted  in  the  hope  that  an  examination  of  its 
contents  may  lead  to  a  better  understanding  of  the  principles  and 
structure  of  the  States  and  the  Union,  and  to  a  higher  appreciation 
of  the  duties  and  obligations  of  the  people  in  the  maintenance  of  a 
free  system  of  laws. 

I  have  discussed  at  some  length  the  leading  doctrines  of  Free 
Government  as  they  have  been  developed  by  the  Anglo-American 
race,  and  have  given  a  sketch  of  their  progress  through  the  strug- 
gles of  the  Great  Charter,  the  Petition  of  Right,  the  Bill  of  Eights, 
up  to  the  adoption  of  the  Federal  Constitution. 

These  great  events  teach  us  the  important  lesson  that  Experience 
is  the  only  safe  guide  in  the  creation  and  maintenance  of  free  insti- 
tutions. These  institutions  embrace  not  alone  the  mere  theory  of 
Free  Government,  but  the  practical  enforcement  of  its  principles 
in  all  the  affairs  of  life.  Accuracy  and  completeness  of  form,  in 
other  words,  aro  valueless  without  perfect  fidelity  to  the  law  on  the 
part  of  the  people  and  the  public  administration.  All  this  is  eshibited 
by  our  English  ancestors  in  a  light  so  clear  as  to  sink  opposing 
theories  to  the  level  of  fiction.  In  the  struggle  of  1628,  no  man 
did  more  to  build  up  the  free  system  of  English  laws  than  that 
great  and  honest  statesman,  Sir  Edward  Coke.  He  is  found, 
nevertheless,  to  admit  the  right  of  royal  dispensation — the   right 
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I  have  sought  to  present  a  clear  view  of  the  great  Experiments 
in  Free  Govemmenty  of  England  and  America.  The  various  sub- 
jects discussed  liave,  to  some  estent,  a  separate  interest,  but  their 
general  connection  is  obvious.  It  is  apparent,  in  going  over  so 
mach  ground,  that  many  of  the  lights  and  shadows  of  political  his- 
tory and  many  subjects  of  the  greatest  practical  ioiportauce,  at  tlie 
present  day,  must  be  passed  over  without  that  minute  pencilling 
and  investigation  whicli  their  merits  claim.  History  and  biography 
are  so  closely  united,  that  he  who  undertakes  to  separate  them, 
runs  some  risk  of  making  his  work  lifeless  and  practically  value- 
less. This  is  especially  the  case  in  reviewing  the  great  subject  of 
Free  Government,  which  necessarily  embraces  the  biography  of 
many  of  the  highest  and  noblest  men  of  history,  as  it  too  ofteu  in- 
volves the  sacrifice  of  their  lives  and  estates.  I  have  not  altogether 
neglected  the  narration  of  such  personal  incidents  ■  though,  I  con- 
fess, I  have  not  dealt  as  largely  in  them  as  I  could  have  wished. 

In  that  portion  of  the  work  devoted  to  Englisli  and  American 
political  history,  I  have  drawn  freely  upon  cotemporaneous  writers, 
and  have  used  their  reflections,  with  some  necessary  modifications  of 
the  test,  with  and  without  special  credit,  as  would  best  carry  out 
my  design. 
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CHAPTER  I. 

PEEE  GOVERNMEKT— ITS  CHARACTER  AND  OFFICK 


It  would  seem  to  be  an  easy  task  to  arrange  a  just  system  of 
relations  between  government  and  people ;  certainly  so  on  the 
basis  that  the  former  is  au  agency  created  by  and  for  the  sole  ben- 
efit, advantage,  and  protection  of  the  latter.  In  theory,  this  is  the 
purpose  and  end  of  every  description  of  polity,  the  public  good  being 
the  grand  objective  point  to  be  reached. 

The  application  of  this  principle,  in  the  creation  and  mainten- 
ance of  government,  in  different  countries,  has  produced  widely 
different  forms  of  administration.  This  is  neither  paradoxical  nor 
illogical,  any  more  than  it  is  illogical  in  the  physician  who  varies 
his  remedies  to  suit  the  constitution  and  overcome  the  peculiar 
malady  of  his  patient.  Precisely  so  it  is  in  the  institution  of  gov- 
ernment. What  is  suited  to  one  people,  ia  evidently  unsuited  to 
another. 

In  discussing  the  principles  of  free  government,  it  would  be  un- 
fair to  teat  their  practical  benefits,  by  reference  to  the  history  of 
those  nations  where  free  speech  and  a  free  press  have  been  the 
mere  dreams  of  enthusiasts.  With  rare  exceptions,  the  laws  of 
any  named  people  will  be  found  to  express  just  what  is  best  adapted 
to  their  necessities,  and  indicate  the  true  state  of  popular  intelli- 
gence of  the  country  ; — in  other  words,  what  may  be  the  very  best 
government  for  one  nation,  may  be  the  worst  for  another.  This  is 
simply  the  adaptation  of  means  to  ends. 
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It  has  been  very  much  the  habit  of  public  writers,  on  both 
aides  of  the  ■water,  to  draw  oonelusions  concerning  matters  of  gov- 
ernment, from  the  operation  of  certain  systems  of  administration, 
which  have  been  found  to  work  admirably  in  specified  countries, 
without  taking  any  account  of  the  peculiar  political  habits  of  the 
people,  their  iotelligence,  or  the  character  of  their  religious  opin- 
ions. Hence  it  is  that  tlie  French,  always  the  most  prosperous  and 
successful  under  absolute  goTernment,  arc  convinced  that  imperial- 
ism is  better  than  republicanism — that  the  will  of  one  man  is  better 
than  the  laws  of  many. 

The  English,  on  the  other  side,  are  equally  certain  that  their 
free  system  of  laws  is  the  perfection  of  wisdom. 

They  are,  in  our  judgment,  both  in  the  right. 

The  British  government  expresses  a  far  higher  intelligence  on 
the  part  of  the  people,  more  complete  and  defined  notions  of  per- 
sonal rights  and  liberty,  more  dignity  and  nationality,  than  that 
of  the  Erench.  It  has  elicited,  in  its  establishment,  more  mind, 
and  involved  vastly  heavier  persona!  sacrifices.  It  is  a  slate  of  laics 
— a  state  in  which  individualism  no  longer  exists  as  a  governing 
power — in  which  th£  law  is  supreme. 

If  we  take  any  account  of  the  ambitions  of  men,  we  must  admit 
that  the  creation  of  such  a  system  is  a  most  wonderful  achievement. 
It  may  be  doubted,  indeed,  if  any  other  people  have  encountered 
BO  many  difficulties  in  the  creation  of  government  as  the  English. 
We  know  of  no  other  where  classes  are  so  distinctly  marked— the 
high,  the  middling,  and  the  low  ;  as  there  ia  no  other,  where,  under 
the  laws,  classes  are  so  absolutely  obliterated,  where  laws,  not  in- 
dividuals, have  such  supreme  control. 

It  will  be  admitted  that  a  state  of  laws,  so  established  as  to  se- 
cure public  trancjuillitj,  and  maintain  the  rights  of  person,  against 
the  encroachments  of  influence  and  individual  power,  and  of  the 
Btato  itself,  is  the  best  civil  polity.  This  is  precisely  what  vre  under- 
stand to  be  the  British  government.  It  has  had  a  slow,  but  sure 
and  healthy  growth.  Unlike  the  government  of  the  Union,  which 
consists  of  a  simple  compact  of  independent  States,  covering  a  few 
specified  intereata,  created,  as  it  were,  by  a  body  of  representatives, 
commenced  and  ended  in  a  day,  that  of  England  has  been  the  pa- 
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tient  work  of  many  centuries,  ita  progress  evolving  principles  of 
freedom,  which  had  to  be  won  by  battle  and  by  argument.  It  is  a 
singular  feature  of  British  history,  that  the  people  have  never  taken 
a  step  backwards.  Often  checked  in  their  onward  course,  slow  to 
secure  obvious  rights  of  person  and  propertj ,  obstructed  or  crippled 
by  the  hand  of  power  and  ambition,  they  have,  through  every  trial, 
vindicated  their  grand  purpose  to  edahhsk  a  free  aydem  of  lam,  and 
maJce  them  supreme,  at  al!  times  and  m  erety  exigency,  over  mdivii- 
uals.     This  ia  the  distinguishing  feature  of  all  free  government. 

It  is  common  to  mamtain  that  this  species  of  polity,  being  in  ila 
nature  more  stately  and  inflexible  than  absolute  government,  is  ill 
adapted  to  meet  and  overcome  great  trials  and  difficulties.  It  is 
urged  that  while  it  is  admit  able  in  peace,  economical  in  admiois- 
tration,  and  effective  in  rule,  in  the  ordinary  affaire  of  life,  it  is 
curabrous,  heavy,  slow,  and  espeuMve,  m  periods  of  peril  or  civil 
commotion.  This  argument  goes  to  the  main  question — to  the  very 
power  of  any  people  to  maintain  free  government  on  any  terms; 
for  a  state  is  clearlj  northkis  ind  something  worse,  if  it  has  not 
the  capacity,  energy,  and  pitnotism  necessary  to  sustain  its  own 
life  in  hours  of  peril  If  whit  is  called  a  government  of  laws,  is 
incapable  of  doing  this,  without  invoking  the  discretionary  powers 
of  individuals— without,  in  other  words,  substituting  the  will  of  the 
latter  for  the  inflexible  rule  of  the  former,  it  follows  that  it  ia  a 
radical  and  mischievous  error. 

It  ia  far  better,  under  every  description  of  government,  to  rely 
upon  the  enforcement  of  laws,  than  to  trust  the  wisdom  of  persons, 
however  honest,  in  times  of  civil  commotion.  It  is  hardly  possible 
at  such  periods,  to  find  individuals  to  rule,  who  do  not  enter  upon 
their  work  as  partisans ;  and  it  is  more  than  has  been  found  safe, 
in  this  country,  to  trust  this  class  of  persons  in  time  of  peace,  much 
h  vo  discretion,  in  war. 

8  rule  under  any  cir- 
d  government.      It  is  a 

m  b     utiam — from  the  gov- 

^  w        resolution  to  abandon 

w  p    sons  in  authority, 
r  to  this  statement  to  say,  that  individual  govern- 
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ment  proposea  to  lay  aside  only  a  limited  portion  of  the  written 
law.  It  ia  not  the  estent  of  the  change,  but  its  character,  its  na- 
ture, to  which  we  object.  The  authority  to  alter  constitutional 
covenants  is  lodged  in  the  States,  which  must  act  in  strict  obedi- 
ence to  the  organic  law.  Statute  laws,  State  and  federal,  come 
within  the  legislative  authority.  It  is  now  proposed  to  ordain  a 
third  estate,  giving  or  conceding  power  to  persons  in  charge  of 
affairs,  under  the  constitutions  and  laws,  to  alter,  modify,  or  annul 
the  one  for  the  time  being,  and  disregard  the  other,  This,  we 
take  it,  is  authority,  in  point  of  fact,  to  ordain  a  new  government. 

It  will  not  be  maintained  that  we  have  adhered,  in  strict  fidel- 
ity, even  in  the  ordinary  administration  of  the  Government,  to  the 
Federal  Constitution.  In  more  than  one  instance,  we  have,  as  a 
people,  sanctioned  the  complete  surrender  of  fundamental  rules, 
and  given  the  full  force  of  law  and  the  indorsement  of  majorities 
to  measures  which  were  utterly  incompatible  with  the  peaceful 
maintenance  of  the  National  Government. 

The  Missouri  Compromise  is  one  of  these — a  law  which  ordained 
and  establ  she!  dfuiion — which  distinctly  recognized  the  separate 
existence  of  a  pol  t  eal  North  and  a  political  South ;  a  law  which 
created  i  far  as  t  could  do  so,  two  governments,  permitting 
certa  n  th  ngs  to  be  don  in  one,  which  it  prohibited  in  the  other, 
thus  ordanng  jostve  inequality  between  citizens  of  the  same 
comn  on  country  ^  e  allude  to  this  matter,  not  to  discuss  it,  but 
to  show  the  tenden  y  of  our  people,  in  time  of  peace,  to  disregard 
r  OT  rlook  the  Con  1 1  tion  of  the  United  States  as  the  supreme 
t  T  of  the  'States  over  the  interests  delegated  to  the  Union. 
■H  hether  that  con  pact  was  absolutely  perfect  or  not,  it  is  certain 
tl  at  the  lea  t  depart  jre  from  its  provisions  wm  not  only  unjustifi- 
able hut  fa  al  to  tl  e  whole  scheme  of  government,  of  which  it  was 
the  o  ly  law  If  n  other  words,  it  was  not  supreme  to  the  estent 
of  prevent  ng  even  onpromises,  by  any  other  than  State  action, 
which  -i  loiated  its  covenants,  it  was  no  law  at  all.  If  it  had  no  power 
to  vindicate  itself  against  the  action  of  majorities  or  even  ab9olutG 
unanimity,  on  the  part  of  the  people,  except  in  its  own  prescribed 
way,  then  it  follows,  that,  instead  of  a  constitutional  government, 
we  had  a  purely  democratic  majority  government.     The  real  law 
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of  the  Union  was  not  the  ConstitutioD,  but  the  will  of  greater 
over  lesser  numbers.  The  recognition  of  the  right  to  give  force 
to  laws,  made  in  contravention  of  the  fundamental  law  of  the 
Union,  concedes  at  once  the  right  of  the  people,  without  reference 
to  the  States,  to  alter,  modify,  or  annul  the  latter,  at  pleasure. 
Of  course,  in  such  case,  the  government  is  a  democracy,  under  which 
minorities  have  no  rights,  and  majorities  are  supreme. 

Our  career  as  a  nation,  though  short,  is  full  of  evidence  that 
however  perfect  may  have  heen  our  theory  of  self-government,  we 
have,  after  all,  understood  little  of  its  practical  philosophy.  We 
have  had  a  broad  and  a  rich  field ;  hut  our  husbandry  has  been 
sadly  defective,  our  labor  misapplied,  and  our  productions  meagre 
and  unsatisfactory. 

Our  failure,  for  such  it  is,  may  be  accounted  for,  by  a  simple 
reference  to  one  or  two  leading  features  of  the  national  mind. 
Self-reliance  is  a  great  virtue  wheu  kept  within  reasonable  bounds. 
It  quickens  inveotion,  stimulates  iodustry,  widens  the  channels  of 
enterprise,  and  gives  energy  and  force  to  those  who  possess  it. 
But  like  every  other  good  quality  it  is  liable  to  run  into  eseess— to 
become  swollen  into  such  inordinate  vanity  as  to  reject  the  lessons 
of  exjerienee  and  all  the  counsels  of  history  It  is  folij  to  seek 
to  conce,il  this  turn  of  an  excellent  cbaractenotic  ot  the  Aioerican 
people  The  grett  evils  of  its  eiistence  and  dominion  at  the 
pr;.sent  moment  are  too  obvious  damaging  and  pervading  to 
admit  of  either  extenuation  or  juatifiuation  It  is  the  dominion 
of  self  conceit  over  wisdom  and  patriotism 

It  no  answer  to  point  to  the  industrial  successes  of  the  people, 
dtrndww  si*  ^ 
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before  presented  themsely  W    h  d  an  mm 

bracing  cielusive  elective      m  d  Th  h 

and  foundation  of  the  politi        d  fi         I  d  p 

ciple,  touching  the  matter  m 

anee.      It  was  itidestructibl  ^     V        p      h      d 

have  sovereign  control    in  m  T 

the  ballot,  in  the  adjustme  ft        ee  m 

was  the  abandonment  of  the  C  —        p 

of  government  bj  the  poop  d    h  h      k    d 

of  government,  by  irrespons 

In  point  of  fact,  we  hav       g  h    fl       g 

to  maintain  free  governmen        Vh  w       <t 

to  ascertain,  if  possible,  the  f  w     hm       b     h 

source  of  our  greatest  weak 

A  review  of  the  past  and  present  position  of  the  States  and 
Union,  it  seems  to  us,  discloses  this  striking  defect ; 

Ignorance,  on  the  part  of  the  people,  of  the  real  office  and  what 
is  necessary  to  maintain  a  fi'ee  system  of  laws;  or  non-appreciation 
of  the  necessity,  at  all  timei,  of  maintaining  the  supremacy  of  the 
laws  over   individuals. 

It  would  be  difficult  to  find  testimony  more  complete,  in  sup- 
port of  this  suggestion,  than  that  which  the  present  National 
Administration  has  presented,  within  the  short  period  of  its  rule. 
Starting  with  the  open  declaration  thit  the  public  exigencies 
demanded  the  removal  of  all  legal  restraints,  its  measures,  from 
that  time  to  the  present,  ha*e,  in  no  material  respect,  been  made 
to  conform  to  the  Federal  Constitution  It  is  due  to  candor  to  say, 
however,  that  both  Congress  and  the  people  have  distinctly  ap- 
proved, and,  as  far  as  their  action  could  do  so.  justified,  the  annul- 
ment of  the  organic  law  and  the  substitution  of  the  will  of  the  chief 
magistrate,  as  the  goveroicg  power  of  the  country.  In  other  words, 
if  the  President  violated  the  Constitution  and  the  rights  of  persons 
and  property,  his  criminality  is  no  greater  than  that  of  the  people, 
who  either  indorsed,  or  gave  a  qualified  assent  to,  all  his  acts  of 
tisurpation.  The  ofl^ence,  in  this  way,  wag  compound.  There  was 
BO  other  process  so  sure  to  ruin  the  President,  on  the  one  hand, 
and  the  institutions  of  government,  on  the  other.       No  man  could 
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withstand  such  temptations,  and  no  system  of  laws  snch  a  terribia 
shock. 

We  deem  it  unnecessary  to  point  to  the  public  records  of  the 
country,  to  show  that  we  have  not  drawn  our  eonclusioDS  from  an 
imaginary  condition  of  public  affairs.  The  announcement,  hy  the 
President,  of  the  imperial  power  of  war,  under  his  exclusive  con- 
trol ;  his  suspension  of  the  writ  of  haheas  corpus ;  his  abrogation 
of  many  provisions  of  the  Constitution,  trial  by  jury,  free  speech, 
the  press ;  his  wilful  confiscation  of  estates ;  his  new  law  of 
treason ;  his  emancipation ;  his  assumed  jurisdiction  over  alt  the 
people,  even  to  their  expulsion  from  the  country  by  military 
force,  are  surely  enough  to  justify  what  we  have  said. 

Granting  that  the  highest  motives  of  patriotism  governed  him, 
it  makes  nothing  in  bis  favor,  as  a  political  trustee,  under  defined 
powers ;  for  there  was  nothing  but  the  Union  to  save,  and  there 
could  be  no  legal  agency  employed  in  the  work  other  than  those 
ordained  by  the  States. 

The  States  had  ordained  a  limited,  but  perfect  government  of 
laws,  to  be  maintained  by  them,  within  the  sphere  of  its  authority. 
It  was  fearfully  menaced,  not  by  mere  casual  disobedience,  but  by 
organic,  internal  convulsion. 

Its  authority  was  openly  set  aside  by  large  and  influential 
States,  four  of  which  were  original  parties  to  the  Union.  Our  duty 
was  a  plain  one — to  vindicate  the  laws  within  the  scope  of  the  au- 
thority of  the  Constitution,  and  by  its  appointed  agencies. 

There  could  be  no  other  vindication ;  for  the  instant  we  trans- 
cended this  limit,  no  matter  with  what  motive,  we  became  assail- 
ants, not  defenders  of  the  Union.  If  the  latter  provided  one  remedy 
for  a  certain  political  disease,  and  we  failed  to  employ  it,  and  sub- 
stituted another,  it  follows  that  wc  would  not  trust  the  law  nor  wait 
till  we  could  modify  it  in  obedience  to  prescribed  forms.  We  pre- 
ferred to  rely  upon  the  discretionary  power  of  public  agents. 

This  is  a  plain  proposition.  The  Union,  based  entirely  upon 
living  governments,  existing  purely  under  written  laws,  was  in- 
capable of  admitting  into  it  the  least  discretion,  as  it  was  impos- 
sible to  maintain  it  on  any  other  than  an  elective  basis.  Force  waa 
as  foreign  to  its  maintenance  aa  to  ita  ordination.     It  is  believed 
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by  many  that  it  nerer  ccull  ha-ve  been  permaaeotly  ruptured  with- 
out force  and  Ij  more  that  it  can  neier  ba  restored  with  force. 
Force  isiersonal  discretion  the  law  of  ludiviiuils  in  direct  antag- 
onism to  the  written  law  The  British  Constitutun,  as  it  is  called, 
though  lU  poweri  and  prDlibtions  are  Buffii-ientlv  defined  by  va- 
rnua  rival  charters  an!  parlnmentary  declarations  ia  what  may  be 
termed  a  system  of  politi  il  c  mmon  law — a  sort  of  prescriptive 
g  vernment — the  result  ot  a  most  protracted  cfi  rt  on  the  part  of 
tie  people  to  secure  their  rights  aa  freemen  There  is  no  pretence 
ofejnabtj  as  that  word  is  now  understood  in  it  The  people  are 
not  born  equal  unless  wo  medu  that  they  haie  an  equal  right  to 
breathe  the  air  to  sj  eak  th  ir  seutime  it  and  enjoy  the  blessioga 
of  1  berty  The  founiatioiis  f  the  Brit  sh  Goieroment  were  all 
laid  m  ab  jlntism  from  which  his  been  ra  sed  its  superstructure  of 
lawi  rrora  one  man  it  has  grjwn  up  to  be  every  freeman  of  the 
kingdom  From  allegiance  to  that  one  man  it  le  now  allegiance  to 
laws  ''o  it  IS  in  the  United  States  Yet  the  two  systems  widely 
differ  m  structure  and  adminiatration.  It  took  many  centuries,  in- 
volving vast  sacrifices  of  persona  and  property,  to  achieve  the  pres- 
ent Constitution  of  England,  while  that  of  the  United  States  waa 
the  work  of  a  few  days — the  work  of  Statea,  as  free  as  the  Empire 
of  England.  We  have  been  parties  to  both  systems.  When  we 
separated  from  our  groat  ancestors,  we  dissolved  all  the  political  re- 
lations subsisting  between  ns,  but  retained  everything  else.  Their 
experience  was  ours.  Their  knowledge  was  ours.  Their  martyrs 
to  liberty,  all  their  lessons  of  adversity  in  struggling  for  a  free  sys- 
tem of  laws,  their  hostility  to  military  power,  their  language,  their 
literature,  their  ancient  love  of  freedom  and  independence,  were 
ours.  The  States  combined  to  effect  their  separation.  When  this 
was  achieved  ihey  stood  before  the  world  as  thirteen  nationalities. 
They  subsequently  ordained  the  Union,  not  by  sinking  their  na- 
tionalities, but  by  creating  a  government  of  States— a  government 
of  independent  authority  over  individuals  within  the  scope  of 
the  powers  delegated  to  it  by  the  States,  but  in  nothing  else.  This 
ia  seen  in  the  act  of  confederation,  and  in  the  fact  that  it  is  a  govern- 
ment of  States.  It  contains  not  one  dynastic  element,  not  one  grant 
of   discretionary   authority   to   its   representatives.      This  waa  the 
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prinoiple  and  the  policy  of  its  creation,  for  the  obvious  reason  that 
its  constituent  parties  maintained,  respectively,  perfect  civil  insti- 
tutions. The  latter  embrace  quite  ail  the  concerns  of  life.  The 
relations  of  husband  and  wife,  parent  and  child,  guardian  and  ward 
the  collection  of  debts,  the  settlement  of  estates  of  deceased  persons, 
the  tenures  of  real  property,  the  punishment  of  crime,  the  mainten- 
ance of  the  poor,  education,  charitable  institutions,  the  authoriza- 
tion of  corporate  bodies,  local  municipal  police,  and  a  hundred  other 
matters  of  familiar  life,  come  within  the  scope  of  the  State  govern- 
ments. 

It  is  illogical  to  claim  that  these  living  governments,  which  cre- 
ated the  Union,  which  confer  upon  it  all  the  machinery  of  adminis- 
tration and  all  means  for  its  maintenance  and  support,  are  in  any 
sense  subject  to  the  discretionary  power  of  individuals.  Such  a 
conclusion  might,  possibly,  be  admissible  under  a  concrete  system, 
but  it  is  clearly  inadmissible  under  that  of  the  Union.  Its  agents 
are  all  elected,  directly  or  indirectly,  by  the  people  of  the  States,  in 
obedience  to  their  respective  laws.  There  is  not  one  approach  to 
it,  except  through  the  States.  They  make  its  president,  its  legisla- 
ture, and,  indirectly,  its  judiciary.  They  give  up  their  citizens  to 
constitute  its  army  and  navy.  Without  them,  it  is  nothing.  It  is  the 
law,  and  the  only  law,  of  their  being.  They  are  its  constituents,  not 
as  a  people,  but  as  so  many  independent  nationalities. 

It  requires  but  a  moment's  reflection  to  see  that,  under  such  a 
system,  the  laws  must,  at  all  times,  bo  supreme  over  individuals. 
It  is  unquestionably  better  that  it  should  be  so  in  every  govern- 
ment, but  absolutely  necessary  under  this,  for  the  obvious  reason 
as  we  have  stated,  that  the  Union  is  the  law  of  the  States  and  not 
of  the  people. 

Exactly  the  opposite  of  this  theory  of  the  Union  has  been  its 
administration  during  the  last  three  years.  Its  law  has  been 
treated  as  a  cumbrous,  heavy  weight,  and  its  strict  maintenance 
punished  as  treason  to  the  Government.  Patriotism  has  been  made 
to  consist  in  upholding  the  action  of  persons  in  direct  opposition  to 
it.  Those  who  would  show  the  least  regard  for  its  obligations  and 
the  greatest  contempt  for  ita  solemn  injunctions,  have  been  most 
honored  and  trusted. 
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We  Lave  passed  throngh  years  of  great  political  trial.     The  in- 
stitutions of  tbe  countrj  have  been  put  to  a  severe  test  indeed.     It 
was  not  enough  that  we  should  meet  and  overcome  the  military 
force  which  assailed  and  sought  to  overthrow  them.     We  had  a 
character  as  a  free  people,  as  well  as  a  government  of  laws,  to  up- 
hold     We  could  not  sustain  the  latter  and  give  up  the  former. 
Our  ene  n  e    a     those  who  v  olate  our  laws,  who  set  aside  the  Ci 
stitut  on    no  mitler     n  what  pretest      Our  institutions  were  ] 
ip      tr  al      The  r  pra  t  cal  ut  1  tj  n  ust  undergo  the  terrible  t 
of  a  w  desjreal  cvl  war      Tie  que  ton  was,  whether  the  laws 
should  preva  1  over  the  Ile^al  and  treaionable  action  of  individuals. 
W  e  must  determine  not  only  who  are  thp  open  hut  also  the  concealed 
enemie     f  th    U  H         q    t  h        enemy  who  tran- 

scends th  uth  ty  f  th  TJn  n  p  f  g  t  sustain  it,  as  the 
rebel  wh  p  nly  d  fi  t  a  th  ty  \\  h  no  right  to  make 
war  fo       yth    g    I     tl       tl       nf  t    f  tl     laws,  as  we  have 

no  right  tp       hblf  thgltln  their  violation.     If 

we  do       t  1        1.     w   wl    t  n  t  tut    ns   are,  or,  what 

amount  t  f  h  m  th  p  m  t  p  1 1  g  nt  to  modify  them  at 
will,  tl        t        1        tl    t  w  d  t    m       what  is  loyalty  on 

the  on    h     d       t  th      th 

We  filttht  pi        Ibli    ptcy  is  due,  not  to 

the  def    t     f  t  t  t  but  t    th    d  of  great  popular 

errors,  which  have  made  it  impossible,  for  the  moment,  to  say. 
whether, the  Administration  at  Washington  or  Kichmond  have  done 
ua  most  harm.  Pride,  ambition,  and  ignorance  have  ever  warred 
against  free  government.  What  we  have  said  of  these  passions  in 
England  is  quite  applicable  to  us.  The  English  people  have  re- 
peatedly done  just  what  we  are  doing — and  tliey  have  done  again 
just  what  we  shall  yet  do — they  have  vindicated  the  supremacy  of 
their  free  system  of  laws  over  all  personal  discretion. 

In  this  view,  our  comprehensive  and  damaging  mistakes  and 
omissions,  during  the  present  war,  may  be  charged  to  non-apprecia- 
tion of  what  was  required  of  ns  rather  than  to  defects  of  our  sys- 
tem, or  inability  or  indisposition  to  maintain  it  in  all  its  legal  force 
and  integrity. 

Good  practical  government  may  unquestionably  esist,  embra- 
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ciDg  freedom  of  speech  and  of  the  press  and  tbe  largest  measure  of 
persoDal  liberty,  without  a  Constitution,  Magna  Oharta,  Bill  of 
Rights,  or  any  such  law  as  the  Habeas  Corpus  Act.  So  it  is  possible 
to  maintain  order,  for  a  limited  time,  without  the  aid  of  civil 
institutions  of  any  kind. 

The  general  tendency  of  all  self-governed  communities  is  suf- 
ficient, under  ordinary  circumstances,  to  assure  not  only  public 
tranquillity,  but  to  enforce  tbe  rights  of  persona  and  property. 
Governments  are  ordained  not  alone  to  secure  these  ends,  but  so 
constructed  as  to  be  able  to  meet  and  overcome  great  trials  and 
difficulties.  To  assure  this,  with  greater  certainty,,  organic  laws 
are  enacted.  These  laws  govern  the  corporate  body,  just  as 
statute  laws  govern  the  magistrate  and  the  people.  They  are  said 
to  be  supremo  laws,  not  because  they  are  irrepealahle  or  indestructi- 
ble, but  because  they  arc  supreme  over  all  the  agencies  of  govern- 
ment, whose  powers  they  define,  whose  duties  they  enjoin,  and  whose 
jurisdiction  they  determine.  They  are  supreme  over  the  executive, 
the  legislature,  and  the  judiciary.  They  constitute  an  official  chart 
which  should  be  ever  present  in  their  deliberations  and  ever  control 
their  action. 

It  is  their  office  not  only  to  direet  what  may  be  done,  by  the 
law-making,  the  executive,  and  judicial  power,  but,  through  the  last- 
named  department,  declare  what  shall  not  be  done — to  command  and 
to  interdict  action. 

In  addition  to  these  obvious  intendments  of  tbe  organic  law, 
it  is  one  of  its  chief  offices,  in  a  free  government,  to  define  what 
interests  and  things  fkall  he  exempt  from  the  operations  of  the  polity 
— what,  in  the  language  of  the  Federal  Constitution,  "  shall  be 
reserved  to  the  States  respectively  or  to  the  people." 

For  instance,  free  government,  being  ordained  exclusively  in 
the  interest  of  the  people  and  for  their  protection  in  person  and 
property,  can  never  rightfully  gain  jurisdiction  over  either,  except 
for  the  punishment  of  crime.  The  sacrifice  of  either,  on  any  other 
ground,  is  sufficient  to  show  that  its  ends  have  been  perverted,  and 
that,  instead  of  a  government  of  laws,  it  is  a  system  of  robbery, 
arson,  murder,  and  personal  aggrandizement. 

Government   is   rightfully  limited   to  the  accomplishment  of 
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certain  ends,  all  of  wliich  muat  accord  with  tlio  public  good  and 
advantage.  These  are  its  only  legitimate  missioii.  It  is  certainly 
not  necessary,  in  the  maintenance  of  such  a  system,  to  take  the 
property  or  interfere  with  the  liberty  of  persons  of  the  common- 
wealth. It  ia  the  right  of  every  well- conducted  citizen  to  say  and 
publish  what  he  wills,  being  always  responsible  to  injured  persons 
for  the  abuse  of  this  right.  He  is  never  responsible  to  the  G-overn- 
ment,  for  any  Bucli  abuse,  because  the  policy  of  the  state  demands  the 
utmost  liberty  of  speech  and  the  press  This  it  not  only  essential 
to  the  integrity  of  its  administration  but  it  is  that  which  has 
always  been  admitted  to  be  the  very  sjul  of  our  in-:t  tutiona 
These  institutions  signify  general  di^cu^sion,  criticism,  ind  con- 
demnation. They  are  the  product  office  lorLuiry  and  speerh  To 
admit  the  right  to  suppress  either,  would  be  exictly  oiunalent  to 
the  suppression  of  the  Government.  The  silly  pretence  set  np  that 
it  is  necessary  to  keep  them  within  reasonable  bounds  by  political 
agents,  ia  an  impeachment  of  the  laws  for  the  protection  of  persons, 
because  persona  alone  have  a  right  to  complain.  The  Govemment 
itself  cannot  be  injured,  except  on  the  hypothesis  that  the  agent 
for  the  time  being  is  the  state. 

Hut  we  go  farther  than  all  this.     Th         I       f  f        pe    h    nd 
a  free  press  is  absolute,  with  or  with  u         1  gua  an 

It  is  exempt  from  the  operation  of  the  p  1   y — I       id  Act  n 

No  people  in  ordaining  civil  instjtu  h         d  h 

upon  this  right.  It  is  original  and  n  1  n  1  Tl  au  f 
good  government,  of  morality,  religio         d  hum      p  f    b  d 

that  it  shall  ever,  under  any  possible        um     n        b     u       d      d 
by  the  people.      It  is  their  birthr    h       h       w    p        f   1  f 
against  aggression  and  wrong.     "Wi  1    u  h  y  a         bj  n 

freemen.  They  have  no  right  toyllpl  n  Ig  fa 
beneiieont  God,  because  it  is  inaliet    hi        d  b  n 

because  no  people  have  a  right  to  ^  m     gb  P  1        ^ 


The  Federal  Constitution,  we  rep       was  f    m  d    n   ! 
It  expressly  declares  that  the  powers  n     d  1  g      d        h 
are  "  reserved  to  the  States  respect     ly  h    p    pi 

latter  portion  of  this  clause  bears  n        !  fi 
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reservation  of  certain  rights,  ordinarily  embraced  in  political  gov- 
ernmenta,  "  to  the  people."  These  include  exemption  from  arrest, 
except  for  crime,  to  be  determined  by  judicial  authority ;  all  rights 
of  property  ;  perfect  religious  freedom ;  free  speech  and  a  free 
press.  The  States  of  the  original  confederatiOB,  without  a  single 
exception,  recognized  these  rights  as  beyond  their  legal  jurisdiction. 
Tlie  safeguards  thrown  around  them  in  the  Amendments  to  the  Con- 
stitution, evince  alike  distrust  of  Federal  agents  and  a  determina- 
tion to  protect  them. 

It  will  be  found,  we  apprehend,  under  every  description  of  pol- 
ity, that  the  recognition  of  this  principle  would  not  only  impart  sta- 
bility to  tlie  state,  but  be  the  source  of  its  greatest  social,  industrial, 
and  intellectual  progress. 

It  is  said  of  the  common  law,  that  it  is  the  perfection  of  reason. 
If  so,  it  is  because  its  authors  have  treated  all  subjects  of  investiga- 
tion in  ah  1  t  f  d  I  th  i  t  t  t  m  t  t  g  t  t 
1  ss  f  fc  mm  t  b  t 
df    m  t     p      t            fh 


only  what          th 
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Trial  by  jury  has  beea  tabitually  domed 

Persons  have  been  arrested  and  impriioni-d  by  military  author- 
ity, in  utter  disregard  of  the  Constitution 

Private  property  has  been  taken  for  public  u'fc,  by  military 

Freedom  of  speeeh  and  the  press  has  been  euppresaed  by  like 
orders. 

Property  has  been  confiscated  by  legislatiro  and  executive 
authority,  in  utter  violation  of  the  Constitution. 

Persons  have  been  seized,  tried  by  military  commission,  and 
transported  beyond  the  juriadiotioa  of  the  States,  by  expreaa  order 
of  the  President. 

The  privilege  of  the  writ  of  habeas  corpus  has  been  suspended, 
in  the  loyal  States,  and  all  the  machinery  of  martial  law  put  in 
operation  throughout  the  whole  Union. 

The  United  States  have  been  transformed  by  these  measures  into 
a  purely  military  government,  and  the  civil  authority  everywhere 
subjected  to  the  arbitrary  orders  of  the  commander-in-chief  of  the 
army  and  navy  and  the  militia,  in  actual  service. 

This  array  of  treason  to  the  Union  and  to  every  principle  of 
free  government,  embraces  only  the  most  prominent  offences  com- 
mitted against  the  constitutional  authority  of  the  United  States  by 
the  people's  representatives.  They  aro,  too,  not  only  avowed  and 
continued  by  the  ministers,  but  were  explicitly  indorsed  and  justi- 
fied by  the  Republican  National  Convention  at  Baltimore.  They 
stand,  then,  as  their  settled  maxims  of  government.  It  is  claimed 
that  these  proceedings  have  been  instituted  in  aid  of  the  Constitution. 
Lord  Brougham,  speaking  of  the  proposed  suspension  of  the  Habeas 
Corpus  Act,  in  1817,  says  : 

"  It  is  said  by  those  who  now  call  for  the  suspension  of  the  Ha- 
beas Corpus  Act,  that  in  times  of  danger  the  Constitution  requires 
support  I  beg  leave  to  protest  against  this  doctrine.  The  Consti- 
tution of  England  is  not  made  merely  for  fair  weather,  and  if  it 
cannot  defy  and  outlive  the  storm,  it  is  not  worth  preserving.  If 
this  measure  is  unfortunately  passed,  I  hope  never  again  to  be  com- 
peUed  to  listen  to  the  pharisaical  cant  of  how  much  happier  and 
more  free  the  subjects  of  this  country  are  than  the  nations  by  whom 
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they  are  surrounded;  for  what  does  the  suspension  of  the  Haheaa 
Corpus  Act  prove,  but  that  the  Constitution  of  England  is  of  no 
use,  and  the  hborty  of  England  of  no  value  ?  " 

We  alludo  to  this  subject,  not  to  discuss  the  character  of  the 
existing  Administration,  but  to  show  how  necessary  it  is  that  a 
free  system  of  laws  should  be  restricted  in  the  exercise  of  powers,  in 
order  that  it  may  command  the  confidence  of  the  people,  without 
which  it  cannot  and  ought  not  to  be  successful  This  confideuoe  is  an 
outbirth  of  freedom,  and  a  vital  element  of  all  social,  political;  and 
industrial  progress.  But  it  can  never  be  attained,  in  thb  country 
or  in  England,  except  on  condition  of  the  entire  protection  of  per- 
son and  property.  A  failure  to  do  this,  from  whatever  cause,  is  a 
compound  offence  here;  an  offence  against  the  States,  against  the 
citizen,  and  against  the  legitimate  government  of  the  Constitution. 

It  is  due  to  candor  to  say,  that  the  people  of  the  United  States, 
though  sincerely  attached  to  a  free  system  of  laws,  eotertain  very 
questionable  ideas,  upon  a  single  point,  at  least,  in  reference  to  what 
should  constitute  such  a  system.  They  admit  the  right  to  ordain  a 
constitution,  conferring  unlimited  authority  upon  the  legislature  to 
enact  and  enforce  suoh  laws  as  their  constitution  may  permit  or 
command.     This  wo  hold  to  be  a  radical  and  damaging  error. 

There  is  no  right,  surely  th  p  pi  in  framing  government, 
to  do  more  than  is  absolut  ij  ary  t    be  done,  in  order  to  put 

into  operation  a  perfect  y  t  ra  f  1  w  For  instance,  trial  by 
juiy,  by  its  long  and  ben  fi  t  aj,  y  has  become  an  essential 
feature  of  free  government — a  so  t  f  ted  right,  which  persons 
charged  with  offence  may  k  nd  wh  eh  there  is  no  power  in 
the  state  to  withhold.  Fr  d  m  f  j  h  and  the  press,  the  rights 
of  the  habeas  corpus,  and  th  ub  d  t  n  of  the  military  to  the 
civil  authority,  and  many  th  t  t  of  the  same  nature,  are 
necessary  eiements  of  this   p  f  g        nment.     They  are  rights 

which  the  citizea  cannot  b  11  d  j  t  surrender,  for  the  sim- 
ple reason,  that  jurisdicti  by  th  t  t  over  them  would  add 
nothing  to  its  strength  or  efii  b  1 1  he  much  from  both. 

Military  authority,  in  th  Unit  d  b  te  is  purely  ministerial  in 
its  nature.  It  may  enforce  1  w  n  t  cases,  ordained  by  com- 
petent authority ;  but  it  can  never,  under  any  circumstances,  eser- 
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cise  legal  jurisdiction  over  either  persons  or  property,  outside  of  tte 
military  service.  There  is  no  authority,  in  Congress  or  the  Presi- 
dent, to  confer  such  jurisdiction.  The  existence  of  war  adds 
nothing  to  its  legitimate  powers  in  this  respect.  Whenever  and 
wherever  it  has  done  so,  it  has  committed  a  flagrant  violation  of  the 
Constitution,  and  a  more  flagrant  and  damaging  assault  upon  the 
character  of  the  American  people. 

We  hold  the  latter  to  have  heen,  in  this  way,  its  most  serious 
and  injurious  offence. 

To  the  American  people  had  been  committed,  more  than  any 
other,  the  great  trust  of  maintaining  a  free  system  of  laws.  We 
had  promised  more  and  accomplished  more  in  the  short  period  of 
oar  national  existence,  than  any  other  people.  It  was  here  that 
lahor  received  its  highest  reward,  that  genius  and  invention 
achieved  their  greatest  triumphs,  that  education  was  most  widely 
disseminated;  and  it  was  here  that  freedom,  peace,  and  prosperity 
had  made  their  cherished  homo. 

We  had  done  more  as  a  People  than  as  a  Government. 
It  is  thus  seen  that  the  domination  of  the  military  power  is  some- 
thing more  than  a  mere  political  offence.  Our  estates  are  not  all 
made  up  of  civil  institutions.  When  wc  gave  up  those  institutions 
we  surrendered  the  greatest  name  as  a  People,  the  highest  dignity 
and  the  noblest  mission  ever  organized  by  freemen.  It  was  a  sac- 
rifice so  complete  that,  from  being  the  first  people  in  all  the  world, 
in  character  and  works,  we  became  the  last  in  practical  freedom 
and  political  wisdom.  This  fall  is  due  exclusively  to  the  fact  that 
we  have  tamely  surrendered  the  dominion  of  laws  to  a  wanton  mil- 
itary rule. 

We  had  a  mission  to  fulfil  as  well  as  a  state  to  maintain. 
Separated  from  the  great  governments  by  an  impassable  barrier, 
which  protected  ns  through  all  the  stages  of  our  early  career,  we 
had  grown  to  colossal  proportions,  with  ample  power  to  vindicate, 
by  arms  and  by  labor,  the  free  system  of  laws  which  we  had  adop- 
ted for  our  government.  We  had  advanced  bo  far  that  our  ex- 
ample became  an  eloquent  and  powerful  assailant  of  absolutism 
everywhere,  while  it  conveyed  to  every  people  unqijestionahle  proof 
of  the  capacity  of  man  for  self-government. 
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Without  a  thought  of  active  intervention  with  the  local  politioa 
of  others,  we  had  declared,  in  the  name  of  the  people,  that  hostile 
European  eolonizatioa  on  this  continent  would  in  no  case  be  per- 
mitted. This  was  no  more  than  a  legitimate  expression  of  our 
politioal  system.  There  was  nothing  of  menace  or  presumption  in 
it.  As  a  measure,  it  was  timely  and  regular.  Europe  had  com- 
bined at  Vienna,  to  declare  to  tho  world  that  her  people  should  in 
no  ease  reeocnize  free  institutions.  England  had  joined  in  this 
decree  of  exclusion.  If  Europe  could  rightly  interdict  free  gov- 
ernment on  the  other  aide  of  the  water,  we  certaiffly  eould  inter- 
dict absolutism  on  this.  There  was  as  much  moral  and  legal  weight 
in  our  ideas  as  theirs.  They  addressed  us,  it  is  true,  through  their 
governments,  while  we  addressed  them  as  a  people.  We  listened 
to  them  because  we  knew  they  had  power  to  enforoe  their  decree ; 
they  listened  to  us  because  they  knew  we  had  power  to  enforce 

So  lonw  as  we  remained  true  to  the  principle  which  gave  as 
that  power  we  were  potential  and  unconquerable ;  when  we  aban- 
doned that  principle  and  practically  adopted  that  which  governed 
the  Congress  of  Vienna,  we  became  weak  and  contemptible.  This 
abandonment  stands  to  us  as  a  subjugation  by  a  foreign  power.  It 
is  not  armies  alone,  commanded  by  Frenchmen  or  Germans,  which 
constitute  foreign  invasion.  Whatever  is  not  indigenous  to  our 
institntions,  whatever  partakes  of  absolutism,  is  utterly  foreign  to 
us  in  a  political  sense.  We  care  not  where  a  ruler  comes  from,  if 
his  will,  instead  of  our  law,  is  to  govern.  Abraham  Lincoln  is  a 
foreigner  to  us,  when  he  rules  in  opposition  to  the  Constitution  of 
the  United  States. 


NOTES. 

The  Consfituiioii  and  its  Dangers. — Lovd  Brougham,  in  the  House  of  Com- 
mons, June  2Sd,  181'?,  says: 

"  It  is  now  reekonec]  childish  or  romantic  to  profess  any  veneration  for  the 
Couilitution  of  the  counHr,  or  respect  for  popular  righls.    Mv  honorable  friend 
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(Sir  S,  Bomilly)  has  been  taunled  with  romance  for  defending  its  general  princi- 
plea ;  but  I  will  say,  that,  if  it  13  a,  romance,  it  is  a  romance  which  has  giren  na 
all  the  advantHgcs  whieii  those  who  know  not  their  origin  cannot  OFeriook.  It 
has  made  ua  the  admiration  and  envy  of  our  neighbors  ;  aud  by  frequent  dere- 
lieOons  of  it,  like  the  present,  we  shall  soon  cease  t<i  be  the  only  free  and  happy 
country  in  Europe,  or  in  the  world.  If  the  house  thinks  to  do  its  duty  to  the 
country  by  agreeing  to  every  nneonstilutional  measure  at  the  bare  suggestion  of 
the  minister— if  you  think  you  will  be  doing  jour  duty  to  your  constituents  by 
refusing  to  investigate  their  complaints,  and  by  rushing  headlong,  without  in- 
quiry, into  every  measure  which  is  recommended  against  them— -if  the  new  doc- 
trine of  couEdenee  in  ministers,  whoever  ihey  may  be,  obtains,  I  should  then 
say  that  it  is  a  matter  of  little  coosequenee  in  which  form  the  constitution 
eiiats — the  substance  is  gone.  It  is  plainly  avowed  that  it  is  fit  only  for  fdr 
weather — to  be  got  rid  of  as  soon  as  a  storm  arises — and  that  the  rights  of  the 
people  of  England  are  not  to  be  held  even  during  their  good  behavior,  but  at  the 
good  will  and  pleasure  of  the  ministers  of  the  crown."— EaODaiiAu's  Opiniona, 
p.  96. 

"I  know  that  thegeuera!  answerto  all  that  has  been  hitherto  alleged  on  this 
subject  is  that  martial  law  had  been  proclaimed  at  Demerara.  But,  sir,  I  do  not 
profess  to  understand,  as  a  lawyer,  martial  law  of  such  a  description ;  it  is  en- 
tirely unknown  to  the  law  of  Bogland.  I  do  not  mean  to  say  in  bad  times  of  Our 
history,  but  in  that  more  recent  period  which  is  called  constitutional.  It  is  very 
true  that  formerly  the  crown  sometimes  issued  proclamations,  by  virtue  of  which, 
civil  officers  were  tried  before  military  tribunals.  The  most  remarkable  instance 
of  that  description,  and  the  nearest  precedent  to  the  case  under  our  considera- 
tion, ia  the  well-known  proclamation  of  the  augnst,  pious,  and  humane  Philip 
and  Mary,  stigmatizing  as  rebellion,  and  as  an  act  that  should  subject  the  offender 
(o  be  tried  by  a  court  martial,  the  having  heretical,  that  is  to  say,  Protestant, 
books  in  one's  possession,  and  not  giving  them  up  without  previously  reading 

"Sunilar  proclamations,  although  not  so  extravagant  in  their  character,  were 
issued  by  Elijabeth,  by  James  I.,  and  (of  a  less  violent  nature)  by  Charles  I., 
nnril  at  length  the  evil  became  so  unbearable  that  there  arose  from  it  the  cele- 
bralfid  Petition  of  lUght,  one  of  the  best  legacies  left  to  this  country  by  that  il- 
lustrious lawyer  Lord  Coke,  to  whom  every  man  who  loves  the  constitution 
owes  a  debt  of  gratitude,  which  unceasing  veneration  for  his  memory  can  never 
pay. 

"The  Petition  declares  thai  all  such  proceedings  shall  henceforth  be  put 
down ;  it  declares  that  '  no  man  shall  be  forejudged  of  life  or  limb  against  the 
form  of  the  Great  Charter,'  that  'no  man  ought  to  be  adjudged  to  death  but  by 
the  laws  estabhahed  in  this  realm,  either  by  the  custom  of  the  realm,  or  by  acta 
of  Parliament;'  and  that 'the  commissions  for  proceeding  by  martial  law  should 
be  revoked  and  annulled,  lest,  by  color  of  them,  any  of  his  majesty's  subjects  be 
destroyed,  or  put  to  death  contrary  (0  the  laws  and  franchise  of  the  land.'    Since 
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tbat  time  no  such  thing  as  martial  law  has  been  recognized  in  this  country ;  and 
courts  founded  on  proclumaliooa  of  martial  law  have  been  whoUy  unknown.  And 
hecB  I  b^  to  observe  tbat  the  particular  grievances  at  which  the  Petition  of 
Bight  was  levelled  were  only  the  trials,  nnder  martial  law,  of  military  persons, 
or  of  individuals  aceompanjing  or  in  some  measure  connected  with  military  per- 
sons.  On  the  abolition  of  martial  law,  what  waa  substituted  f  In  these  days  a 
standing  army  in  times  of  peace  is  considered  a  solecism  in  the  constitution. 

"Accordingly,  the  whole  course  of  our  legislation  proceeded  on  Uie  principle 
that  no  such  establishment  waa  recognized. 

"  Afterwards  came  the  annual  Mutiny  Acts,  and  courts  martial,  which  were  held 
only  under  those  acta.  These  eourla  were  restricted  to  the  trial  of  soldiers  for 
military  offences,  and  the  citent  of  thdc  powers  was  pointed  oat  and  lunited  Ijy 
law."— Jiirf.,  230-222. 

Trial  by  Jury. — "The  jury  arc  sometimes  right  when  the  judge  is  wrong. 
Judges  themselves  sometimes  admit  that  Ihey  took,  what  they  afterwards  found 
out  to  be,  a  wrong  view  of  the  case,  while  the  jury  took  a  right  one ;  and  how 
can  it  be  otherwise  than  a  frequent  ease  ?  One  may  be  very  excellent  for  de- 
ciding a  point  of  law  ;  nothing  can  be  bettor  than  one  for  Eupeiintending  a  jury, 
from  his  long  eiperience  and  long  practice ;  but  twelve  men  are  much  better  for 
deeidmg  in  eases  where  there  is  conflicting  evidence,  and  where  that  evidence  is 
to  be  brought  before  tbem  in  an  uncertain  shape,  because  there  are  a  great 
variety  of  points  in  the  case ;  one  man  takes  one  view,  and  another  another,  each 
taking  it,  as  it  were,  by  a  different  handle,  until,  by  reflection  and  argument, 
they  come  to  a  unanimous  decision.  Nothing  can  be  better,  I  am  convinced, 
than  the  decision  of  these  twelve  men,  instructed  as  they  are  hy  the  counsel  and 
the  judge."— iMA,  vol.  it  p.  80. 

JUght  of  Hie  Sabjed  to  Demand  Frolection  from  the  Crovin. — "  Protection, 
your  lordships  are  aware,  protection  affording  security  of  person  and  property,  is 
the  first  law  of  the  state.  The  legislature  has  no  ri^t  to  cldm  obedience  to 
its  laws,  the  crown  no  right  to  demand  allegiance  from  its  subjects,  if  the  le^a- 
lature  and  the  crown  do  not  afford,  in  return  for  both,  protection  for  person  and 
property.  Without  protection,  the  legislature  would  abdicate  its  functions  if  it 
demanded  obedience  ;  without  protection,  the  crown  would  be  an  usurper  of  its 
right  to  enforce  allegiance." — Ibid.,  p.  94. 

Effeelt  of  Oaths  in  Weakening  the  Moral  Principle. — "Increasing  unnecessari- 
ly the  number  of  oaths  to  be  taken  operates  injuriously  in  a  twofold  manner — it 
not  only  diminishes  the  sanctity  of  an  oath,  and  begets  an  indifference  to  what 
ought  to  be  a  high,  moral,  and  rd^ous  ordination;  but  it  hath  another  ten- 
dency, to  check  the  law  in  ils  course  in  punishing  crime.  Everything  that 
diminishes  the  sanctity  of  an  oath  hogats  a  carelessness  about  swearing,  and 
genei-ates  a  habit  of  perjury  and  prevarication,  which  those  who  have  to  admin- 
ister the  law  know  to  he  the  most  difficult  thii^  to  deal  with." — Bkodohau,  vol 
11  p.  109. 
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THE  STATE  AND  FEDERAL  GOVERNMENTS. 

R  CHITT — THE    STATE    EICLIISITE  JCDGl 
EEGinDED— THE    SLATBftI    (jnEBTIOS — 


Now,  let  US  conader  that  the  States  of  the  Union,  in  respect  to 
all  ordinary  matters  of  government,  are  just  what  they  have  ever 
been  since  the  first  organization  of  civil  institutions  in  this  conatry. 
For  example,  the  State  of  New  York  is  just  what  she  was  a  centu- 
ry ago,  an  independent  State,  haying  an  executive,  legislative,  and 
judicial  department.  Scarcely  an  acre  of  its  territory,  or  a  notice- 
able fraction  of  its  political  rights,  or  an  iota  of  its  liberty,  as  a  free 
State,  has  ever  been  surrendered.  The  control  of  its  foreign  rela- 
tions, the  coining  of  money,  postal  matters  and  a  few  other  specific 
interests,  of  a  geneTal  nature,  were  transferred,  not  to  an  independ- 
ent power,  hut  to  a  power  of  its  own  creation  and  goyernment. 

In  making  this  transfer,  it  is  1  ardly  p  i  1  1  N  w  York 
intended  in  any  sense,  to  make  h       If  a    ub        S  njt  even 

in  reference  to  those  things  over  wh  h  1  d  !  d  h  thority 
of  the  United  States  supreme.  Th  p  n  y  h  a  rdei  is 
strictly  legal  in  its  nature,  paTtaki  g  fa    m         f       1  jurisdic- 

tion over  the  subjects  than  of  dom  n    n 

The  general  and  the  State  law,  so  far  as  the  people  of  the 
State  are  concerned,  are  identical — they  are  both,  to  all  practical 
intents  and  pnrposes,  the  laws  of  the  State.  The  Grovernment  of 
the  State  draws  to  it  and  makes  part  of  it,  all  laws  of  the  Union, 
made  iu  obedience  to  the  Federal  Constitution. 

This  expresses  the  true  unity  of  the  system.  It  does  not  admit 
the  existence  of  two  goverumeiits.     It  is  all  one  isystem.     By  so 
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tre.itins  it,  it  is  poi-siblG  to  maintain  tlie  rights  and  digiiitica  i^f  tlie 
States  on  the  one  hand,  and  tlie  iategrity  of  the  ciiufcdera.tion  on 
the  otlier. 

It  is  nothing  tu  the  American  people  tow  persons  abroad  slial] 
see  them.  Whether  the  Ueneral  Government  is  regarded  as  tho 
embodiment  of  power  and  the  aggregation  of  legal  authority  or  not, 


(ei[uenoe.     Wo  are  iiewing 


the  structure  of  our  insti- 


tutions, not  a  picture  exhibiting  their  lights  and  shadows  from  a 
diataat  standpoint.  They  are  extremely  complicated,  and,  as  we 
have  found,  most  difficult  of  enforcement.  Tho  latter  is  due  to  the 
practical  recognition,  by  the  States,  of  two  distinct,  and  in  many 
respects,  antagonistic  polities. 

It  may  seem  anomalous,  and  extra -speculative,  to  maintain,  in 
the  fcce  of  what  baa  boen  written,  said,  and  done  by  the  people,  that, 
instead  of  two  systems,  we  have,  in  reality,  but  one.  Nevertheless, 
if  we  regard  the  true  structure  of  the  States,  and  the  objects  they 
BOnght  to  accomplish  in  ordainiag  the  Union,  it  seems  impossible 
to  come  to  any  other  conclusion.  As  we  have  departed  from  this 
vital  doctrine  of  union,  by  recognizing  the  independent  power  and 
authority  of  the  G-enoral  Government,  making  it  not  only  supreme 
over  delegated  interests,  but  building  it  up  aa  a  colossal  foreign 
state,  in  many  respect?,  so  have  the  signs  of  discord  and  ei^il 
commotion  multiplied  upon  us. 

It  is  folly,  and  something  worse,  to  suppose  that  two  schemes  of 
independent  government  can  be  maintained.  We  must  have  unity 
in  fact  as  well  as  name.  It  is  not  in  the  power  of  human  wisdom 
and  integrity  to  maintain  independent  goveroment  in  the  States, 
and  the  independent  government  of  the  Union,  unless  it  be  on  the 
basis  that  the  latter  is  purely  the  government  of  the  States,  Laving 
no  separate  mission  whatever. 

Accountability,  except  as  to  those  matters  which  have  been 
delegated  to  the  Union,  must  ever  be  to  the  States.  They  remain 
in  the  confederation  as  its  only  sustaining  power.  Thoy  fill,  from 
their  citizens,  all  its  offices,  executive,  legislative,  and  judicial.  It 
ia  their  duty  to  see  that  its  laws  are  faithfully  executed,  because  it 
is  their  government  for  specific  national  purposes — what  Mr. 
Hamilton  called  their  political,  in  contradistinction  to  their  civil  or 
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State  Gfoyemnieiits.  It  is  their  duty  to  see  that  its  powers  shall  bo 
executed  just  as  they  were  delegated ;  because  that  was  their  agree- 
ment. Just  as  thoy  were  delegated  !  It  is  as  much  a,  violation  of 
the  comp-ict  to  exercise  the  least  Federal  authority  not  delegated,  a& 
to  refuse  to  carry  into  effect  the  delegated  powers.  To  refuse  to 
send  Senators  and  Members  of  Congress  to  the  Federal  capital,  to 
neglect  to  appoint  a  Federal  judiciary,  would  be  a  violation  of  the 
Constitution,  but  no  more  so,  than  for  the  Senators  and  Members 
of  Congress  and  jndii'iary  to  assume  to  exercise  unwarranted 
authority.  Concerning  all  delegated  powers,  the  judiciary  is  made 
the  exclusive  judge  That  is  the  agreement.  But  in  respect  to 
the  prohibited  powers  tl  e  States  have  retained  the  right  of  esclu- 
sivo  judgment.  From  the  character  of  the  compact,  the  parties  to 
it,  and  the  ends  sougl  t  to  be  accomplished,  we  hold  this  law  of 
construction  to  be  equally  necessary  and  reasonable.  It  is  necessary, 
because  the  parties  to  the  compact  remain  in  the  Union,  as  sover- 
eign, independent  States.  These  attributes  make  it  clear  that  they 
ought  to  retain  the  exclusive  right  to  judge  of  all  matters  affecting 
their  systems  of  local  government  wh  ch  they  d  d  not  expressly 
delegate.  This  r  ght  cannot  be  el  nqu  hed  w  thout  pi  c  ng  it  in 
the  power  of  the  Un  on  to  sweep  iway  all  ^^  ate  n  t  tut  ons  and 
laws.  Self-preservat  on  demania  that  they  shall  reta  n  t  It  is 
the  vital  clement  of  local  fre  dom  and  ndependence 

The  best  reason  f  State  pol  y  also  demand  t  It  s  just  as 
necessary  that  the  Un  n  al  o  Id  be  kept  w  tt  n  the  strct  letter 
and  spirit  of  its  o  gan  c  law  a  that  the  '-«  ate  sho  Id  p  eser  e  their 
freedom  and  independence.  We  need  not  be  told  that  tho  ex- 
tinguishment of  either  of  these  elements  of  State  government  would 
result  only  in  their  transfer  to  the  Union,  and  not  in  their  destruc- 
tion. That,  we  know,  is  the  theory  of  many  persons  intrusted  with 
the  discharge  of  Federal  duties.  But  it  is  not  tho  theory  of  the 
Union.  It  is  dominion,  which  sucli  men  want,  not  a  free  system 
of  laws — it  is  individual,  discretionary  government,  and  not  the 
ancient  free  institutions  of  this  country,  without  which,  in  all  their 
integrity,  it  will  be  found  impossible,  for  many  years,  to  rescue  the 
people  from  anarchy  and  h 
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This  rule  of  construction  will  be  found,  too,  on  examination,  to 
be  entirely  consistent  with  the  provisions  of  the  Constitution. 

It  is  hardly  necessary  to  say  that  that  compact  delegates 
certain  powers  to  the  United  States ;  declares  that  none  other  ahall 
be  exercised;  and  that  the  powers  not  delegated  nor  prohibited  to 
tie  States,  ahall  be  retained  by  them  respectively  or  the  people. 
After  enumerating  all  the  delegated  powers,  and  prescribing,  in 
many  cases,  in  what  manner,  where  and  how,  they  shall  be  executed, 
a  schedule  of  prohibitions  is  added.  It  is  declared,  for  instance, 
that  "  the  freedom  of  speech  and  of  the  press  shall  not  be  abridged.'" 

This  is  the  declaration  of  the  States  to  the  General  G-overament, 
a  declaration  which  constitutes  no  part  of  that  government,  confer- 
ring no  power  upon  it,  intended,  not  only  to  limit  its  authority  over 
persons  and  property,  in  respect  to  free  speech  and  a  free  press,  but 
to  affirm  the  exclusive  jurisdiction  over  both  by  the  States.  It  is 
manifest,  then,  that  the  Federal  judiciary  and  all  Federal  officers,  of 
whatever  character,  are  utterly  prohibited  from  the  least  control 
over  these  rights  of  the  people  ;  first,  because  they  are  natural,  or 
what  the  Constitution  denominates  reserved  rigMs ;  and  secondly, 
because  the  governments  of  the  States  never  delegated  to  the  Union 
the  least  control  over  them. 

A  reference  to  the  delegated  powers  will  render  this  conclusion 
Btill  more  satisfactory. 

The  Federal  system  embraces  exclusive  authority  over  the  rev- 
enues, postal  accommodation,  the  coinage  of  money,  weights  and 
measures,  and  a  few  other  interests  of  a  general  nature.  These  are 
Federal  matters,  not  because  they  differ  essentially  from  others 
reserved  to  the  people,  but  because  their  management  was  turned 
over  to  the  Union.  They  are  the  subjects  of  its  jurisdiction.  It 
would  bo  folly  to  question  the  authority  of  the  United  States  over 
any  of  the  delegated  powers;  but  a  much  greater  folly  to  concede 
the  least  authority  over  subjects  not  delegated,  and  worse  still  over 
matters  specifically  reserved  or  prohibited. 

These  reservations  and  prohibitions  mean  nothing,  if  they  do 
not  assort  the  exclusive  jurisdiction  of  the  State  over  all  the  subject 
matters  embraced  in  them.  The  States  must  take  care  of  their 
citizens,  when  their  liberty  and  rights  are  taken  away.     The  policy 
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of  the  law  demanda,  in  all  cases,  that  it  shall  never  be  placed  in 
the  hands  of  iDdividuala  to  maintain  their  rights,  however  plain. 
Resort  must  be  had  to  the  tribunals  of  justice.  It  ia  the  State's 
businea.^  to  execute  justice.  It  is,  then,  where  a  citizen  has  been 
deprived  of  either  liberty  or  property,  by  persons  without  authority, 
or  by  Federal  officials,  without  authority,  far  more  an  offence 
against  the  State  than  the  injured  person.  The  latter  is  powerless, 
while  the  former  is  an  independent  member  of  the  confederation, 
and  aa  such  is  bound  by  all  the  dignities  and  obligations  of  nation- 
ality to  vindicate  the  rights  of  its  citizens,  especially  against  every 
Federal  aggression.  We  say  espeoially  against  Federal  aggression, 
because  aggression  from  that  quarter  is  first  to  be  resisted,  as  a 
double  means  of  preserving  the  Union  on  tlie  one  hand,  and  the 
independent  authority  of  the  States  on  the  other. 

The  real  character  of  the  Union,  as  a  limited  state,  mast  not 
be  overlooked.  It  was  do  part  of  the  design  of  the  States,  in  cre- 
ating it,  to  establish  a  civil  polity.  Their  civil  institutions  were 
already  complete ;  and  they  were  based  on  the  clearest  written 
guarantees  of  freedom,  and  sustained  by  a  public  sentiment  which 
had  never  recognized,  in  government,  any  other  principle.  Just 
relieved  of  an  oppressive  war,  and  threatened  by  the  antagoiiistie 
politics  of  Europe,  they  saw  the  necessity  of  cooperation  in  respect 
to  certain  matters  of  government.  It  was  believed  by  quite  all  the 
leading  statesmen  of  the  day,  that  one  foreign  intercourse,  com- 
merce, and  navigation,  one  currency,  one  postal  accommodation, 
and  a  few  other  matters  of  a  genera!  nature,  would  add  strength  to 
the  parts  and  greatly  advance  their  material  interests.  The  Union 
was  ordained  on  precisely  this  basia 

It  took  the  form  of  an  independent  government,  and  was  clothed 
with  the  powers  of  such  a  government  touching  the  interests  to 
which  we  have  referred,  but  in  nothiry  else.  To  a  political  system, 
embracing  original  authority  over  the  people,  with  powers  of  legisla- 
tion, a  judiciary,  and  an  executive,  it  bears  little  resemblance.  It 
has  but  few  of  the  attributes  of  such  a  polity.  There  was  no  occa- 
sion to  put  in  force  any  such  BChcme.  All  that  was  required  of 
that  kind  of  government,  already  existed  in  perfection,  as  is  abun- 
dantly shown  in  the  fact  that  the  States  which  ordained  the  Union, 
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witliOiit  a  siDgle  exception,  maiatain  the  exact  forms  of  administra- 
tio  I  to-day  that  thej  tten  did.  This  fact  is  positive  proof  of  two 
thioga  : 

First,  that  the  Union  was  not  intended  to  he  a  free  cii'U  polity, 

in  any  just  sense,  but  a  compact  of  States  of  a  political  nature,  for 

certaiu  economical  purposes ;  second,  that  the  States  intended  to 

t       th         ght  to        t         t  IS    so  tl    rity  over  all 

th  t       t   wh    h  th  J  h  d      t  d  1      t  d  t    th    U    on. 

It  m  k  tl     g  a^,       t  tl       th      y    tl    t  daining  the 

U  thym      tljdfldtpw  1  many  cases, 

f    b  >!    th  f    th  fh        w  ^      t    nahiy,  suffi- 

p  y  d  t  d      th     p  t  ssarj.     The 

m        f  th    E      It       w  b  1  h  t  tl     wi  dom  and  in- 

t        y    t  m     ki   1  w  ffi       t  g  t       t    aa         the  freedom 

f  th    p    pi         th      b  f  p     t  f        t        1  prohibitions. 

Til  y  k        th  t  p  w     w  1      d  to   t      ^tb       ts  If  by  eseroise. 

Th  y  h  d       th  d   tl  t  f  y       d       vy,  for  par- 

P  t  d  f  d  ty         d  th  y  p        d  this  authori- 

l-       by         y  bl    g  t      tl    t        th       h  uld  ever  be 

w    Id  d         pt    g       t  th  f  th    p    pi 

V  f  J  tern  f  1  w  ,  d  11  th  d  t  Is  of  praclieal  govern- 
ment, they  had  enjoyed  from  the  very  origin  of  society  in  Aiuenea. 
They  wore  indebted,  in  point  of  fact,  to  their  isolation,  and  to  the 
perils  of  frontier  life,  for  this.  So  that,  in  ordaining  the  Union,  it 
was  their  settled  purpose,  not  to  create  a  new  system,  but  to  cj-tend 
the  old  one,  on  such  terms,  limitations,  and  restrictions,  as  would 
preserve  the  freedom  and  independence  of  the  people.  They  pro- 
ceeded upon  the  theory  that  the  surrender  of  free  speech,  a  free 
press,  and  the  least  measure  of  personal  rights  and  property,  was  io 
no  contingency  necessary  to  the  maintenance  of  good  govermneut ; 
that,  on  the  other  hand,  such  surrender,  by  removing  an  effective 
restraint,  would  be  justly  construed  as  a  license  for  the  commissiou  of 
thegravest  crimes  on  the  part  of  the  public  administration,  It  would 
change,  at  once,  the  very  character  of  the  whole  echome,  make  the 
agent  the  principal,  tlie  States  subject  parties,  and  the  Union  an 
imperial  power.  That  such  a  polity  is  not  what  t 
be   created,  that  it   is  utterly  iQcoinpatible  with  a  free  sjst 
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government,  and  that  it  would  be  impossible  to  maintain  it  in  this 
country,  we  hold  to  be  equally  clear.  And  if  this  is  true  of  the 
whole  it  is  true  of  every  part  of  it.     We  are  entitled  to  absolute 


d 

ird    d 

V 


m   nb       f    h 
d  p    p  ■« 


h    d 


U 

d 
A 


gm  Prs  bydp  b  fr 

dbmddbd  dm  d 

liopeless  subjection,  are  rudely  blended  into  one  soheme  of  admmia- 

A  government  of  laws,  whether  free  or  otherwise,  ia  impossible 
on  any  other  basis  than  the  protection  of  minorities.  That  of  the 
States  and  the  Union  exhibits  this  principle  perhaps  more  perfectly 
than  any  other  known  to  history.  We  epeak,  of  course,  of  the 
theory  and  philosophy  of  the  polity,  and  not  of  its  practical  work- 
ings ;  for  in  the  latter  we  fiud  far  more  acts  tending  to  its  subver- 
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on  flan  n  a  ntenance  Judged  I  y  what  we  lave  done  since 
th  ad  i  n  of  tie  F  d  r  1  C  u  1 1  t  0  t  w  uld  seem  that, 
IDS  ead  of  ■i  gave  nn  ent  of  'States  boual  ogether  for  certaio  speei- 
fi  1  o-enera!  p  po  es  we  U  i  govern  n  nt  of  majorities  ;  instead 
of  a  f  ee  B  ste  of  lawi  carefullj  g  ard  ng  the  r  ^hts  of  minorities, 
an  1  1  m  t  nfj  tl  e  p  wer  of  ajo  t  es  we  ha  a  government  of 
major  t  ea  Tl  e  r  actual  control  of  tl  e  a  1  n  n  straiion,  at  least,  is 
n  ont  stable  The  r  r  gU  t  go  rn  s  abo  w  1  ly  asserted.  This 
r  ght  can  be  contested  only  1  j  show  ng  that  the  U  on  was  adopted 
on  %  other  has  s— that  the  v  of  a  n  ajor  ty  s  ent  tied  to  no  more 
we  ght  than  that  of  the  s  nallest  n  nor  ty  n  upj  ort  of  any  meas- 
ure wl  ch  V  olates  the  (jonst  t  t  on  of  the  Un  ted  States,  or  the 
r  gl  s  of  the  pe  j  le  of  tl  e  Sta  e  wh  c  have  been  reserved.  The 
con  roll  ng  power  s  n  the  c  nipa  t  of  un  on  Majoriti^  can  legal- 
ly govern  only  w  th  n  the  scope  of  that  con  pact 

It  must  not  he  assumed  that  w  regard  maj  r  tics  as  always 
m  the  vrong  or  d  sposed  to  act  n  oppo  t  on  to  tl  e  public  welfare. 
Far  fr  m  t  es}  ec  a  Iv  n  a  co  ntry  1  ke  th  s  hero  the  people 
have  tl  amplest  means  of  a  qu  r  ng  nf  rmat  nn  of  public  affairs. 
It  1  ( erhap-i  the  m  sfortune  of  an  elect  ve  republ  c  that  when  the 
maj  r  ty  rule  once  ge  a  ntrol  f  the  go  r  uent  a  oppjaition  *o 
its  o  g  u  c  law  t  acapalleof /i  i  7  tl  i>  whol  scheme  \nd 
ju  t  y  so  bcoa  se  t  shows  not  nly  a  1  t  m  at  on  not  to  1I  ide 
by  the  agreem  n  but  a  sp  r  t  of  =!h  me  ess  persecution  of  tln>e 
who  n  at  upon  ts  fulfiln  ent  It  may  be  tl  at  the  m  t]  >rit\  is 
JU  te  n  the  r  ^,1 1  judged  bj  a  y  otl  cr  ta  da  d  than  that  jt  the 
comp  0  Itw  Id  be  great  folly  to  a  nta  n  tl  0  jerfuctnn  of 
any  sjsten  of  go  er  m  nt  But  f  errors  es  t  n  the  si  stem,  it 
I  fdr  better  to  ff  t  ts  n  od  fieat  on  n  a  1  gal  way  than  to  over 
throw  t  by  the  1    pot  c  w  ii  of  m  ju    t  es 

A  e  mplete  1  '■trat  on  of  tl  eae  r  fleet  ona  s  fo  ini  in  the  ci 
reer  of  th    States  and  the  Un    n  touch  ng  the   lavery  question 

It  mus  be  adm  t  d  that  a  m  j  ty  t  the  pe  jle  of  the  States 
are  h  st  Ic  to  slavery  b  t  t  s  e^uall^  true  tl  it  nder  the  Con- 
st tut  on  f  the  Un  t  d  bta  s  th  trove  nn  ent  of  the  tlnion  could, 
m  n  D  anner  and  n  n  place  except  u  tl  e  D  sf  r  t  of  Columbia, 
gin   jur    d    t    n  of    la     ry       Tl  ere     s   not   one   provision  of  the 
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compact  of  Uu  n  11  d  rectly  or  bj  n  pi  cat  co  f  rs  sueli 
jurisdictir  n 

Nevertl  le  t  s  t  t  cal  fact  tl  at  the  Jave  y  question 
has  occup  d  a  ia  {,e  po  t  a  of  the  t  n  e  of  Congress  for  the  last 
fifty  years  No  has  1 1  en  a  mere  die  d  Mto  n  that  body  upon 
the  moral  attr  butea  and  ch  raetcr  ot  t!  s  rcl  t  n  Con^  es-*,  by 
the  sole  agency  of  majo  t  e«  hy  tl  e  n  tr  ot  n^  jnwe  of  n  ajori- 
ties,  by  the  mad  w  II  common  1  and  nper  us  d  ctat  on  of  ma- 
jorities, hia  not  only  a  suraed  jur  sd  ct  on  of  tl  e  ubjeot  bat  legis- 
lated upon  t  alolshed  t  where  t  cs  tel  proh  b  ted  ts  intro- 
duction where  t  d  d  not  ex  t  ad  fina  ly  n  the  ord  nar\  course 
of  uaurpat  on  as  umed  to  esc  o  e  unl  n  t  d  control  of  t  every 
part  of  the  TJu    n 

No  well  nformed  and  we  1  d  spo  ed  man  w  11  na  t  that  this 
action  of  C  gres  is  a  thor  zeJ  by  the  St  tea  or  the  con  p  ct  of 
Union.  And  no  stulent  of  j,OTcrnn  ent  w  II  ve  t  re  t  i,that 
such  action  wa  eons  tent  w  th  the  n  a  ntenanee  of  ■»  fre  system 
of  laws.  It  wa  n  th  r  L  wt  m  t  1  r  oui  he  ne  be  su- 
preme oyer  nl  v  luah  and  m  jor  t  e  ortlcyaro  o  j  ng  What- 
ever might  be  tl  e  re  It  of  a  rad  cal  v  olat  on  of  tl  e  laws  under 
other  governme  t  the  complet  m  ten  ce  th  s  c  mtry, 
since  the  adopt  on  of  the  T  leral  Co  1 1  t  on  al  solut  !y  leces- 
sary.  The  more  o  h  because  the  str  tu  e  f  our  na(  tutions 
is  of  a  CO  npound  nat  ire  nbrac  ng  n  any  separate  and  d  stinct 
nationalit  e  n  oce  Gfenera!  Government  create  1  by  cnn  pa  t,  by 
and  between  tl  oae  nat  onal  t  s  It  9  not  tl  en  p  r  ly  heme 
of  laws,  but  a  co  pact  of  St  tes  Iso  leav  §  no  d  r  t  n  y  au- 
thority to  alter  o  su  pend  e  the  -in  1  nak  ng  the  1  fe  of  hiih  to 
depend  ent  ely  pon  the  r  ri^  1  an  I  complete  entorceme  it,  in 
every  esse  t  al  pa  t  cular 

Whctl  er  the  ex  atence  of  sla  e  y  wa  c  n  pat  1 1  r  not  v  th  the 
establishment  of  such  a  system  b  in  tl  rani  tterlyforeg  ques- 
tion. It  IS  to  be  obseryed  that  in  ordaining  the  Union,  slavery  was 
an  institution  already  legalized,  extending  to  quite  all  the  States  of 
the  original  confederation.  It  is  manifest,  then,  that  those  who  main- 
tain the  incompatihiHty  of  slavery  with  free  institutions,  are  hound 
to  go  farther,  and  show  that  the  States  of   lTt-0  were  incapable,  by 
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reason  of  the  existence  of  slavery,  of  ordaining  suoh  institutions. 
This  argument,  wo  appreliend,  followed  to  its  legitimate;  end,  ac- 
complishes more  than  the  enemies  of  slavery,  at  the  proae'jt  time, 
desire.  It  was  one  of  their  weapons,  used  in  demolishing  the 
bulwarks  of  the  Constitution,  hut  now  that  they  have  removed  the 
obstacles  in  the  way  of  federal  jurisdiction  and  are  wielding  the 
powers  of  the  Union  to  override  the  States  and  slavery  together,  it 
is  uo  longer  necessary  to  impeach  the  legal  authority  of  the  old 
Union,  on  the  ground  of  its  incompatibility  with  slavery.  This 
authority  was  the  legitimate  subject  of  overthrow  by  majorities, 
until  those  majorities  got  control  of  it.  It  was  illegal  and  void  eo 
long  as  it  refused  to  recognize  the  mission  of  anti-slavery.  It  is 
legal,  binding  and  sacred,  in  the  exclusive  execution  of  Bueh  mis- 
sion. 

We  bring  up  this  subject,  not  with  a  view  of  the  least  osami- 
nation  of  the  abstract  question  of  slavery.  Eight  or  wrong,  it  is 
a  purely  domestic  interest,  whioh  those  who  maintain  roust  defend. 
It  was  so  regarded  by  all  the  States  when  they  ordained  the 
Union.  It  was  so  left  by  the  compact  of  Union.  Whatever  has  been 
done  since,  by  the  President  or  Congress,  to  ehango  its  status,  we 
hold  to  be  evidence  of  the  ignorance  of  the  people  of  what  was 
required  to  maintain  a  free  system  of  laws.  In  this  work  the  laws 
have  been  subordinated  to  the  dominion  of  individuals. 

Whatever  may  be  the  public  judgment  on  the  subject  of  slavery, 
we  are  bound,  at  lea  t  to  j  Lniwledge  its  existence  in  this  country 
This  simple  fact  brin^^  befoie  us  more  th.in  four  miUioni  of  people 
of  an  inferior  race.  1  o  release  thi-m  from  bondige  in  1  make  them 
coequal  inhabitants  with  a  dominant  super  or  rai,e  would  be  a 
fearful  experiment  indeed  We  have  no  right  to  disturb  the  pres 
ent  order  of  things  except  on  the  lasis  of  the  improvement  of  the 
condition  of  the  blacks  Tho  nakci  assertion  of  their  right  to  free 
dom  goes  for  nothing  unless  by  freedom  we  mean  to  assure  their 
improvement.  Freedom  to  a  people  disqu'klifiel  to  maintain  their 
rights,  is  of  no  possible  adsantagi.  The  recent  establishment  of 
republican  govi,rnmi,nt  in  Pi  met,,  did  not  ictually  enfranchise  (h  it 
people.  Inienti  n  i^  viIulLi  to  tho=c  who  ]  now  nothing  of  its 
uses  or  the  jr  ce^'.  rf  if*  cpentun       TJ  e    \\\\\  1-sit.r  en'-e   if  the 
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whole  world  attests  tlie  truth  of  these  suggestions.  Our  own  recent 
history  exemplifies  it.  It  is  as  applicahle  to  uatiors  as  to  injivid- 
uals.  Its  force  was  neyer  more  apparent  than  in  the  treatment  of 
tho  slavery  question.  Granting  the  ability  of  the  negro  race  to 
maintain  free  gov^emment,  if  separated  from  the  whites,  it  will 
hardly  be  contended  that  they  will  he  ahle  to  cope  with  the  latter, 
as  ooequa!  inhabitanta.  The  races  are  certainly  antagonistic.  The 
one  or  the  other  will  have  dominion ;  which,  we  apprekeud,  it  is  not 
difficult  to  determine.  It  is,  in  this  view,  simply  impossible  to 
b      fit  th        ^  by     b  1   h  1        y      If  th  other 

m  d     by  wh    h  th  y  b        p        d  d  t        tl        welfare 

d  m  d  tl  t  th  J  b  11  f  th  p  t  t  1  ast  b  1  t  alone. 
Wh  t  th    t  t        h  Id         p  f     th         t  t  f  to  de- 

t  Th  t       1  y       b         t  j,l    1     on  of 

p  wt   1  d  t  t      h       th  t   h  fitt       t  me  for 

11  th  P    h  p    tl        d         t  m  p  ly         'eyed 

t     th    Am  p     pi  th     h    t    y    t     1         >  h  ntry, 

than  anywhere  else,  Tho  proceas  and  pro^rtss  of  its  expulsion 
here  and  there,  its  removal  from  one  State  and  its  introduction  into 
another,  stow  clearly  that  there  is  a  law  which  not  only  governs  its 
existence,  but  which  will,  in  the  work  of  time,  effect  its  overthrow. 
Great  caution,  we  know,  is  required  in  dealing  with  all  such 
questions.  They  are  too  apt  to  be  viewed  as  mere  abstract  mat- 
ters. In  this  waj  we  come  to  the  ready  conciusion,  that  slavery 
ought,  at  once,  to  be  abolished ;  simply  because  to  bold  man  in 
bondage,  is  wrong  and  sinful.  This  reasoning  is  conclusive  with 
all  men  who  view  the  subject  in  the  abstract.  But  in  point  of  fact 
slavery  exists  In  this  country,  as  it  must  in  every  other,  as  a  social 
institution.  It  is  involuntary  labor  rendered  by  an  obviously  In- 
ferior race,  to  a  superior  race.  Its  violent  overthrow,  in  the  very 
nature  of  things,  must  produce  general  disorder,  anarchy,  and 
bloodshed.  If  the  blacks  could  bo  removed  from  the  country  ajid 
assisted  to  maintain  civil  government,  the  kaowhdge  they  have  ae- 
quired  solely  through  the  agency  of  hmdnge,  might  be  sufficient  to  enable 
them  to  better  their  present  condition.  As  a  competing  race  of 
freemen,  with  the  white  inhabitants  of  tbbi  country,  they  are  certain 
to  fail.     We  have  the  most  complete  and  overwhelming  testimony 
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upon  tLis  point,  iu  the  career  of  the  free  Indian  tribes.  They  were 
not  odIj  free,  hut  organized  into  nations.  We  met  three  millions 
of  them,  and  never  onee  made  an  effort  to  subject  them  to  our 
laws.  They  were  our  competitors  for  empire  and  dominion,  in  the 
field  of  mind  and  labor.  They  now  nitmber  about  three  hundred 
and  fifty  thousand  persons.  This  result,  surely,  haa  not  been 
brought  about  by  undue  oppression  on  our  part.  On  the  contrary, 
we  have  sought,  by  every  means  which  genuine  benevolence  and 
humanity  could  suggest,  to  elevate  them  in  the  soalo  of  moral  and 
Christian  life.  We  have  instructed  them  in  the  use  of  machinery, 
and  tauaht  them  lessons  in  agriculture.  But  all  to  no  purpose. 
There  was  one  lesson  they  never  could  understand — kow  to  take  eare 
of  them&elvea.  Kight  on  the  opposite  page  of  our  history  is  written 
an  account  of  another  inferior  race,  who  have  been  held  in  slavery 
to  the  whites.  Thoy  have  increased  from  a  few  hundred  thousand 
to  four  and  a  half  millions.  They  were  once  held  by  all  the  Ameri- 
can States.  As  populatiou  crowded  on  production,  their  labor  be- 
came unprofitable  here  and  there,  and  this  was  sure,  in  a  little  time, 
to  abolish  the  relation.  This,  we  apprehend,  is  the  only  legiti- 
mate process  of  its  estiuction.  We  doubt,  indeed,  if  it  is  the  moral 
right  of  any  State  of  the  Union  to  abolish  slavery  by  any  other 
means.  The  blacks  are  entitled  to  protection,  and  they  can  secure 
it  only  by  remaining  as  they  are,  subjoet  to  the  law  referred  to. 

There  are  two  radical  passions  which  may  be  counted  as  the  pe- 
culiar and  evcr-aotive  enemies  of  iree  government— partisanism  and 
fanaticism.  The  former  is  inherent  in  the  system,  or  rather,  the 
necessary  production  of  elective  institutions.  It  is  a  pervading 
and  damaging  evil. 

Civil  liberty  presupposes  intense  political  action  through  all 
the  organs  of  the  body  politic.  Without  neoessarily  involving  the 
equality  of  the  whole  people,  it  opens  the  way  to  every  citizen,  by 
which  it  is  made  possible  to  secure,  not  only  equal  consideration  in 
the  State,  but  command  its  highest  offices  and  honors.  The  very 
statement  of  this  feature  of  free  institutions  is  quite  enough  to  show 
that  intellectual  progress  under  it  is  greater  than  under  absolute  or 
nore  expansive  power  in  every  view,  mora 
thought,  more  invention,  and,  we  appre- 
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hend,  far  more  material  production.  It  would  be  an  exception  to 
all  rules,  if  there  should  not  be  found  something  to  couuterbalance 
tiiese  great  benefits  and  advantages  of  civil  liberty.  It  is  not  oftea 
that  blessings  are  dispensed  without  something  to  remind  ua  that 
they  are  to  be  enjoyed  only  on  certain  conditions.  The  wisdora  of 
a  free  system  of  laws,  when  wisely  administered,  none  will  question. 
But  the  very  advantages  it  assures  are  often  the  cause  of  its  failure. 
Tbis  is  especially  the  case  in  the  almost  necessary,  certainly  moat 
probable,  growth  of  partisanisin.  It  springs  immediately  out  of  the 
scramble  for  office  and  place  which  is  sure  to  result  from  the  num- 
ber and  cbaracter  of  claimants.  These  persons  may  enter  the  field 
full  of  patriotism  and  purpose  to  promote  the  general  good.  In  a 
little  time  tbey  consult  public  prejudices,  and  sbape  their  course 
more  by  what  will  promote  their  own  interest  tban  that  of  the  state. 
It  is  easy  to  see,  in  this  way,  how  the  people  may  be  led  to  give 
their  allegiance  to  party,  and  actually  to  forget  or  overlook  tie 
obligations  of  their  laws. 

These  suggestions  find  the  eompletest  verification  in  the  progress 
of  slavery  and  anti-slavery  in  the  United  States.  Very  much  of 
the  hostility,  so  £ar  as  the  great  body  of  tbo  people  is  concerned,  to 
slavery,  has  a  purely  partisan  origin.  It  has  been  promoted  as  a 
means  of  acquiring  office  and  go\  emment.  It  has  grown,  in  numer- 
ous uwtances,  to  be  stronger  thin  patriotism,  stronger  than  the 
Constitution  The  lutuiil  pnduot  of  this  bostility  to  slavery,  one 
which  could  hardly  fail  to  follow  its  connection  with  elective  insti- 
tutioni,  1^  fanaticism  This  species  of  lunacy  is  far  loss  reasonable 
and  more  difficult  to  govern  thjn  the  other.  It  is  a  sort  of  bur- 
ncare  which  sweeps  everything  before  it.  Ail  its  powers  are  con- 
centiated  upon  one  objeit  Everything  else  is  lost  in  the  pursuit 
of  its  one  ehenahed  end  It  miy  be  temperance  to-day,  native 
Americanism  to  morrow,  slavery  nest,  Catholicism  next,  masonry 
n  vt,  and  so  on  to  the  end  of  its  mission.  History  is  a  falsehood,  ex- 
perience a  deception  and  a  snare,  Christianity  a  cunning  fraud,  when 
tbey  cross  the  path  of  these  monster  enemies  of  free  institutions. 

They  have  issued  an  edict  against  slavery.  Tbey  are  armed  for 
its  overthrow.  They  are  now  fighting  battles  for  its  extirpation. 
What  tbey  have  done  and  what  they  have  sacrificed,  no  man  can  tell. 
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NOTE. 

I.  lAbetiy  of  Ihe  iVesa. — Jeremy  Bentham,  in  his  letter,  Britten  in  1820,  to 
the  Spanish  people  on  Iha  sulijeot  of  tlie  fceeJoia  of  the  press,  snys:  "Spin- 
iardal  The  Madrid  intelligerce  of  the  prosecution  of  a  newspaper  eJitor  for 
comment  on  the  Madrid  system  of  police,  and  of  the  proposed  law  nguinat  po- 
litical moetiugE,  has  jast  reached  me.  1  am  astounded  [  What?  is  it  come  to 
this?  So  soon  come  to  this?  Tiie  men  being  men,  of  their  disposition  to  do 
Hiis,  and  more,  there  could  not  be  any  room  for  doubt.  But  that  this  disposi- 
tion should  so  soon  ripon  into  act,  this  (I  must  oonfesa)  is  more  than  I  andoi- 
pated,  that  the  impatience  of  oontradiotion,  not  to  say  the  thirst  for  atbitrai'y 
power,  should  so  soon  have  ventured  thus  far ;  these  in  my  view  are  of  them- 
selves highly  alarming  Eymptoms.  By  the  prosecution,  if  succes.jful,  I  see  the 
liberty  of  the  press  destroyed ;  by  the  proposed  law,  if  established,  I  see  the 
almost  only  romauiiug  uheclt  to  ailiitrai'y  power  destroyed.  Token  ti^ether, 
tliey  form  a  conneetBd  system— these  two  measures.  By  the  authors  of  this 
system  you  have  of  course  been  told,  that  it  is  indispensably  neccasury— neces- 
sary to  order,  to  ooop  order,  lo  tranquillity— and  perhaps  honorable  gentlemen 
may  have  ventured  so  far  into  the  re^on  of  partiaUari  and  intdligibles  as  to 
Bay,  to  good  goverranent,  and  gome  other  good  things.  Spaniards  I  It  is  neither 
necessary,  nor  conducive  to,  nor  oilier  than  eicluave  of,  any  of  those  good 
things.  What  says  OKperience  ?  In  the  Anglo-American  United  Slates  (alas  1 
alas  I  when  Bentham  wrote  he  wrote  fi-utb,  but  were  he  living  now  he  could 
aoarcely  refer,  with  any  good  effect,  to  this  country  to  support  his  views),  of  the 
two  parts  of  this  system,  neither  the  one  nor  the  other  will  you  see.  No  pros- 
ecution can  there  take  place  for  anything  written  against  the  Government,  or 
any  of  its  functionaries  as  such.  No  restriction  whatever  is  there  on  public 
meetings  held  for  any  such  purpose  as  that  of  sitting  m  judgment  on  the  Con- 
stitution—on any  measures  of  the  Government— or  on  any  pai't  of  the  conduct 
of  any  of  its  functiouaiies.  There  is  no  more  restriction  upon  men's  speaking 
together  in  public  than  upon  their  eating  t<^cther  m  private. 

"Against  tlie  allowance  of  the  liberty  of  the  pi-ess,  considcreil  with  a  view  to 
its  effect  on  the  goodness  of  the  government,  no  arguments  that  have  been  or 
may  be  adduced  will  bear  the  test  of  examination. 

"I.  First  comes  dangeromi.  Dangerous  it  alivays  and  everywhere  is;  fur  it 
may  iead  to  insurtaction,  and  thus  to  civil  war  ;  and  such  is  its  continual  ten- 
dency. 

"Arutaer  :  In  all  liberty  there  is  more  or  less  of  danger ;  and  so  tliere  is  in 
all  power.  The  question  is— in  which  there  is  most  dangeiv-in  power  limited 
by  this  check,  or  in  power  without  this  check  to  limit  it.  In  those  political  com- 
munities in  which  this  cheek  is  in  its  greatest  vigor,  the  condition  of  tlie  mem- 
bers, in  all  rants  and  classes  taken  together,  is,  by  universal  aeknowlcd'-ment 
the  happiest.     Tlicse  are  the  United  States,  and  llie  kingdom  of  Git^at  Britain 
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and  Ireland.  In  the  republic  tliis  libeitj  is  alloned  by  kw,  and  esists  in  per- 
fection :  ill  the  kingdom  it  is  proscribed  by  law,  but  continuua  to  liave  place,  in 
considerable  degree,  in  spite  of  law, 

"n,  Se-it  coiaes  needleiSTteai.  To  the  prevention  of  ini3sOTcniment,1he  other 
remedies  tbat  goremment  itself  affords,  are  adequate.  The  rulers  in  chief,  who- 
ever  they  are,  have  notUng  so  much  at  heart  as  the  happmess  of  all  over  whom 
thej  rule. 

"Answer  ;  The  rulers  in  chief,  whoever  they  are,  if  they  are  men,  have  their 
own  happiness  more  at  heart  than  that  of  all  over  whom  they  rale  put  together : 
the  very  existence  of  man  will  in  every  situation  be  found  to  depend  upon  this 
general  and  habitual  self-preference. 

"  As  to  wisdom,  it  can  never  bo  so  near  to  perfection  wilhout  as  with  these 
all-comprehensive  means  of  infonnation,  which  nothing  but  the  liberty  bere  in 
qnesUon  can  give.  The  characteristic,  then,  of  an  unde^otis  government — in 
a  word,  of  every  government  that  has  any  tenable  elaJm  to  the  appellaiion  of  a 
good  government — is  the  allowiBg  and  giving  facility  to  a  free  commnnicalion 
of  thought  bj  vehicles  of  all  sorts;  by  signs  of  all  sorts;  agns  to  the  ear,  signs 
to  the  eye,  bj  spoken  langu«ge,  by  written,  including  printed  language,  by  the 
liberty  of  the  tongue,  by  the  liberty  of  the  writing  ifcsfe,  by  the  liberty  of  the 
jKid  office,  by  the  liberty  of  the  preae.^\ 
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THE  JUDICUllY. 

iws — IIS  HIGH  rnnsTS  asd  duties — suspected 


EQDILIBmUM  OF  THE  SVSTEU. 

The  judicial  department  of  a  free  sjetem  of  laws,  is  by  far  the 
most  important  of  all  the  braoclies  of  tlie  puhlio  service.  With  no 
legislative  power  or  partisan  influence,  its  sphere  ia  confined  to  the 
execution  of  the  weighty  trusts  devolved  upon  it,  by  the  state  on 
the  one  side,  and  the  people  on  the  other.  It  is  purely  an  umpire, 
with  power  to  enforce  existing  Uws.  It  contemplates  all  public 
institutions  as  a  party,  and  recogniaes  its  duty  to  protect  them. 
The  people  are  also  a  party,  and  entitled,  in  like  manner,  to  protec- 
tion. The  judicial  power  of  the  state,  in  this  general  sense,  is 
called  upon  to  exercise,  what  may  be  termed,  political  functions. 
The  relations  between  the  people  and  their  Government  are  pnrely 
reciprocal.  Obedience  to  laws  is  no  more  a  duty  of  the  former, 
than  their  honest  enforcement  by  the  latter.  Their  violation,  by 
either,  is  a  crime. 

Tlieso  reflections  indicate  the  general  office  of  the  judiciary. 
It  is  the  exclusive  judge  of  what  is  due  to  the  state  and  what  is 
due  to  the  citizen. 

The  constitution  of  the  Federal  Judiciary  limits  its  power  to 
nine  specific  trusts  ; 

1.  "  To  all  cases  in  law  and  eijuity  arising  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  the  treaties  made  or  which 
shall  be  made  under  tlieir  authority. 

2.  "  To  all  eases  affecting  ambassadors,  other  public  ministers, 
and  consuls. 
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3.  "  To  all  eaHes  of  admiralty  and  maritime  jurisdiction. 

4.  "  To  controversies  to  wliicli  the  United  States  eliall  be  a 

5.  "  To  controveraies  between  two  or  more  States. 

6.  "  Between  a  State  and  the  citizens  of  another  State. 

7.  "  Between  citizens  of  different  States. 

8.  "  Between  citizens  of  the  same  State,  claimlag  lauds  under 
grants  of  different  States. 

9.  "  Between  a  State  and  the  citizens  thereof  and  foreign  states, 
t  hi    t 

Thfitftlsej      fidlgt  fpw  1 

g  1       d      mj    b  th      th      th  rs       t     d    1,  t      !1 

1  d      i    tj  g        1        th  p    t     f  I  If 

thl^  b  ygfitbyl  Itt  t 

J       dt        ttfafdlytmtmkthjd  fth 

Sp  C      tfthUtdStte        tb      Iwth         1 

I  tltm  tlyh       ghtfltgapl  t 

but  be  const*  ti  1  y  f  11  fedc  1  !a  swhib  shall  be  Irou^bt 
before  it  for  enforcement.  In  this  respect,  the  "judicial  power," 
as  it  is  denominated,  is  intrusted  with  the  very  highest  of  political 
functions.  It  is  as  much  its  duty  to  interdict  the  enforcement  of 
illegal  acts  as  to  execute  those  which  are  legal. 

It  has  been  found,  in  the  practical  life  of  every  description  of 
administration,  that  the  judicial  authority  has  maintained,  through 
every  trial,  a  far  higher  tone  ;  more  incorruptible  integrity ;  more 
capacity  and  disposition  to  allay  excitement,  reconcile  differences, 
and  adjust  disputes  personal  and  general,  than  any  other  branch  of 
the  public  service.  Less  ostentatious  than  the  legislature,  unob- 
trusive and  almost  unnoticed  in  its  deliberations ;  earnest,  pro- 
found and  impartial  in  its  decisions,  it  commands  public  confidence, 
and  esacts  a  willing  obedience  to  its  awards.  It  is  preeniiuently 
the  tribunal  of  the  people ;  an  umpire,  with  power,  not  only  to 
determine  ail  controversies  between  persons,  but  an  intemiitional 
commission  to  adjust  questions  of  difference  between  the  States  and 
the  Union  and  the  citizen  aad  the  Union.  ' 

In  tlie  enforcement  of  all  local  laws,  embracing  the  internal 
administration  of  justice  through  the  whole  range  of  civil  iustitu- 
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tions,  the  ooUeotion  of  debts,  the  punishment  of  crime,  the  maiii- 
tcnance  of  order,  the  judiciary  is  the  mainspring  of  tlio  political 
machino.  It  is,  to  all  intents  and  purposes,  the  animating  prin- 
ciple of  the  state. 

Under  general  regulations,  covering  the  ordinary  intercourse  of 
life,  it  exercises  absolute  power.  The  character  of  its  administra- 
tion is  indicated  by  the  fact,  that  its  decisions  constitute  a  body  of 
laws,  of  higher  merit  and  wider  influence  than  those  ordained  by 
the  legislature.  It  is  impossible  indeed  to  conceal  this  feature 
of  the  government  of  the  States  and  the  Union.  That  there  is 
something  in  the  structure  of  these  great  departments  of  adminis- 
tration, or  in  the  nature  of  tho  duties  assigned  to  each,  which 
enables  the  judiciary  to  command  higher  qualifications  and  intel- 
lect, we  do  not  question. 

In  this  connection  it  is  a  noteworthy  fact  that  of  all  the  com- 
plaints made  by  parties  and  sections  against  the  general  Adminis- 
tration, involving,  in  many  eases,  alleged  violations  of  the  Consti- 
tution, and  in  others,  of  fundamental  principles  of  political  econo- 
my, not  one  has  been  laid  at  the  door  of  the  judiciary.  Usurpation 
of  authority  has  been  charged  upon  the  Executive  and  the  le^s- 
lature,  and,  at  times,  a  general  tendency  to  disregard  constitutional 
obligations  and  duties  manifested;  but  we  know  of  no  instance, 
beyond  the  lowest  partisan  circles,  where  the  judicial  authority  of 
the  States  or  the  nation  has  been  held  responsible  for  the  loast 
offence  of  the  kind. 

It  must  not  be  admitted,  in  explanation  of  this,  that  its  office 
is  comparatively  of  little  account.  On  the  contrary,  in  a  govern- 
ment of  laws,  it  is  by  far  the  highest,  most  important  and  respon- 
sible of  all  the  institutions  of  state.  Its  range  is  broader;  its 
duties  more  weighty  and  elaborate  ;  its  government  more  complete 
and  universal ;  its  trusts  more  sacred  ;  and,  we  may  add,  its  de- 
cisions more  satisfactory,  than  any  otlier  department.  It  is  the 
state,  to  all  practical  intents  and  purposes.  When  the  privilege  of 
the  writ  of  habeas  corpus  was  partially  suspended  in  England,  Mr. 
Burke  denounced  and  declared  it  a  dissolution  of  government.  In 
this  denunciation  we  see  the  true  theory  of  the  English  Constitu- 
tion.    It  is  a  free  system  of  laws,  and  such  a  system  is  impossible 


..Google 


54  FE 

on  any  other  basia  than  the  maintenance  of  a  free,  impartial,  and 
unrestricted  judiciary.  This  freedom,  too,  muat  be  absolute.  It 
must  be  a'i  G-oetbe  say^  "  a  oourigeous  magistracy  "  for  that  is  the 
grpate  t  bles  ng  a  fr  e  jeople  an  have  Tl  e  r  gl  t«  of  the  Hibea,8 
Corpus  4.ct  under  it  are  nal  nable  and  ndestruct  ble  The  r 
suapenB  on  by  whomsoeyer  or  ler  d  underm  ned  an  1  de  t  oyed  the 
whol  RCherae  of  g  yemment  It  was  not  a  mere  pol  t  cal  oflence 
but  a  fatal  How  at  the  systcn  wh  oh  ilone  was  the  object  of 
preseryat  on  and  tb  ou  oe  of  a  tl  or  tj  There  was  no  estraya 
gan  e  n  the  speech  of  Mr  Burke  is  w  11  be  seeo  by  an  esam  na 
t  on  of  the  du  ea  of  the  j  id  c  arj 

It  a  the  prov  a  e  of  the  le^  lature  to  enact  laws  for  th  pun 
sbment  of  cr  me  but  e  me  es  ts  alone  by  tl  e  dec  o  nf  tl  e 
courts  The  ent  re  n  oee  ce  of  part  e  barged  w  th  ft  nee  i 
pres  imed  unf !  they  are  cony  cted  by  the  tr  bunals  of  i  t  ee 
Hen  e  the  class  ftcat  n  of  offenders  as  s  sped  rf  in  1  o  t  d 
p  rson  Th  3  d  st  net  on  is  cleirly  recog  z  d  n  the  laws  of  tl  e 
States  an  1  in  the  Const  tut  on  and  iawsoftleU  on  "W  h  le  no 
1  n  tat  n  s  put  upon  the  judj,es  n  deal  ng  w  tl  co  yet  n:fly 
be  ause  tl  ey  are  outlaws  th  y  are  oha  gei  w  tl  the  g  eates  c  r 
pumspect  on  and  bou  d  to  the  severest  re  tra  nts  touch  n^  the 
t    it  nent  of  pers  ns  n  hpecfed  of  cr  tv 

Tl  e  re  son  of  f  b  s  s  too  ob  oua  to  just  fv  comment  It  s  the 
most  yital  feature  of  a  government  of  laws.  There  must  be  certain 
written  eyidence  of  guilt  submitted  to  a  peace  officer  before  suspi- 
cion can  legally  attaoh  to  the  offender.  He  cannot  be  held  as  a 
suspected  person  on  any  other  condition.  If  be  baa  violated  the 
law,  let  the  proof  of  the  facts  be  laid  before  the  judges  of  the  law, 
Itis  just  as  reasonable  to  expect  the  judiciary  to  be  proficient  iu 
the  military  aeryice  as  to  suppose  that  soldiers  are  qualified  to 
discharge  the  duties  of  the  legal  profession. 

The  Federal  Constitution  provides,  what  was  supposed,  at  the 
time,  to  be  the  amplest  precautionary  restrictions,  upon  any  and 
all  persons  having  the  right  of  arrest  and  imprisonment,  against 
the  abuse  of  such  right  and  its  corresponding  injury.  It  declares, 
for  instance,  that  "  no  warrant  shall  issue,  but  upon  probable  cause, 
supported  by  oath  or  af&rmation ;  "  and  "  no  person  shall  be  held 
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in  answer  for  a  capital  or  other  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury ;  "  and  "  no  person  shall  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law ;  " 
and  "  excessive  bail  shall  not  be  required." 

These  provisions  apply  esclusively  to  persons  suspected  of  erifite, 
and,  in  no  case,  to  persons  convicted  of  crime.  There  is  nothing  in 
them  bat  the  esercise  of  a  wise  and  humane  precaution  against 
the  abuse  of  power,  by  magistrates  or  others  in  authority. 

The  direct  office  of  the  writ  of  habeas  corpus  is  to  recover  the 
freedom  of  a  citizen  wrongfi  lly  t  k        w  y 

This  law  was  enacted  in      i?    f  th    p  f  the  Constitu- 

tion quoted,  and  exclusively  f  th  h  fi  f  p  oted  persons. 
It  recognizes,  the  possibility  f  11  g  1  mp  m  t  m  spite  of  the 
protective  features  of  the  o  g  1  w  t  wh  h  w  have  referred, 
and  provides  for  a  rehearing   f  th 

There  is  nothing  new  in     U  th  1  d  regulations. 

They  are  a  part,  and  a  neces.  y  p  t  f  th  m  h  ry  of  all  free 
governments.     They  are  the       y  f    t  f       h       ystem    which 

distinguish  it  from  absolut  m  Tl  y  t  k  w  y  not  only  all 
right  to  exercise  individual  wU  didm  tbt  ry  semblance 
of  authority  to  do  so.     They      k    th    1  w     p  by  prescribing 

certain  forms  of  proceeding,       d  th  1       th   poasibihty  of 

its  evasion,  they  provide  the  m  f  th    freedom  of  a 

citizen  thus  illegally  deprived  of  his  liberty. 

All  these  safeguards  against  oppression  are  of  no  posslle  lo 
count  without  an  appropriate  agency  in  the  government  to  enforce 
them.  A  right,  without  a  corresponding  remedy,  m  the  eient  of 
its  violation,  is  a  mere  word  of  promise  to  the  ear  The  Federal 
Constitution  is  not  only  a  chart,  pointing  out  political  shoals  and 
treacherous  currents,  but  a  complete  system  of  political  nai  igation 
It  is  a  state,  fixing  with  almost  mathematical  prec  oion,  thi  rights 
of  persons  and  property,  and  on  this  basis  giving  piwer  to  enact 
and  enforce  laws.  It  was  intended  that  theie  rights  should  be 
maintained  precisely  as  they  are  placed  in  the  compact  Tor  this 
distinct  and  avowed  purpose,  among  others  the  juiiciary  was 
organized.  Its  constitution  and  powers  are  explicit  It  is  m  ide  a 
coordinate  department  of  the  government,  its  jurisdiction  extending 
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over  all  federal  grants  of  wliich  it  is  the  only  judge.  With  no 
autboritj  to  enact  laws,  it  is  its  duty  to  determine  the  legality  and 
constitutionality  of  those  enacted  by  Congress.' 

If  we  have  fairly  stated  the  office  of  the  judiciary,  it  ia  hardly 
Deeessary  to  add  that  ita  suppression  is  fatal  to  the  Union.  It 
leaves  a  (|uircring,  lifeless  body  to  testify  that  the  heart  has  been 
torn  from  it  by  the  ruthless  hand  of  ambition. 

Tt  ia  certainly  a  wonderful  turn  of  the  wheel  of  fortune,  which 
imposes  upon  the  American  people  an  occasion  for  the  discussion 
and  maintenance  of  rights  of  persons  and  property,  which  are  not 
only  inherent  in  every  freeman,  but  which  are  acknowledged  in 
every  line  of  their  Constitution  and  laws.  Nothing  but  the  most 
astounding  events  of  the  day  could  have  provoked  this  extraordi- 
nary condition  of  things.  We  cannot  believe,  as  thousands  of  the 
beat  informed  unquestionably  do,  that  a  disposition  anywhere  pre- 
vails to  overthrow  our  free  system  of  laws.  Ihat  we  have  com- 
mitted great  mistakes  in  managing  public  affairs ;  that  we  have 
shamefully  violated  almost  every  principle  of  constitutional  govern- 
ment ;  that  we  have  conceded  too  much  power  to  the  Executive, 
where  power  is  never  legally  eseroised;  that  we  have,  in  short, 
trusted  most  to  that  which,  in  the  nature  of  things,  should  ho 
trusted  least,  cannot  be  questioned.  The  plea  on  which  those 
things  have  been  done,  too,  is  scarcely  less  criminal  and  treasonable, 
than  the  acts  and  omissions  of  which  we  complain.  A  large  portion 
of  the  people  proclaimed  that  the  civil  commotions  of  the  state 
made  it  necessary  practically  to  abandon  the  government  of  the 
Constitution  in  favor  of  the  existing  Administration.  This  mon- 
strons  heresy  has  borne  its  legitimate  fruit.  We  have  a  despotism 
without  a  dynasty. 

With  no  partiality  for  dynastic  government,  and  no  belief  in 
the  possibility  of  its  maintenance,  in  the  present  temper  of  the 
American  people,  it  is  certainly  much  to  be  preferred  to  the  reck- 
less system  now  in  force  at  Washington. 

The  President  of  the  United  States,  by  a  strict  construction  of 
the  Constitutioa,  is  endowed  with  no  creative  powera  whatever. 
He  is  called  the  Executive,  and  required  to  fill  certain  offices,  by 
the  advice  and  consent  of  the  Senate.     As  the  political  head  of  the 
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nation,  it  is  his  duty  to  conduct  all  foreign  relations  and  generally 
to  see  to  it  tliat  the  lawa  shall  be  faithfully  executed.  He  ia  not 
intrusted  with  the  power,  by  virtue  of  his  own  action,  to  execute 
a  single  law  of  Congress  governing  the  ordinary  affairs  of  the  people. 

It  is  the  province  of  Congress  to  create  all  local  executive  offices 
necessary  to  carry  into  effect  the  laws  of  the  Union.  The  President 
may  appoint  ncumbents  by  (he  con  at  f  the  feenate.  He  is  a 
sort  of  CO  u  nander  to  g  ve  orde  to  g  u  er  whose  datj  it  ia  to 
execute  th  laws  In  the  event  of  fa  lure  h  s  power  a  exhausted 
by  r  mo  ng  the  d  1  njuent  wl  o  s  then  turned  over  to  the  judi 
ciary  wh  e  ju  t  ce  a  adm  n  stored  and  tl  e  r  ghts  an  1  dignities  of 
the  tate  v  nd  ated  There  a  not  ao  element  of  eon'ititutional 
government  n  the  execut  e  department  C  mparo  this  theory 
of  the  Un  n  w  th  ts  pr  sent  adm  n  strat  on  jjid  ]  t  ui  see  whit 
we  have  done 

W  tl  o  t  the  d  gn  ty  wh  eh  con  mand'i  respect  the  stability 
wh  ch  a  a  ea  o  der  or  tl  o  m  gnan  m  ty  wh  h  often  spni  ^a  from 
the  exer  of  sujremp  po  v  r  we  1  a  e  a  weak  vi  Hating  p  litieal 
hybnd  so  v  Igar  and  off  ua  ve  as  to  be  no  longer  endurable  even 
to  it  own  piras  tes  It  a  the  revel  of  the  m  In  ght  robber  in  the 
hou  0  f  h  p  a  efu!  but  despo  led  zen  It  &  that  prodigal  use 
of  power,  which  in  itself  establishea  its  abuse. 

The  governments  of  the  States  and  the  Union  are  not  a  more 
arbitrary  arrangement  of  covenants  and  obligations.  They  were 
founded  on  great  moral  rights  and  principles,  every  one  of  which 
would  be  binding,  without  a  single  section  of  law  authorizing  thmr 
enforcement. 

It  would,  for  instance,  be  wrong  and  anfiil  to  take  life,  liberty, 
or  property  without  resorting,  in  every  case,  to  recognized  legal 
tribunals;  so  of  trials  and  puniahmeots,  without  an  impartial 
jury  ;  so  of  arrests  of  persons,  without  written  proof  of  guilt ;  so 
of  forfeitures  of  property  for  treason  or  other  felony.  It  mould  be 
wrong  and  sinful,  in  the  event  of  arrest,  to  deny  the  right  of  a 
rehearing. 

Any  departure  from  these  settled  principles,  aside  from  the  guilt 
involved  in  the  deliberate  violation  of  the  Federal  Constitution,  is  a 
great  moral  crime.     The  rights  assailed  are  inherent  and  indestruo- 
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tible  except  by  violence      The  Piendent  in  bo  event    cin  hive 

jurisdiction  over   them      They   are  matters  which   m   their  Ter\ 

nature  come  within  the  exclusne  goiernment  of  the   ludieiary 

The    latter  m  fir   more   an    executive   depirlment     <"0   fai   as   the 

enforcement  of  kws   19  concerned    thin   thit    of   the    President 

Jiecanae  it  h  charged  with  the  special  duty  of  enforcing  laws  and 

endowed  with  aha  lute  pjwer  to  ditermme  their  binding  force  and 

constitutionality      For  illustritnn     the  Constitution  declares  that 

treason  shall  consist  only  in  levying  war  against  them  {see  '^eo 

'))   or  in  adhering  to  their  enemie'  giung  them  aid  and  comtort, 

and  that     no  attainder  of  treason  shall  work  eomipliOD  of  bl  od  or 

forfeiture,  except  during  the  1  fe  of  the  person  attainted        Convic 

t        ft         nadfft  fpptynanytl       g         \ 

tha    tl  1      It       th  1  ffi        f  tl     J  d        y  t 

d    I       th  m  so        d  t     h  Id  t    1  onl  t  th        wh        t    n 

It         f  th     f  nd  m    t  1  1  w    f  th    U     n 

Btt         giw       ptthtp         gx  est  publ 

ff        d   n  nd  th  f    n     tn  t  d  p  w     by  th     1     f   f 

tl      tt      adjutfyad  dfakwlddp        pi     ad 

bl  f  1  w      Th         th    pi  1      phy    f  d    p  t   n 

Wh  t  r         1    ■«     aif    h     d  h  w  tw  lib    fund 

th  t       t  n  t  t   t        1  m  asu         la  t        h     p        d  d         h 

but     a      1   th  m— th  t         1       mm  t  1  b 

f  n     t  d  f      th       1    I  u  p        f  J     t  fy  ng        h  m  Up  n 

th     p      t  w    n    d     f         ly  to  th        nd     t     f  th     P   1      1  C 
t  d  th      s   t    g  w       n    11  th    b    d      SI        Stat 

t     th     p  1    y     1  pt  i  t     d  g    d     tl         St  t  t     th     n        t 

d  p    d  upon  th    pull       dm      t    t         t    th     upp  n    f 

thjday        llthSt      whhmlt      hw       h  d 

t  d  th    law     f    h     Un      ,  t    th  f  U   1  t       V  ^  '" 

by  every  local  military  commander;  and  finally,  to  the  practical 
exercise  of  supreme  and  absolute  power,  over  the  people,  by  the 
Pi-esident  of  the  United  States. 

These  examples  of  usurpation  not  only  prove  the  wickedness  of 
the  pretence  that  extra -constitutional  measures  were  demanded  to 
meet  unlooked-for  and  overwhelming  difficulties;  but  Ihey  show 
conclusively,  in  the  sequence  of  erents,  that  such  difSeulties  were 
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created  for  tLo  very  purpose  of  justifying  the  assumption  of  abso- 
lute power.  Tliey  indicate  tte  process  by  which  the  free  system 
of  laws,  under  which  the  American  people  have  lived  and  prospered 
for  raor      hw  hb  p  mnnd 

within  th       w  m  m  w 

It  mu      t  l'  &     'i    g  P  f 

public  aff  rs    h  m  d      t  d 

ceptiott  wkTh         hPd  wlupw  A 

command  h  h  j      dn    y  e  /  icnr,  Ihaie  the 

r^kt  to  take  any  measure  which  may  best  subdue  the  enemy." 

It  is  equally  candid  and  explicit.  If  trial  by  jury,  though  an 
explicit  constitutional  right,  should  interfere  with  the  efEeiencj  of 
the  army,  he  may  suspend  it.  If  the  judicial  arm  of  the  States 
and  of  the  Union,  in  his  judgment,  should  render  the  military  loss 

p  bl 


e,  he  may  set  it  aside. 

If  the  seiz 

ure  of  private  property  for 

wth     t      mf      sa 

t) 

t       d    mp                       f 

th     t      y  p              t 

1  w  th 

pp                 fth    I             f 

f     d        f        p      h 
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fi                 f      t  t           by 

J                         p          t 
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d  th               ty  d  p  f 

h     J    Igm     t  h 
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pp    P     t    w      m 

Id  h        th      gl     t        f 
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f    m   th 

m         h 

1       1       t          f   1    p  t 

t!            h      f  t         p     t 

t               th 

p         fth    P       1       by 

fmlt    y     mm^ 
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t         t    I        to        h 

t        p 
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y    d    t                 1        th  t 
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t         f  th 

U       d  Stat         It  w  11 

t    p       th     fl  g      t 

*           P 

t      p    pi        d  tl     F  d 

tt  t       by        f 

t 

t       I              t               It 

gul         d         J  d  y  I 

t        f  th    Adm  Qistration  in  quite 

IG 

tl 
all  the  border  States ;  and  the  power  is  exercised  by  local  com- 
manders and  provost  marshals,  without  aay  auperrisory  control  by 
the  war  department.  Blackstone,  speaking  of  this  gross  violation 
of  the  plainest  rights  of  the  people  and  of  the  highest  dignities  of 
the  state,  in  the  same  act,  says : 

"  A  natural  and  regular  consequence  of  personal  liberty  is,  that 
every  Englishman  may  claim  a  right  to  abide  in  his  own  country  so 
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loBg  as  ho  pleases  ;  and  not  to  le  driieu  from  it  uiilea  by  the  'tea 
tence  of  the  law.  Tlie  1.  nn-  rdeed  by  his  rojj.1  prtrOj,ative 
may  issue  out  his  ■wr  t  jw  ercit  rei/ii  >  and  pioliibit  any  of  bis 
subjects  from  going  intD  f  ri,  gn  jaits  without  licensie  Thio  may 
be  aeeessary  for  the  public  bthcc  ini  Bafe^ajrd  of  the  Common 
wealth.  But  no  power  on  laith  Lxoept  the  iutlinrity  of  Parliament 
[which  is  the  same  as  that  of  tht;  '^fati.s  ind  the  pe  pie  in  thia 
country],  can  send  ny  subject  of  England  o  f  of  the  land  agauisi 
JiuwUl — no,  not  eren  a  enm  nal  F  r  tsile  and  transportatim  are 
punishments  unknown  to  thi,  common  law  and  where  er  th  Utter 
is  now  inflicted,  it  is  either  by  the  hjice  f  the  enm  nal  h  mielf  to 
escape  a  capital  piiu'shment  or  else  bj  the  express  direction  of 
some  modern  act  of  Parliam  nt  To  th  a  purpjie  the  great  ehirter 
declares  that  no  freeman  shall  bo  banished  unless  by  the  judgment 
of  his  peers  or  by  the  law  of  the  land.  And  by  the  Habeas  Corpus 
Act  (that  second  Magna  Charts  and  stable  bulwark  of  liberties)  it  is 
enacted  that  no  subject  of  this  realm,  who  is  an  inhabitant  of  Eng- 
land, Wales,  or  Berwick,  shall  be  sent  prisoner  into  Scotland,  Ire- 
land, Jersey,  G-uernsey,  or  places  beyond  the  sea  (where  they  cannot 
have  the  full  benefit  and  protection  of  the  common  law),  but  that 
all  such,  imprisonments  shall  be  illegal,  and  that  the  person  who 
nhall  dare  to  eommit  anoth^  eontrary  to  the  law,  shall  he  dualled  from 
iearinff  any  o£ioe,  shall  meiir  the  penally  of  a  premumre,  and  he  incapO- 
hie  ef  receiving  the  king's  pardon;  and  the  party  suffering  shall  also 
have  his  private  action  against  the  person  committing,  and  all  his 
aiders,  advisers,  and  abettors,  and  shall  recover  treble  costs,  besides 
his  damages,  which  no  jury  shall  assess  at  less  than  five  hundred 
pounds."  '■ ' 

So  far  1^  this  exemption  of  the  subject  from  esile  carried,  in 
England,  that  the  b-oyernment  has  no  power  to  force  one  of  ifs 
people  to  dischatgc  diplomatic  or  other  duties  abroad,  except  per- 
sons in  the  naval  and  militarj  service,  because  suoh  a  power  might 
be  construed  into  a  right  of  actual  transportation. 

It  must  be  conceded,  if  the  President  has  a  rigbt  to  take  any 
measure  he  may  deem  proper,  in  time  of  war,  in  order  to  subdue 
the  enemy,  it  extends  to  transportation  as  well  as  absolute  domestic 
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That  other  Govcrnraonta,  includiDg  England,  witli  two  or  three 
Continental  escoptions,  have  aholiahed  martial  law,  is  no  argument 
against  its  legal  existence  here.  We  must  go  to  our  own  records  to 
prove  it  to  he  one  of  the  institutionfi  of  our  society.  If  we  cannot 
find  its  authorization  there,  it  is  clearly  a  usurpation.  The  Presi' 
dent  says  he  is  authorized  to  enforce  ita  powers  in  time  of  war.  Ita 
origin  is,  then,  war.  It  had  heen  aholished  in  England  long  before 
the  Revolution.  It  had  of  course  heen  abolished  in  this  country  at 
the  same  time.  It  made  no  part  of  the  institutions  of  the  States  when 
thydptdthC      ttt  E        niltylw  except  strictly 

th        H    y  d        fid        1         lyt    the  preservation 

f  d      pi        w  t     ly      li     w         h  tl  t    cs.     This  prin- 

pl         11    t       d  a=    wh    h  t  J    tF      Niagara, in  the 

SttfNw'fkVH  m         d         ft         within  the  ju- 

1    t  f  tl     t     t       d  wl  I      t      tl         th         1       y  serYice.      He 

w        d    t  d  by  th  1      th      t         I    w       1    m  d  that  it  was  aa 

ff  g       hi        ly  by  mil  t    y  t    b       1       Th    court  held  that 

P    t  N  th       h      I     t  I    d  b      h    t      p    of  the  United 

St  t  s,  h  d  h  y  d  t    tl     1  tt  to  exclude  the 

J       d  f  th    St  t  —  h       h    U    t  d  St  t         uld  acciuire  ju- 

d  t  w  th  th  1  m  t  f  St  ly  by  {  t  ve  cesaion.  It 
was  d       th  th  t  F    t  N  h  Id  by  the  British 

th     t  es    t  th      1  f  th    w  d  d      d  to  the  United 

St  t  d  tl    t  th    St  t     th      f  h  d      quired  jurisdio- 

t         t    ta  1       A         t  th     pi       bl       afl        g  the  court  op- 

pdth  tdt  fStt  fjtydin  lependence, 

"rte  all  d  th      e      t  to  >h.w  how  the  authority  of  the 

United  States  was  regarded  at  the  time,  rather  than  to  illustrate 
the  powers  and  duties  of  the  Union  or  the  States  "  in  cases  of  re- 
bellion." If  the  former  can  gain  jurisdiction  within  the  territorial 
limita  of  the  latter  only  by  cession,  it  determines,  clearly  enough,  at 
least,  the  identity  of  the  States  as  a  governing  power.  Chief-Jus- 
tice Taney  says :  "  Unquestionably  a  State  may  use  its  military 
power  to  pMt  down  an  armed  insurrection  too  strong  to  be  controlled 
by  the  civil  authority."  So,  unquestionably,  a  State,  finding  its 
civil  and  military  authority  insuflieient  to  put  down  armed  insur- 
rection or  rebellion,  may  call  to  its  aid  the  military  arm  of  the 
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Union.  Such  a  call  is  its  cession  of  jurisdiction  to  fte  latter  within 
the  limits  of  the  State.  The  preservation  of  tlie  civil  authority  of 
the  State  and  the  political  authority  of  the  Union  is  the  end  to  be 
attaiued. 

How,  then,  is  it,  that  the  President  may,  under  such  cireum- 
ataneea,  take  any  measure  which  he  may  think  wil>  heat  put  down 
rebellion  ?  Is  he  clothed  with  power  not  only  to  put  down,  rebel- 
lion, but  to  suspend  the  civil  institutions  of  the  State,  which  he  was 
called  upon  to  sustain  and  uphold  ?  Does  rebellion  in  one  or  more 
States,  at  the  option  of  the  Administration,  transfoim  the  Union  into 
an  army  and  navy?  Certainly  so,  if  ho  may  declare  mattial  law 
and  exercise  its  powers ;  for  martial  !aw,  as  he  has  enforced  it,  is  a 
complete  supersedeas  of  all  civil  authority.  But  he  is  not  content 
with  martial  law.  Hume,  speaking  of  this  species  of  government, 
says: 

"  The  Star  Chamber  and  High  Commiaaion  and  court  martial, 
though  arbitrary  jurisdictions,  yet  had  some  pretence  of  trial,  at 
least  of  a  scnten.cc  ;  but  there  was  a  grievous  punishment  very  fa- 
miliarly inflicted  in  that  age  (Elizabeth),  without  any  other  than 
the  warrant  of  a  secretary  ob  fcTATB  or  of  the  privy  council,  and 
that  was  imprisonment  in  any  jail,  and  during  any  time,  that  the 
ministers  should  think  proper.  In  suspicious  times  all  the  jailt  wtrc 
full  of  prisoners  of  state,  and  these  unhappy  victims  of  public  jealousy 
were  sometimes  thrown  into  dungeons  and  loaded  with  irons,  ind 
treated  in  the  most  cruel  manner,  without  being  able  ti  ol"tim  iny 
remedy  from  law.  This  practice  was  an  indirect  way  of  inflictmg 
torture." 

This  step,  beyond  the  jurisdiction  and  forms  of  martial  law,  has 
been  taken,  by  the  esisting  Administration,  even  so  accurately  as 
to  make  the  historian's  description  of  the  practice  of  the  English 
queen's  government  an  exact  account  of  the  present  Government  of 
the  United  States.  This  little  picture  would  be  incomplete  without 
another  extract  from  the  same  learned  author,  touching  the  offices 
of  one  or  two  other  institutions  of  Elizabeth's  administration,     Ho 

"  One  of  the  most  ancient  and  most  established  instruments  of 
power  was  the  Star  Cliambei-,  which  possessed  an  unlimited  and 
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discretionary  authority  of  fiuing,  imprisoning,  and  inflieting  corporal 
punisliment,  and  whose  jurisdiction  extended  to  all  sorts  of  offences, 
contempts,  and  disorders,  that  lay  not  within  the  reach  of  the  com- 
mon law. 

"  There  needed  but  this  one  court  in  any  governnkent,  to  put  an 
end  to  all  regular,  legal,  and  exact  plans  of  lihertj.  For  who  durst 
set  hiiasdf  in  opposition  to  the  crown  aud  ministry,  or  aspire  to 
the  character  of  being  a  putron  of  freedom,  while  exposed  to  so 
arbitrary  a  jurisdiction  ?  I  much  question  whethur  any  of  the 
absolute  monarchies  in  Europe  contain,  at  present,  so  illegal  and 
despotic  a  tribunal.  .  .  .  But  martial  law  went  beyond 
even  these  two  courts,  in  a  prompt  and  arbitrary  and  violent  method 
of  Icei  ion  'U  henever  th  re  was  any  insurrection  or  public  dis- 
order the  crown  emplojtd  mart  ill  law  and  U  was  dun  q  that  time 
exercihod  not  oolj  oier  the  soldic  s  but  oier  awhole  people  Vny 
one  might  be  punished  as  a  rebel  or  at  an  aider  and  abettor  of 
rcbell  01  whom  the  proiost  martial  or  the  lieutenant  of  a  i,OQnty 
or  their  deputies  pleiaed  to  hu^pcot 

It  must  be  lemLfflbered  that  these  things  occurred  in  England 
before  mwtial  law  hal  bt^n  a>ohshed  through  the  I  etit  ou  of 
Eight  wl  ich  dei,hires  that  no  man  shall  be  i  rej  idg  d  of  lifi,  or 
limb  aj,ainst  the  foims  of  the  G  eit  Chartt-r  that  no  man 

ought  to  be  adjud^td  to  death  but  by  the  laws  establisl  i-d  by  this 
realn  e  ther  by  the  custom  of  the  realm  or  by  act  f  Pari  a 
ment  and  that  th  (.cnimiss  ons  for  proceeding  by  makiial  liw 
should  be  reiolicd  and  annulled  iLSt  by  color  of  them  any  of  his 
majestj  a  subjects  be  lestroyelor  put  Ui  deilh  coiitn.rj  to  th  laws 
and  iian(,h  se  )t  the  land  and  lon^  bef  re  the  fecblt  coIomi-B  of 
this  country  had  b  c  me  oljects  of  serious  [ol  tical  interest  So 
that  so  far  as  the  American  pe  pie  are  concerned  they  are  inithted 
to  ^Ir  I  in  coin  a  Ctbmi-t  tor  then  first  prictital  lessons  in  Van 
spei-ies  f  arbitrary  gov  emme  it  M  litarj  law  as  it  is  unde  stood 
and  enforce  i  in  lii^lmd  would  answer  none  of  the  ends  sought  to 
be  awo  oplished  because  that  would  leiio  the  j  idiciary  perfectly 
free  tj  exercise  absolute  control  over  every  pretended  offence  com 
mittLd  outs  de  of  the  military  ser*  icl  There  is  no  possible  way 
open  to  thi,  latter  uudtr  the  Br  tish  system  by  which   in  any  eon 
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tingencyj  the  military  can  aci^ire  juriadietion  over  civil  offeneea. 
It  is  this  feature  of  the  system,  which  more  than  anything  else 
marks  the  transition  from  feudal  or  arbitrary  rule  to  the  present 
government  of  laws.  The  Star  Chamber,  High  Commission,  and 
court  martial  are  fair  espres^ions  of  the  old  law  of  England — the 
old  covenant  which  has  been  superseded  by  the  Christian  politics 
of  the  present  day. 

But  it  is  maintained,  with  some  plau«ibi!ity,  that  it  may  not 
always  best  subserve  the  intureat  of  the  state,  faithfully  to  execute 
its  laws ;  that  this  species  of  political  heresy  may  be  extended  to 
the  enforcement  of  arbitrary  orders,  even  in  direct  opposition  or 
contravention  of  its  organic  laws.  Without  admitting  the  propriety 
or  justice  of  this  terrible  doctrine,  ita  enforcement  surely  should 
be  limited,  if  it  is  ever  recognized,  in  such  manner  os  never,  in  the 
slighted  degree,  to  impair  the  integrity  of  the  political  system.  Those 
who  claim  it  as  necessary,  in  order  to  preserve  the  life  of  the  state, 
assert  of  course,  that  its  institutions  are  defective — that  they  are 
deficient,  at  the  very  time  when  they  ought  to  be  sufficient.  lu  the 
case  of  the  United  States,  in  the  present  rebellion,  the  Administra- 
tion have  assumed  not  only  extra- constitutional  powera,  but  have 
set  aside  every  constitutional  guarantee  of  the  liberty  of  tlio  people. 
If  they  were  authorized  by  overwiielming  circumstances  to  take 
measures  of  an  arbitrary  nature,  they  must  be  limited  to  the  first 
meeting  of  Congress,  and,  then,  in  no  case,  so  as  to  impair  the  rights 
of  a  single  citizen  of  the  republic.  The  Government  could  be 
preserved  only  by  protecting  the  rights  of  every  man  in  the  coun- 
try. That  was  its  only  great  office.  Their  preservation  was  the  only 
end  in  vi  w      W  q 

friend.     I    w  g 

fleet  that  WW  mp  b 


power  th 
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Battles  lost,  in  the  present  fearful  struggle,  have  not  been  oar 
greatest  misfortunes.  When  we  surrendered  an  independent  judici- 
ary, and  admitted  the  governing  power  of  circumstances  over  the 
most  TCnerable  and  freest  system  of  laws  in  existence,  we  did  more 
to  degrade  the  people  of  the  United  States  before  the  world,  than 
could  have  hepn  done  by  the  loss  of  a  thousand  battles.  We  under- 
took to  trade  off  the  fame  and  Buocess  of  a  great  nation  for  the 
transient  and  criminal  honors  of  martial  glory.  We  preferred  the 
Norman  law  of  conijuest  and  its  feudal  government,  to  the  Saxon 
law  of  liberty,  ec[«ality,  and  justice.  We  would  have  the  dominion 
of  the  sword,  with  all  its  blood  and  waste.  It  was  our  right.  The 
majority  of  the  people  said  so.  Majority  is  power.  We  had  the 
power.  Minorities  must  come  to  us  for  terms  of  reconciliation  and 
peace.  There  is  no  magnanimity  in  politics — certainly  none  in  war  I 
It  is  a  trial  of  strength,  not  an  issue  of  fact.  We  are  not  debaters, 
but  fighters.  We  have  no  civil  institutions  to  save,  bat  an  enemy 
to  punish ! 

We  have  referred  to  the  conduct  of  the  present  Administration, 
we  repeat  again,  with  no  intention  of  discussing  its  measures,  but 
solely  for  the  purpose  of  illustrating  the  prinotplea  of  free  govern- 
ment. There  is  not  a  question  but  that  the  Slate  and  Federal  sys- 
tems were  as  perfect  as  it  is  possible  for  human  intellect  and  patri- 
otism to  make.  If  we  have  failed  to  maintain  them,  it  is  our  fault, 
not  theirs.  In  the  judgment  of  many,  the  Union  of  the  States  was 
in  great  danger  of  failure  thrcugh  its  elcctne  corrupticns 
Public  demoralization  was  almost  uuivtrsal  The  confidence  of 
the  people  in  the  integrity  ot  their  agent*  ■^^a^  gieatl^  mpaired 
These  evils,  we  believe,  have  led  to  the  preaent  nntortui  ate  war 
between  the  States  of  the  North  and  the  b  luth  It  is  a  war 
against  free  government,  if  njt  the  Union  by  both  belh^erents 
War  between  the  States  is  disunion  It  is  much  to  he  doubted  if 
the  separation  could  have  been  cfl(,cti,d  by  any  other  pi-ooi,ss ,  aa 
it  is  certain  that  reconolliatiin  s  impossible  through  its  igency 
There  must  be  reconciliation,  or  there  can  be  ii  un  jn  Success 
ful  war.  even  to  subjugation,  is  sepinti  n  with  a  terrible  vengeauie 
It  mill  not  only  destroy  the  jrineijlt  of  union  but  the  power  of 
maintaining  free  government  ii  the  \ict  run*'  btites 
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What  we  want,  iu  any  event,  is  free  goverDment  With  that, 
we  cannot  fail.  It  is  that  we  have  liad.  It  gave  us  greater 
prosperity,  more  happincaa  and  less  misery,  than  any  other  people 
ever  had  enjoyed.  It  wa-*,  too,  the  freest  system  ;  assured  a  nearer 
approach  to  equality,  a  more  general  distribution  of  labor  and 
capital ;  it  had  more  inherent  elements  of  strength,  political  and 
geographical,  more  positive  power  fur  good,  and  a  higher  and  nobler 
mission,  than  any  other.  It  recogtiizcd  what  wo  call  the  institution 
of  slavery — an  apparent  ineongrnity,  we  admit,  of  which  we  shall 
speak  in  another  place ;  but  it  was  so  constituted,  that  no  citizen 
or  State  or  party  could  have  an  anti-slavery  mission,  for  the  simple 
reason,  that  no  citizen  or  State  or  party  could  right  fully  alter  or 
modify  one  single  law  of  another  State,  or  one  single  provision  of 
the  compact  of  Union.  It  was  understood  that  a  violation  of  this 
principle  would  cause  a  sort  of  leak  in  the  vessel  of  state,  capable 
of  wasting  all  that  was  valuable  within.  This  is  no  new  idea,  on 
the  subject  of  legal  govennncnt ;  but  it  is  peculiarly  applicable  to 
our  compound  system,  because  the  Union  is  a  government,  not  of 
persons,  but  of  States. 

It  is  this  feature  of  the  system  which  makes  it  necessary  to 
reeo^mize  two  legal  parties — the  people  of  the  States,  on  tho  one 
hand,  and  federal  representatives  or  agents,  on  the  other — both  being 
amenable  to  the  law.  It  would  indeed  be  a  strange  anomaly  in  a 
free  government,  if  the  people  should  be  held  to  account,  and  not 
the  agent  or  representative.  Tho  scheme  was  based  on  the 
idea  that  both  might  offend,  and  that  both  should  be  held 
responsible  to  the  law.  It  is  too  common  for  the  former  to 
regard  themselves  as  bound  to  submit  to  the  dictation  of  the 
latter — to  confound  power  with  right— to  admit,  in  all  eases,  the 
duty  of  obedience  to  whatever  is  exacted,  on  the  part  of  political 
representatives.  This  is  not  only  a  great  practical  error,  but  one 
which,  if  carried  out,  can  hardly  fail  to  overthrow  the  best  popular 
government  which  it  is  in  the  power  of  wisdom  and  patriotism  to 
establish. 

It  destroys,  at  once,  the  equilibrium  of  the  system,  by  taking 
away  its  representative  character,  and  removing  from  it  the  prin- 
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Impeachmeut,  it  must  be  rememberod,  is  not  the  only  process 
of  puiiisliment  for  official  delinqueats.  That  process  i^  ooe  pre- 
scribed in  certain  cases  in  order  to  establish  the  right  of  their 
removal  from  place.  Violatiotis  of  the  rights  of  persons  carry 
with  them  direct  responsibility  to  injured  parties.  These  parties 
may  resort  to  the  tribunals  of  justice.  When  the  latter  are 
stricken  dowu,  their  remedy  is  gone,  ami,  with  it,  all  aocouu lability 
and  legal  responsibility  of  official  trespassers  upon  tlie  rights  of  the 
people.  The  ovcrtbrow  of  the  judiciary  is  always  the  first  step  of 
those  who  aspire  to  supreme  coutrol. 


NOTES. 

1.  The  responsdbilitj  of  bU  federal  agents  to  injured  pttriiesisafiirmedin  tbe 
folfoniag  decision  of  the  Supreme  Court ;  "  These  orders  given  by  the  Executive 
ander  the  construction  of  the  net  of  Cougress  niadebj  the  department  to  which 
its  execution  was  assigned,  enjoin  the  seizure  of  American  ressela  stuUng  from 
a  French  port.  Is  the  officer  who  obejs  them  liable  for  dRmagea  fnstained  by 
this  misconstruction  of  the  act,  oc  will  his  orders  ercuse  him  f  If  his  instruc- 
tions offbrdhim  no  protection,  then  the  laws  are  I^ally  awarded  against  him  ;  if 
they  escuse  an  act  not  otherwise  exeuiable,  it  would  then  be  necessary  to  in- 
quire whether  this  is  a  casein  which  the  proijable  cause  which  existed  Ui  induce  a 
suspicion  that  the  vessel  was  American  would  excuse  the  captor  from  damages 
when  the  ve:^sel  appeared,  <n  fact,  to  be  neutral. 

"  I  confess,  the  first  bias  of  my  mind  was  very  strong  in  favor  of  the  opinion 
that  though  the  instructions  of  the  Biecutive  could  not  give  a  right,  they  might 
jet  excuse  from  damages.  I  was  much  inclmed  to  think  tliat  a  distinction  ought 
to  be  taken  between  acts  of  civil  and  those  of  military  officers ;  and  between 
proceedings  within  the  body  of  the  country  and  those  on  the  high  aeas.  That 
implicit  obedience  which  miUtary  men  usually  pay  to  the  orders  of  tbeic  supe- 
riors, which,  mdeed,  is  indispensably  necessary  to  every  military  system,  ap- 
peared Co  me  strongly  to  hnply  the  principle  that  those  orders,  if  not  to  perform 
a  prohiliited  act,  ought  to  justify  the  person  whose  general  duty  it  is  to  obey 
them,  and  who  is  placed  by  the  laws  of  his  country  in  a  situation  which  in  gen- 
eral requires  tliat  he  should  obey  them.  I  was  strongly  inclined  to  think  that 
where,  in  consequence  of  orders  from  the  legitimate  authority,  &  vessel  is  seized 
with  pure  intention,  the  claim  of  the  injured  party  for  damages  would  be  against 
the  Government  from  which  the  orders  proceeded,  and  would  bo  a  proper  subject 
for  negotiation.     But  I  have  been  convinced  that  I  was  niistakeii,  and  I  have 
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receded  from  this  Erst  opinion.  I  acqnieaee  in  that  of  mj  brethren,  n-hioh  is, 
that  the  iustractiOD  cannot  change  the  nuture  of  the  trausactioil,  or  legalize  rd 
act  which,  without  those  instruclJOns,  would  have  been  a  plain  trespass." 

2.  Chief- Juetice  Marshall  defines  with  wonderful  accuracy  the  character  of 
the  goTernment  and  the  great  offices  of  the  judiciarj  in  the  following  lucid  ex- 
position : 

"This,  then,  is  a,  plain  case  for  a  mandamus,  either  U>  deliver  the  commis- 
sion, or  a  copy  of  it  from  the  record ;  and  it  only  remains  to  be  inquired, 

"Whether  It  can  issue  from  this  court.  The  act  to  establish  the  Judicial 
courts  of  the  United  States  authorizes  the  Supreme  Court  'to  issue  writs  of 
mandamus,  in  cases  warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed,  or  persons  holding  office,  under  the  authority  of  the  United  States. ' 

"  The  Secretary  of  State,  being  a  person  holding  an  office  under  the  au- 
thoiity  of  the  United  States,  is  precisely  within  the  letter  of  the  deaoriplion,  and 
if  tliis  court  is  not  authori^d  to  issue  a  writ  of  mandamus  to  such  an  officer,  it 
must  be  because  the  law  is  unconstitutional,  and  therefore  absolutely  incapable 
of  conferring  the  authority  and  assigning  the  duties  which  its  words  pniport  to 
confer  and  assign. 

"  The  Constitution  Tests  the  whole  judicial  power  of  the  United  States  in 
one  Supreme  Court,  and  such  inferior  courts  as  Congress  shall,  from  tunc  to 
time,  otdain  and  establish.  This  power  is  expressly  extended  to  all  cases  aris- 
ii^  under  the  laws  of  the  United  States ;  and,  consequently,  in  some  form,  may 
be  eiercised  over  the  present  case  ;  because  the  right  claimed  is  given  by  a  law 
of  the  United  States. 

"  In  the  distribution  of  this  power  it  is  declared  that  '  (he  Snpremo  Court 
sbail  bate  original  jurisdiction  in  ail  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall  tie  a  party.  In  all  other 
cases  the  Supreme  Court  shall  have  appellate  jurisdiction.' 

"  It  has  been  insisted,  at  the  bar,  that,  as  the  original  grant  of  jurisdiction 
to  the  supreme  and  inferior  courts  is  general,  and  the  clause  asaigninR  original 
jurisdiction  to  the  Supreme  Court  contains  no  negative  or  restrictive  words ;  the 
power  remains  \a  the  legislature  to  assign  original  jurisdiction  ia  that  court  hi 
other  cases  than  those  specified  in  the  article  which  has  been  recited  \  provided 
those  cases  belong  to  the  judicial  power  of  the  United  States. 

"  If  it  had  been  intended  to  leave  it  in  the  discretion  of  the  le^lature  to  ap- 
portion the  judicial  power  between  the  supreme  and  inferior  coarts  according  to 
the  will  of  that  body,  it  would  certainly  have  been  useless  to  have  defined  the 
judicial  power,  and  the  tribunals  in  which  it  should  be  rested.  The  subsequent 
part  of  the  section  is  mere  surplusage,  is  entirely  without  meaning,  if  such  is  to 
be  the  construction.  If  Congress  remains  at  liberty  to  give  this  court  appellate 
jurisdiction,  where  the  Constitution  has  declared  their  jurisdiction  shall  be  orip- 
nal  I  and  original  juiisdiclion  where  the  Constitution  has  declared  if  .'■liiill  be 
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appellate ;   tlie  distribution  of  jurisdiction,  made  in  the  Constitution,  ig  form 
without  Bubstance. 

"Affirmative  words  are  often,  in  their  operation,  nega-tive  of  otber  objects 
than  tboae  affirmed;  and  in  thia  case  a  negative  or  exclusive  setiac  muBt  be 
given  to  them,  or  they  have  no  operation  at  alL 

"It  cannot  be  presumed  that  any  clause  in  the  Constitution  is  intended  to 
be  without  effect ;  and,  therefore,  euch  a  construction  is  inadmissible,  uulesa  the 
words  require  it. 

"If  the  flohcitnde  of  the  convention,  respecting  our  peace  with  foreign 
powers,  induced  a  provision  that  the  Supreme  Court  should  take  original  juris- 
diction in  cases  which  might  be  supposed  to  aifect  them ;  jet  the  clause  would 
have  proceeded  no  farther  than  to  provide  foreuch  cases,  if  uo  farther  restric- 
tion on  the  powers  of  Congress  had  been  intended.  That  they  should  have  ap- 
pelhile  jurisdiction  uk  all  other  oases,  with  such  esceptiona  as  Congress  might 
make,  is  no  restrictjon,  unless  the  words  be  deemed  eiclusive  of  original 
jurisdicdoQ, 

"  When  an  instrument  organizing  fiindanientallj  a  judicial  sjstem,  divides  it 
into  one  supreme  and  so  man;  inferior  courts  as  tlie  legislature  ma;  ordain  and 
establish ;  then  enumerates  its  powers,  and  proceeds  so  far  to  distribute  them  as 
to  define  the  jurisdiction  of  the  Supreme  Court  b;  declaring  the  cases  in  which 
it  shall  take  original  jurisdiction,  and  that  in  others  it  shall  lake  appellate  juris- 
diction ;  the  plain  impoct  of  the  words  seems  to  be,  that  in  one  class  of  cases  its 
jurisdiction  is  original,  and  not  appellate ;  in  the  other  it  is  appellate,  and  not 
original.  If  any  other  conslroction  would  render  the  clause  inoperative,  that  is 
an  additional  reason  for  rejecting  such  ot^  construction,  and  for  adhering  to 
their  obTioua  meaning. 

"  To  enable  this  court  then  to  issue  a  mandamus,  it  must  be  shown  to  be  an 
eiercise  of  appellate  jurisdicUon,  or  to  be  necessary  to  enable  them  to  eierdse 
appellate  jurisdiction. 

"  It  has  been  stated,  at  the  bar,  that  the  appellate  jurisdictiou  ma;  be  exer- 
cised ina  variety  of  forms,  and  that  if  it  be  the  will  of  the  legislature  that  a  man- 
damua  should  be  used  for  that  purpose,  that  will  must  be  obeyed.  Thia  is  true, 
yet  the  jurisdiction  must  be  appellate,  not  original. 

"  It  is  the  essential  criterion  of  appellate  jurisdiction  that  it  revives  and  cor- 
rectB  the  proceedings  in  a  cause  already  inatitated,  and  does  not  create  that 
cause.  Although,  therefore,  a  mandamus  may  be  directed  to  courts,  ;et  to  issue 
such  a  writ  to  an  officer  for  the  delivery  of  a  paper  is  in  effect  the  same  as  to 
sustain  an  original  ac^on  for  that  paper,  and,  therefore,  seems  not  to  belong  to 
appellate,  but  to  original  jurisdiction.  Neither  is  it  necessary  in  such  a  case  as 
this  to  enable  the  court  to  eiercise  its  appellat*  jurisdiction. 

"  The  authority,  therefore,  given  to  the  Supreme  Court,  by  the  act  establish- 
ing the  judicial  courts  of  the  United  States,  to  issue  writs  of  mandamus  to  pub- 
lie  officers,  appears  not  tjj  be  warranted  by  the  Constitution ;  and  it  becomes 
neoesaar;  to  inquire  whether  a  jurisdiction  so  conferred  can  be  eiercised. 
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"  The  question  whether  an  act,  repugiiant  to  the  Constitution,  can  beoome  the 
law  of  the  hind,  is  n  qui-Etion  deeply  iuturesting  to  the  United  States  ;  but,  hap- 
pily, not  of  an  intiicacj  proportioned  to  ita  interest.  It  aeerns  only  necessary 
to  recognize  certain  principles,  supposed  to  have  been  long  and  well  eatablishetl, 
to  dedde  it. 

"  That  the  people  have  an  original  right  to  establish  for  their  future  gOTem- 
ment  such  pnndples  as,  ia  their  opinion,  shall  most  conduce  to  tbeir  own  hap- 
piness, is  the  basis  on  which  the  whota  American  fabric  bua  been  erected.  The 
exercise  of  this  original  right  is  a  rery  great  eMCtioa ;  nor  can  it,  nor  ought  it 
to  be  frequently  repeated.  The  principles,  therefore,  so  establiabed,  are  deemed 
fundamental.  And  as  the  authority  from  which  ibej  proceeded  is  supreme, 
and  can  tteldum  act,  they  are  designed  to  be  permanent, 

"  The  original  and  supreme  will  organizes  the  GoTcrnment,  and  assigns  to 
different  departments  their  respective  powers.  It  may  be  either  stopped  here, 
or  est!iJ>lish  certain  iimits  not  to  be  transcended  by  those  departments. 

"  The  GoTernment  of  the  United  States  is  of  the  latter  description.  The 
powers  of  the  legislature  are  defined  and  limited ;  and  that  those  limits  may  not 
he  mistaken  or  forgotten,  the  Constitution  is  written.  To  what  purpose  are 
powers  limited,  and  to  what  purpose  is  that  limitation  committed  to  writing,  if 
these  limits  may  at  any  time  be  passed  by  those  intended  to  be  restrained  ?  The 
distinction  between  a  gOfernment  with  limited  and  unlhnited  powers  is  abolished 
if  those  limits  do  aot  confine  the  persons  on  whom  they  are  imposed,  and  if  acl^ 
prohibited  and  acts  allowed  are  of  equal  obligation.  It  is  a  proposition  too 
plain  to  be  contested,  that  the  Constitution  controls  any  legislative  act  repug- 
nant to  it ;  or,  the  le^lature  may  alter  the  Constitution  by  an  ordiimry  act 

"Between  these  alternatives  there  is  no  middle  ground.  The  Constitution  is 
either  a  superior,  paramount  law,  unchai^eable  by  ordinary  means,  or  It  is  on  a 
level  with  ordinary  legislative  acts,  and,  like  other  acta,  is  alterable  when  the 
le^slature  shall  please  to  alter  it 

"  If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act  contrary  to 
the  Constitution  is  not  law ;  if  the  latter  part  be  true,  then  nritten  constitutions 
are  absurd  attempts,  on  the  part  of  the  people,  to  limit  a  power  in  its  own 
nature  illimitable. 

"  Certidnly  all  those  who  have  framed  written  constitutions  contemplate  them 
as  forming  the  fntidamentai  and  paramount  1 
the  theory  of  every  such  government  must  bi 
pngnant  to  the  Ckmstitution  is  void. 

"  This  theory  is  essentially  attached  to  awr 
ly  to  be  con^dered,  by  this  court,  as  one  of 
society.  It  is  not  therefore  to  be  lost  sight 
this  subject. 

"  If  an  act  of  the  l^slature  repugnant  to  the  Constitati 
notwithstanding  its  invalidity,  bind  the  courts,  and  oblige  thei 
Or,  in  oilier  words,  though  it  be  not  law,  does  it  constitute  a  i 
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if  it  naa  a  law?  Tbia  would  be  to  OTerthroff  in  fact  what  wiia  established  m 
Ihoorj,  and  would  seem,  at  first  view,  an  absurdity  too  gross  to  be  insisted  on. 
It  shall,  VioHHver,  receive  a  more  attentive  eonaideratioii. 

"  It  Is  emphatically  the  province  and  duly  of  the  judicial  department  to  say 
what  the  law  is.  Those  who  applj  the  rule  to  particular  eases,  must  of  neces- 
sity expound  nud  interpret  that  niie.  If  two  laws  oonflict  with  each  other,  the 
courts  must  decide  on  the  operation  of  each. 

"  So  if  a  law  be  in  opposition  to  the  Constitution,  if  both  the  law  and  the  Con- 
stitution apply  Ut  a  particular  case,  so  that  the  court  mast  ^ther  decide  that  case 
conformably  to  the  law,  disregarding  the  Constitution,  or  conformably  to  the 
Conatitutioo,  disregarding  the  law,  the  court  must  determine  which  of  these 
conflicting  rules  governs  tho  case.    This  is  of  tho  very  essence  of  judicial  duty. 

"If  then  the  courts  are  l«  regarii  the  Constitution, — and  the  Constitution  is 
Buperior  to  any  ordinary  act  of  the  l^islature, — the  Constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which  they  both  apply.  Those  then  who 
controvert  the  principle  that  the  Constitution  is  to  be  considered  in  court  as  a 
paramount  law,  are  reduced  to  the  neces^ty  of  miunlaining  that  courts  must  close 
their  eyes  on  the  Constitution,  and  see  only  the  law. 

"  This  doctrine  would  subvert  the  very  foundation  of  all  written  conatitutions. 
It  would  declare  that  an  act  which,  according  to  the  principles  and  theory  of  our 
government,  is  entirely  void,  is  yet,  in  practice,  completely  obligatory.  It  would 
declare  that  if  tho  legislature  shall  do  what  is  espressly  forbidden,  such  act,  nolr 
withstanding  the  express  prohibition,  ig  in  reality  eflfectual.  It  would  be  ^vlng 
to  the  legislating  a  practical  and  real  omnipotence,  with  the  same  breath  which 
professes  to  restrict  their  powers  within  narrow  limits.  It  is  prescribing  limits, 
and  declaring  that  those  hunts  may  be  passed  at  pleasure 

"That  it  thus  reduces  to  nothing  h hat  we  have  deemed  the  greatest  improve- 
ment on  political  institutions— t  wiitteu  oonstitutioa— would  of  itself  he  suf. 
ficienj,  in  America,  where  written  constitutions  have  been  viewed  with  so  much 
reverence,  for  rqjeeting  the  constrottion  But  the  peculiar  eipressiona  of  the 
Constitution  of  the  United  States  furnish  additional  arguments  in  favor  of  its  re- 
jection. 

"  The  judicial  power  of  the  United  Stat«a  is  eilended  to  all  eases  aiising  under 
the  Constitution. 

"  Could  it  be  the  intention  of  those  who  gave  this  power  to  say  that,  in  using 
it,  tho  Constitution  should  not  bo  looked  into?  That  a  case  arising  under  the 
Constitution  should  be  decided  without  examining  the  instrument  under  which 

"  This  is  too  extravagant  to  iie  maintiunBd.  In  some  eases  then  the  Constitu- 
tion must  be  looked  luW  by  the  judges.  And  if  they  can  open  it  at  all,  what 
part  of  it  aro  they  forbidden  to  read  or  to  obey  ? 

"There  are  many  other  parts  of  the  Constitution  which  serve  to  illustrate  this 

"It  isdeclfircd  that 'no  tax  or  duty  shall  be  laid  on  articles  exported  fram 
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any  State.'  Suppose  a  dutj  on  the  export  of  cotton,  of  tobacco,  or  of  Hour,  and 
a  suit  instituted  to  recover  it;  ought  judgment  to  be  rendered  in  such  s.  case? 
OHght  the  judges  In  close  their  eves  on  the  Conatitutlon  and  only  see  the  law! 

"  The  Constitution  declares  that '  no  bill  of  attainder  or  ex  post  facto  law  shall 
be  passed.' 

"  If,  however,  such  a  bill  should  be  passed,  and  a  person  should  be  prosecuted 
under  it,  must  the  court  condemn  to  death  those  viclims  whom  the  Constitution 
endeavorfl  to  preserve? 

"  '  No  person,'  saya  the  Constitution,  '  shall  be  convicted  of  treason  unless 
on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confesMOn  in  open 

"Here  the  languaga  of  the  Constitution  is  addressed  especially  to  the  courts. 
It  prescribes,  directly  for  them,  u  rule  of  evidence  not  to  be  departed  from.  If 
the  l^islature  should  change  that  rule,  and  dceLirc  one  witness,  or  a  confession 
D»(  of  court  soffident  for  conidction,  must  the  constitutional  principle  yield  to 
the  legislative  act  f 

"  From  these,  aud  many  other  selections  which  might  be  made,  it  is  apparent 
that  the  framera  of  the  Constitution  contemplated  that  instrument  as  a  rule  for 
the  government  of  couiia  as  well  as  the  legislature. 

"  Why  otherwise  does  it  direct  the  judges  to  take  au  oath  to  suppoit;  it  P  This 
oath  certainly  applies,  in  an  especial  manner,  to  their  conduct  in  their  official 
character.  How  immoral  to  impose  it  on  them  if  they  were  to  be  used  as  the 
instruments,  and  the  knowing  instrumenis,  for  violating  what  they  swear  to  sup- 

"  The  oath  of  office  too,  imposed  by  the  legislature,  is  completely  demonstra- 
tive of  the  legislative  opinion  on  Uus  subject.  It  is  in  these  words:  "Ido 
solemnly  swear  that  t  will  administer  justice  without  respect  to  persons,  and  will 
do  equal  right  to  the  poor  and  to  the  rich ;  and  that  I  will  faithfully  and  impar- 
tially discharge  all  (he  duties  incumbent  on  nie  as ,  according  to  the 

best  of  mj  abilities  and  understanding,  agreeably  to  Ihe  OonaRUdion  and  laws  of 
the  United  States.' 

"  Why  does  a  judge  swear  to  discharge  his  duties  agi'eeably  to  the  Constitution 
of  the  United  Stales,  if  that  Constitution  forms  no  rule  for  his  government — if  it 
is  closed  upon  him,  and  cnnnot  be  inspected  by  him? 

"  If  saoh  be  the  real  stale  of  things,  it  is  worse  than  solemn  mockery.  To  pre- 
scribe, or  to  take  this  oath,  becomes  ertually  a  crime. 

"It  is  also  not  entirely  unworthj'  of  observation,  that  in  declaring  what  shall 
be  the  mipreww  law  of  the  land,  the  ConsiSirfion  itself  is  first  racntiuncd ;  and  not 
the  laws  of  the  United  States  generally,  but  those  only  which  shall  be  made  in 
piirmance  of  the  Constitution,  have  that  rank. 

"  Thus  the  particular  phraseology  of  the  Constitution  of  the  United  States  con- 
firms and  strengthens  the  principle  supposed  to  be  essential  to  all  written  consti- 
tutions— that  a  law  repugnant  to  the  Constitution  is  void,  and  that  courts,  as  well 
BS  other  departments,  are  bound  by  tliat  instrument." 
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8,  Speaking  of  the  aOack  upon  secuTJiy  in  France  under  the  monarclij,  Ben- 
tharo  says,  under  the  head  of  General  Confiscatioia :  "I  refer  to  this  head  those 
veiatioDS  eseroiaed  upon  a  sect,  upon  a  party,  upon  it  ulaas  of  men,  under  the 
vague  preteoce  of  some  politienl  offence,  in  such  manner  that  the  impoailion  of 
the  confiscation  is  pretended  to  be  employed  as  a  punishment,  when  in  truth  tlie 
crime  is  only  a  prctenee  for  the  imposition  of  the  confiscation.  History  presents 
many  examples  of  such  robberies.  The  Jews  have  oiieu  been  the  object  of  them  ; 
they  wore  too  rich  not  to  be  always  culpable.  The  financiers,  the  fanners  of  the 
revenue,  for  tho  same  reason,  were  subjected  to  what  were  called  tuTninf/  cham- 
bers. When  the  sueoesBiOQ  to  the  throne  was  unsettled,  everybody,  at  the  death 
of  the  sovereign,  mi^t  become  culpable,  and  the  spoils  of  the  vanquished  formed 
a  treasury  of  reward  in  the  hands  of  the  successor.  In  a  republic  torn  by  fac- 
tions, one  half  of  the  nation  became  rebels  in  the  eyes  of  the  other  ho]f.  When 
the  system  of  confiscations  was  admitted,  the  parties,  as  waa  the  cage  at  Rome, 
alternately  devoured  each  other. 

"The  crimes  of  the  powerful,  and  especially  the  crimes  of  the  popular  party 
in  demoovades.  Lave  always  found  apologists.  '  Tho  greater  part  of  ihese  large 
fortunes,'  it  has  been  sdd,  'have  been  founded  in  injusHce,  and  that  was  only 
restored  to  the  public  which  had  been  stolen  from  the  public.'  To  reason  in  this 
manner  is  to  open  an  unlimited  career  to  tyranny ;  it  is  to  allow  it  to  presume  the 
crime,  instead  of  proving  it.  Ought  so  grave  a  punishment  as  confiscadou  to  ho 
inflicted  by  wholesale,  without  examination,  without  detail,  without  pi'oof  p  A 
procedure  which  would  be  deemed  atrocioos  if  it  were  employed  ag^nst  a  single 
person ;  does  it  become  lawflil  when  employed  agiunet  an  entire  cloas  of  citizens  ? 
Can  the  evil  which  is  done  be  disregarded  because  there  is  a  multitude  of  sui^ 
ferera  whose  cries  are  confounded  together  in  their  common  shipwreck?" 

*.  Comraen^ng  upon  the  fallacies  in  the  Declaration  of  Rights  by  the  French 
National  Assembly  in  1191,  Jeremy  Beotham  remarks  on  its  declaration  that 
"  Al!  men  are  bom  and  remain  free,  and  equal  in  retped  of  righia  :  " 

"All  men  are  bom  free  f  AU  men  remain  free?  No,  not  a  angle  man ; 
not  a  single  man  that  ever  was,  or  is,  or  will  be.  All  men,  on  the  contrary,  are 
bom  in  sabjeclion,  and  the  most  absolutesubjection— thesulgectionof  a  holpl^a 
child  to  the  parenta  on  whom  he  depends  every  moment  for  his  eiiatcnoe.  In 
this  subjection  every  man  is  bom — in  this  subjection  he  continues  for  years — for 
a  great  number  of  years — and  the  existence  of  the  individual  and  of  the  species 
depends  upon  his  so  doing. 

"  What  is  the  state  of  things  to  which  the  supposed  esistence  of  these  sup- 
posed rights  is  meant  to  bear  reference  ?— a  state  of  things  prior  to  the  esis- 
tence of  government,  or  a  state  of  things  subsequent  to  the  existence  of 
government?  If  to  a  state  prior  to  the  existeuce  of  government,  what  would 
tJie  esistence  of  such  rights  as  these  bo  to  the  purpose,  even  if  it  were  true, 
in  any  country  where  there  is  such  a  thing  as  government?  If  to  a  slate 
of  tilings  Eubaeiiuent  to  the  formation  of  government — if  in  a  country  wliore 
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there  19  a  government,  in  what  single  inslance — in  the  instance  of  what  single 
goTemnient  is  it  true  ?  Setting  aside  the  case  of  parent  and  child,  let  any  man 
name  that  suigle  government  under  nhich  any  such  eqaaUtj  is  recognized. 

"All  t/HH  bom  free')  Absuvd  and  miserable  nonsense!  When  the  great 
complaint — a  complaint  maiie  perhaps  bj  the  very  same  people  at  the  same 
time,  is — that  ao  many  men  are  bom  slaves.  Oh!  but  when  we  aeknowledge 
them  to  be  bom  slaves,  we  refer  to  the  laws  in  being,  which  laws  being  void, 
as  being  contrary  to  those  laws  of  nature  which  are  the  efficient  causes  of  those 
rights  of  man  that  we  are  declaring,  the  men  in  question  are  free  in  one  sense, 
though  slaves  in  another — slaves  and  free  at  the  same  time — free  in  teepeot  of 
the  laws  of  nature — slares  in  reaped;  of  the  preteuded  homan  laws,  which,  though 
called  laws,  are  no  laws  at  alt,  as  being  contrary  to  the  laws  of  nature.  For  such 
is  the  difference — the  great  and  perpetual  difference  betwiit  the  good  subject, 
the  rational  censor  of  the  laws,  and  the  anarchist — between  the  moderate  man 
and  the  man  of  violence.  The  rational  censor,  aoknowled^ng  the  esistCDce  of 
the  law  be  disapproves,  proposes  the  repeal  of  it ;  the  anarchist,  setting  up  his 
will  and  fancy  for  a  law  before  which  all  mankind  are  cidled  upon  to  bow  down 
at  the  first  word — the  anarchist,  trampling  ou  all  truth  and  decency,  denies  the 
validity  of  the  law  in  question —denies  the  existence  of  it  in  the  character  of 
law,  and  calls  upon  all  mankind  to  rise  up  in  a  mass  and  reast  the  eiecutiou 
of  it. 

"  Ml  men  are  bom  equal  in  righis.  The  rights  of  the  heir  of  the  most  in- 
digent equal  to  the  rights  of  the  heir  of  the  most  wealthy?    In  what  case  is  tliia 

"  All  mea  (i.  e.,  all  human  creatures  of  both  seses)  remain  equal  in  nglUt. 
The  apprentice  then  is  equal  in  rights  to  his  master;  be  lias  as  much  liberty 
with  relation  to  the  master  as  the  master  has  with  relation  to  him  ;  he  has  as 
much  right  to  command  and  to  punish  him ;  he  is  as  much  owner  and  master  of 
the  master's  house  as  the  master  himself.  The  case  is  the  same  as  between 
ward  and  guardian.  So  again  as  between  wife  and  husband.  The  madman  has 
as  good  a  right  to  conliiie  anybody  else  as  anybody  else  has  to  condne  him. 
The  idiot  has  as  much  right  to  govern  everybody  as  anybody  can  have  to  govern 
him.  The  physician  and  the  nurse,  when  called  in  tiy  the  next  friend  of  a  wok 
man  seized  with  a  delirium,  hare  no  more  right  to  prevent  his  throwing  himself 
out  of  the  window,  than  he  has  to  throw  them  out  of  it.  All  this  is  plaitily  and 
incontestably  included  in  this  article  of  the  Declaration  of  lUghts ;  in  the  very 
words  of  it,  and  in  the  meaning — if  it  have  any  meaning.  Was  this  the  meaning 
of  the  authors  of  it  ? — or  did  they  mean  to  admit  this  explanation  as  to  sonic  of 
the  instances,  and  to  explain  the  article  away  as  to  the  rest  ?  Not  being  idiots, 
nor  lunatics,  nor  under  a  delirium,  theywould  ejplun  it  away  with  regard  to 
the  madman,  and  the  man  under  the  delirium.  Conadering  that  a  child  may 
become  an  orphan  as  hodu  as  it  has  seen  the  light,  and  that  in  that  case,  if  not 
subject  to  government,  it  must  perish,  (hey  would  explain  it  away,  I  tliink,  and 
contradict  themselves,  in  the  ciise  ol'  the  guardian  and  ward.     In  the  ease  of 
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master  snd  appreotJce  T  would  not  take  upon  me  t«  decide ;  it  may  have  been 
tlieir  meaning  tn  prosraibe  that  relation  altogetlier — at  least  this  may  have  been 
the  case,  as  soon  as  the  repugnaney  betweea  that  institution  and  tbi^  oracle  waa 
pointed  out ;  for  the  professed  object  and  destination  of  it  is  to  be  the  standard 
of  truth  and  falsehood,  of  right  or  wrong,  in  everjthing  that  relates  to  govern- 
ment. But  to  this  standard,  and  to  this  article  of  it,  the  subjection  of  the  ap- 
prenljce  to  the  master  is  flatly  and  diametrically  repugnant.  If  it  do  not  pro- 
scribe and  exclude  this  inequality,  it  proscribes  none;  if  it  do  not  do  this  mis' 
chief,  it  docs  nothing. 

"  So  again,  in  the  case  of  husband  and  wife.  Amongst  the  other  abuses 
which  the  oracle  was  meant  to  put  an  end  to,  may,  for  anght  I  can  pretend  to  say, 
have  bean  the  iuaUtution  of  marriage.  For  what  is  the  subjection  of  a  small  and 
limited  number  of  years  in  comparison  of  the  subjection  of  a  whole  life  f  Yet 
without  subjection  and  inequality  no  such  institution  can  by  any  pos^bility  take 
place  ;  for  of  two  contradictory  wilts,  both  cannot  take  effect  at  the  same  time. 

"  The  same  doubts  apply  to  the  ease  of  master  and  hired  servant.  Better  a 
man  should  starve  than  hire  himself;  better  half  the  species  starve  than  hire 
itself  out  to  service.  For,  where  is  the  compatibility  between  liberty  and  ser- 
vitude? How  can  liberty  and  servitude  subsist  in  the  same  person?  What 
good  citizen  is  there  that  would  hesitate  to  die  for  liberty  ? — and,  as  to  those 
who  are  not  good  citizens,  what  matters  it  whether  they  live  or  starve  ?  Be- 
ades  that,  every  man  who  lives  under  this  constitution  being  equal  in  rights, 
equal  in  all  sorts  of  rights,  is  equal  in  respect  to  rights  of  property.  No  man, 
therefore,  can  be  in  any  danger  of  starving — no  man  can  have  so  much  as  tliat 
motive,  weak  and  inadequate  as  it  is,  for  hiring  himself  out  to  service." 

B.  "Forthedestmctionofeverythingby  which  the  constitution  of  this  country 
has  ever  been  distinguished  to  its  adraiitage,  no  additional  measures  need  he  em- 
ployed ;  let  but  the  principles  already  avowed  continue  to  be  avowed — let  but 
the  course  of  action  dictated  by  those  principles  be  persevered  in — the  consum- 
mation is  effected.  As  for  the  Habeas  Corpus  Act,  better  that  the  statute  iwok 
were  rid  of  it.  Standing  or  lying  as  it  does,  up  one  day,  down  another,  it  serves 
but  to  swell  the  list  of  sham  securities  wlili  which,  to  keep  up  the  delusion,  the 
pages  of  onr  law  books  are  defiled.  WJiert  no  rruin  ?iat  need  of  U,  then  it  is  iAat  it 
Stands  ;  cornea  a  lime  teheit  it  iniffRt  be  of  vse,  and  Oien  it  is  auepended." — BENlBiJi. 

6.  The  letter  of  Napoleon  to  M,  Fouch*,  his  Minister  r 

"M.  Fodche:  I  read  in  The  JtmraalderEmj^re  of  the  9tb  instant  that  at  the 
end  of  a  oomedy,  by  Colin  d'Harleville,  this  note  occurs: 

"  '  Seen  and  permitted  the  printing  and  sale,  pursuant  to  the  decision  of  his 
Excellency,  the  Minister  of  General  Police  Senator.  Dated  9th  of  this  month. 
By  order  of  bis  Escelieney,  P.  LAQjanE, 

'  Chief  of  the  Division  of  the  Liberty  of  tlie  Press.' 

"lam  astonished  at  tliese  nciv  fomu!,  which  the  law  only  could  authorize. 
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If  it  wHro  proper  to  establiah  a  censorship,  it  could  not  be  established  without 
my  permission.  When  my  will  is  that  the  eensorship  shall  not  esist,  I  have  a 
right  to  be  Burpriaed  at  seeing  in  mj  empire  forms  which  may  be  good  at  Vienna 
and  Berlin.  If  these  be  the  result  of  an  old  uange,  send  me  a  report  on  it  I  have 
alongtinieealoulatedtbemeansofreestsblishing  the  socio!  edifice,  and  now  I  am 
obliged  to  watch  over  the  mdotemmee  of  putilic  liberty.  I  do  not  mean  that  the 
Fi'Onch  should  become  sarfa.  In  France,  all  that  is  not  prohibited  is  pcrmiited; 
und  Dothing  can  be  proMbited  eicept  by  the  laws  and  ihe  tribonols,  or  by  muBB- 
ures  of  high  police,  where  public  morals  and  public  order  are  eonoeraed.  I  re- 
peat, I  will  not  have  a  censorship ;  because  every  bookseller  answers  for  the 
work  he  puts  into  circulation;  because  I  have  no  wish  to  be  responsible  for  the 
nonsense  that  may  be  printed ;  and  because  I  will  not  allow  a  mere  clerk  to 
tyranniie  over  nund  and  mutilate  genius.  Nafoleoh." 
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CHAPTER  IV. 

THE  HABEAS  CORPUS   ACT. 

.      OITICE — NICEiaAEl     TO     FRE 


The  Alt  of  Habets  Corpos  simply  provides  tLat  all  persons 
deprived  of  their  liberty,  shall  haTu  the  right  to  demand  t  review 
of  the  proceedings  of  magistrates  or  otliera  leaJmg  thereto  This 
right  la  utterly  valu(,leBa  to  guiltj  parties,  and  was  given  solely  in 
the  interest  of  aceused  or  suspected  persons,  m  order  thj,t  the 
innocent  may  be  protected  agamst  the  tyranny  or  usurpation  of 
those  in  authority  The  Constitution  of  the  United  States  makes 
it  a  part  of  our  political  s^ystem,  not  by  express  provision,  hut  by 
tlie  restriction  it  imposes  upon  the  authjritiei,  in  reference  to  its 
suspension  It  existed  in  all  the  States  of  the  original  confedera 
tion,  and,  as  was  evidently  supposi-d,  transmitted  tu  the  govern 
ment  uf  the  United  State>4,  as  a  settled  element  m  a  free  S3  stem 
of  laws 

It  IS  one  of  those  provisions  which  can  be  removed  only  by 
showing  that  freedom  is  an  evil,  and  absolutism  a  benefit  It  is 
iucjpible  of  doing  the  least  dimage  to  a  free  state,  of  preventing 
the  Bseoutioti  of  the  ieiat  ri^jhtful  authority,  ot  sliielding  offenders, 
or  m  any  way  defeating  the  ends  of  justiou 

It  constitutes  a  sort  of  reserve  fuice  agaiu'it  those  intrusted 
Witt  the  right  of  arrest,  with  power  to  keep  them  within  the  scope 
of  the  liws,  and  with  no  other  authoritj  whatever  It  is  purely 
protective  in  al!  its  feitures,  to  the  stat  ,  because  it  is  the  com 
pjaa  ot  its  administiitiiin  ,   to  the  citizen,  beeause,  while  it  never 
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Bhields  an  offender,  it  never  permits  iTiuocent  parties  to  be  confound- 
ed with'tlie  guilty. 

Among  the  many  perplexing  anomalies  wbich  have  arisen  in 
the  course  of  our  political  career,  the  disclosure  of  hostility  to  the 
free  exercise  of  the  rights  of  the  Habeas  Corpus  Act,  is  the  most 
difficalt  of  solution.  With  no  party  or  citizen  who  dares  to  oppose 
it,  we  find  it  suspeoded,  not,  according  to  the  Constitution,  by  the 
supervening  power  of  the  array,  in  o^es  and  places  of  rebellion, 
but  by  tlie  proclamation  of  the  President  of  the  United  States,  over 
the  entire  Union. 

The  right  to  suspend  the  writ  is  given  in  these  words  (1st  Art., 
9th  sec.,  Con.  U.  S.)  : 

"  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be 
suspended,  unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it." 

It  will  be  observed  that  the  authority  of  suspension  is  here 
declared,  while  nothing  is  said  of  the  manner  or  by  whom  it  may 
be  done.  In  the  absence  of  all  reflections  upon  the  nature  of  the 
government,  and  of  the  State  systems,  existing  at  the  time  of  the  adop- 
tion of  the  Constitution,  the  inference  would  be  fair,  that  the  Presi- 
dent of  the  United  States  might  legally  take  jurisdiction  of  the 
case  and  suspend  the  writ.  But  it  is  clearly  seen  that  no  such  power 
was  ever  intended  to  be  lodged  in  bis  bands,  simply  beciuse,  by 
another  provision  of  the  Constitution,  be  is  made  commander-in-chief 
of  the  ami  It  s  not  possible  that  the  head  of  the  army  was 
clothed  w  tb  affir  nat  ve  power  to  subordinate  the  least  civil 
authority  to  h  «  c     mand. 

In  this  case  too  we  have  the  origin  of  the  writ,  as  it  were,  in 
our  own  tan  ly  It  grew  out  of  a  controversy  involving  the  alleged 
right  of  the  Grown  of  England  to  imprison,  at  will,  ita  subjects. 
This  right  the  people  not  only  denied,  but  aifirmed  that  they  would 
be  held  alone  iu  answer  to  the  laws.  In  order  to  effect  this  great 
end  of  free  government,  they  enacted  that  all  freemen  should  have 
the  right  to  be  heard  before  the  courts,  whenever  their  liberties 
had  been  taken  away  without  due  warrant  of  law.  This  was  no 
more  than  a  simple  declaration  that  they  would  be  governed  by 
laws,  and  not  by  the  arbitrary  will  of  an  executive  magistrate. 
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All  this,  we  repeat,  is  a  part  of  the  record  of  our  own  political 
household.  It  was  the  work,  in  a  legal  sense,  of  our  own  people. 
It  is  our  own  history.  Its  honor,  and  its  example,  are  ours,  We 
cannot  go  behind  it,  without  an  open  ahandonment  of  free  govern- 
ment. 

It  is  clear,  then,  that  the  President  was  clothed  with  no  au- 
thority to  suspend  tho  writ ;  and  such,  we  apprehend,  is  the  almost 
unanimous  opinion  of  tlie  country. 

The  right  of  the  legislative  department  to  do  in  this  case  what 
principle,  policy,  and  history  concur  in  denying  to  the  executive,  is 
another  and  far  more  important  question.  It  is  more  important, 
simply  because  that  department  has  assumed  to  exercise  the  power 
of  suspension.  It  has  ordained  a  precedent,  and  although  it  may 
not  be  received  as  good  law  that  congressional  legislation  is  proof 
of  constitutional  right,  yet  it  is  undeniably  true  that  there  are 
many  persons — far  too  many — who  are  satisfied  with  this  kind  of 
reasoning. 

We  well  understand,  that  a  denial  of  the  right  of  Congress  or 
the  President,  to  suspend  the  privilege  of  the  writ  imposes  upon 
the  person  who  urges  it,  the  duty  of  showing  by  what  authority  and 
action  it  may  be  suspended. 

It  is  impossible  to  overlook,  in  diaoussing  the  subject,  not  only 
the  character  of  the  Union,  but  of  the  States  which  created  it. 
Nowhere  else  in  the  world  was  there  a  system  of  laws  more  abso- 
lately  free,  or  a  people  more  resolute  or  vigilant  in  their  mainte- 
nance. What  was  prominent  over  every  other  matter  of  government, 
was  their  resolution  to  maintain,  at  all  times  and  in  all  exigencies,  the 
complete  subordination  of  the  military  to  the  civil  authority.  This 
was  not  a  mere  theory  or  fancy  of  the  day,  but  a  great  law  of  pub- 
lic opinion,  of  universal  acceptation  and  government. 

It  is  hardly  possible  that  such  a  people,  not  only  jealous  of 
military  rule,  but  expressing  fears  of  the  domineering  civil  power 
of  the  Union,  should  so  construct  tlie  latter  as  directly  or  indirectly 
to  be  able  to  violate  this  fundamental  idea  of  freedom.  If  Congress 
may  suspend  the  writ  or  authorize  its  suspension,  though  it  places 
before  the  President  one  impediment  to  the  exorcise  of  irrespon- 
sible power,  it  does  not  close  the  door  against  it,  as  was  tho  evident 
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purpose  of  the  States  in  creating  the  Union.  It  makes  it  littlo 
better,  that  Congress  instead  of  the  President  has  authority  to 
break  down  the  barrier  between  the  civil  and  the  militarj  power 
That  harrier  was  universally  regarded  j  t  th  p  t 

of  the  former  and  the  control  of  the  1  tt        Th    g  m    t     f  th 

Stales  and  the  Union  are  purely        1        1 1  I  t 

was   it   intended   that  they  should  b        yth  1  ^I 1 1    y 

authority,  as  an  element  of  gover   m         w  t  mpl  t  d 

The  army  was  reeognized  as  sberff     m      h  1  d     Ih      m     a- 

terial  officers  were  recognized,  to  p  ri    m   m       t       1  d  t  t 

legislative  or  judicial.     There  was  i^      1       th      j  pi      dm 

its  hands.     Its  duty  was  to  obey        t       k    1  w       I     p  d 

neither  peace  nor  war  powers,  of  a        1       pi        It 

How  are  we  then  justified  in  th  1  tl    t     th     0 

or  the  President  is  authorized  to  suspend  the  wiit  .  buch  suspen- 
sion, if  legal,  inaugurates  the  military  head  of  the  nation,  and  of 
necessity  makes  it  supreme  over  all  civil  institutions;  for  it  is  the 
right  of  every  people  to  have  government. 

If  military  rule  was  not  contemplated  by  the  States,  if  its  sub- 
ordination to  the  civil  authority  was  universally  deraaoded,  is  it  not 
morally  impossible  that  the  framors  of  the  Constitution  should  have 
conferred  upon  Congress  the  least  authority  to  emascukte  the 
judiciary  ? 

What  need  was  there  for  inserting  in  that  compact  its  stringent 
prohibitions  against  the  arbitrary  exercise  of  authority  over  persons 
and  property,  if,  by  a  sweeping  power,  they  intended  to  permit  their 
practical  suspension  by  Congress  on  precisely  the  occasions  when 
power  is  most  likely  to  be  abused  ? 

Were  civil  institutions  of  such  doubtful  utility  aad  efiiciency 
that  they  could  be  trusted  only  in  peace  ? 

From  what  events  in  our  own  or  the  history  of  England,  was  it 
determined  that  military  government  may  be  inaugurated  over  the 
whole  country  "  in  cases  of  rebellion  or  invasion"  in  any  particular 
part  of  it  ? 

Was  rebellion,  in  one  State,  regarded  as  sufficient  to  deprive  the 
people  of  all  the  others  of  their  civil  institutions  ? 

It  is  obvious  to  the  least-informed  person  that  no  authority  is 
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by     b    b  n 
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w  h       h         p  h 
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h  h  g 

f    h    TJ                  h  d  w 


m       li      to  li  wh  tt 

Rebellion  consiata  of  combinatioDS  to  resist  cr  overt  irjw  the 
laws  of  the  state.  When  it  becomes  so  formidable  as  to  endanger  the 
public  safety — whioii  means,  we  repeat,  the  inability  of  the  civil 
power  to  enforce  the  laws  within  the  oircle  of  the  disaffection  it 
is  the  right  of  the  military  to  suspend  the  writ.  There  would 
seem  to  ho  no  right  to  further  invade  the  ordinary  fanetions  of  the 
judiciary,  because  that  department  is  coequal  with  the  legislative 
and  the  executive,  aud  there  is  no  semblance  of  authority  to  iuter- 
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fere  with  its  daties  beyond  that  of  the  suspenaion  of  this  particular 
warrant.  General  Jackaon  at  New  Orleans  disregarded  the  com- 
mand of  thd  judiciary, "  in  time  of  war ;  "  and  was  subsei^uently  fined 
f  t(.pllpd  m  hfljdl  h 

df  h        pmyfli         ill  llh 

fldas  hi  Tfi  bqly 

fddhmbyd  fC  li  ml 
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1  p  Id     1    b         bl  h  d  by  b  b 

b    J  hi        f  y  d  m     d  d 

Th     1  f     h     C  k      f JT  m  f    h 

h  fg  f  bfhHb  aaC    p      \. 

hfdl  fp  pdldTb 

p         gfh  hU  b  pdd  p 

b  11  TL    m  f  J  dg    g    !i       b 

pblsafymyi  1  fid  h 
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d  b  p  f     h     il  1  Id  b 
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d    h     U  p      ly         1  fe      mm  I  !       y 
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We  alld  htytohwhf 

certain  ide  wli    h  w    in  p 
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the  funetio  P       d  d 

so,  is  not  o  "         li     P  g       "-^  f 

the  States       dhL  h  p  titoh 

habits  andd  ppNgh  bte 

necessity,  h  ^     p  f    h 

Union,  cou  fidh       d  hpwwhth 

army ;  and  w  bdhwbw  w  t- 

Lince  there  h    g         p  b 

oi.o  is  iM        y  p  Th 

words  convey    ^  J  7  V  P  dpm 

This  leaves  the  clause  to  be  construed  by  tbe  application  of  general 
principles,  having  in  view,  at  all  times,  the  character  of  the  States 
and  the  Union,  and  the  habits  and  traditions  of  the  people.  Nor 
must  it  betorgitten,  that  gtuerUrebeUmn,  einbricing  all  the  States, 
18  quite  impossible  There  will  always  be  what  we  call  Icyal 
States,  for  without  loyal  StatLS  theie  (an  be  no  prttenoe  either 
for  rebellion  or  Union  The  proposition  fo  tiifple  the  cint 
administration  of  the  faithful,  in  order  to  conquLr  and  hubdue 
the  Tinfaithtul,  is  too  monstrous  for  consideration  If  punish 
ment  is  to  be  inflitttd,  let  it  fall  upon  the  trjnsgressor  It  is 
enough  fir  the  loj  il  peopI«  that  they  employ  themselves  and 
th(,ir  means  to  put  down  the  disloyal  They  are  limited  m  this 
work  to  the  rntori-Lment  ol  the  laws       The;  are  willmg  to  Difriil(.e 
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their  blood  aad   freaau  e  to  th  s  end  but  not  tbe  r      v  1    d  t  tu 
tions,  their  freedo  u  and  the  r  n  anhood 

It  is  certainly  more  a  consonance  w  tl  our  systen  to  adn  t 
the  right  of  Congre  a  tr>  enact  the  suspens  on  than  to  lodge  t  n 
the  hands  of  the  Exec  it  Te  At  !e,tbt  there  s  o  e  obj  et  n  le  s  to 
its  exercise  by  the  leg  slature  th  n  by  the  Pres  dput  B  t  t  s 
unnecessary  and  a  c  lal  to  confer  it  upon  e  ther  That  t  his 
been  received  and  e  f  reed  by  C  ongre  «  as  Q  let  lat  e  crint  in 
the  most  arbitrary  and  unjust  fiable  manner  s  the  ery  be  t  j  r  of 
that  it  should  not  have  be  n  [  laced  n  tl  e  1 1  Is  of  that  body 
The  precedent  goes  for  uotl  ng  bejond  the  solenn  warn  ng  t  c  n 
veya  to  the  people  f  the  danger  d  aorder  and  de  oral  zat  wh  ch 
must  ever  follow  tl  e  s  rrender  of  the  c  v  1  to  the  m  1  tary  power 
It  is  another  impress  e  lluatrat  on  of  the  pr  nc  pie  we  have 
advanced,  that  too  m  ich  power  n  a  free  governmeiit  i  ao  r  e  of 
weakness,  rather  than  strength  It  s  unden  ably  true  n  thp  present 
instance,  that  the  I  n  on  sent  nent  of  the  people  his  become  f  ar 
fully  weakened  by  th  s  and  k  ndred  measure  wh  ch  bale  g  no  fir 
to  prove  that  free  governm  r  ts  are  made  for  sunsh  ne  and  not  for 
the  storm.  Of  c  ur  e  suci  th  n^s  nd  cite  f  they  have  y 
political  significance  at  all  thtt  the  f  d  ral  syste  a  was  rad  cillj 
defective,  that  it  needed  a  d  uot  of  mil  taty  force  not  of  patri 
otiam  and  deterra  nat  on  on  tl  e  part  of  the  pe  pie  to  susta  t 
but  of  measures,  wh  cl  t  fa  led  to  author  ze  or  worse  yet  wh  h 
it  positively  prohib  ted  In  tl  cat  gory  we  place  the  unwarranted 
suspension  of  the  wr  t  of  habeii  corpus  the  s  ippressi  n  of  tr  -tl 
by  jury,  of  free  speech  and  the  prp  and  finally  the  g  ne  al  n 
auguration  of  mart  al  law  all  over  the  Uu  on 

If  the  right  of  suspens  on  was  conf  rred  «po  C  ngreaa  or  the 
President,  the  language  used  he  ng  general  n  respect  t  the  estent 
of  its  exercise,  over  a  1  tl  c  terr  t  r  es  of  the  Un  on  th  power  18 
equally  so.  There  s  not  a  wo  d  f  1  n  tat  on  of  th  s  nature  n  t 
"  In  cases  of  rebell  on  or  mvas  on  when  the  p  hi  o  sifetj  re  \  res 
it,"  the  suspension  s  author  zed  Th  s  cle  rly  cont  pl-itea  c  ses 
of  rebellion  in  certa  n  lociltcs  and  the  nterence  s  f i  r  that  t 
was  intended  to  confine  th  act  of  suapen  on  to  tl  e  pKees  or  Sta  ea 
where  it  might  cxi  t      It  >         h  tl      h      t  of  es 
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wben  tl  0  Constitut  on  was  adopted  to  fake  a  pract  cal  v  «w  of 
th  ngs.  To  author  ze  the  suipens  on  of  the  wr  t  n  New  York,  he- 
oaase  the  pe  pie  of  V  r^  a  ha  J  entered  oto  rehell  on  gi.  n  t  the 
au  h  r  ty  ot  the  former  State  through  that  of  the  U  on  to  Id  bo 
1  ttle  I  s  U  an  absurd  It  woull  certa  dIt  ra  ^o  a  r  asonahle  pre- 
8  u  1 1  n  that  New  York  was  i  party  to  tl  o  rebell  on  and  so  on 
through  all  the  S  ates 

Th  Y  ew  a  comp!et  \y  usta  ed  bj  tl  e  proc  ed  nga  of  the  Con- 
st tu   onal  C  nve  tut  ueh    g  tl   ^  part  eular  grant 

Tl  e  propns  t  on  to  confer  the  pow  r  n  general  and  un  {ualified 
term*  npon  Congress  was  embraced  m  Mr  P  ncknpj  spa  of  a 
CO  it  t  t  0  pre  ent  d  on  tl  o  -0th  of  August  1  87  Th  s  par- 
touarsbject  eame  p  fr  eons  derat  on  on  the  '>8tl  of  tho 
sane  o  tl  whenG  iivernenr  "Mo  r  saubm  tted  a  sub  t  tute  tor  the 
prujost    n  of  Mr   P  nckney     n  these  words 

"  The  jfrivilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  aua- 
pended,  unless  tvhm~e  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it." 

There  was  no  difference  of  opinion  in  the  convention  on  the 
first  part  of  tbis  substitute,  viz. :  "  The  privilege  of  the  writ 
of  habeas  corpus  shall  not  bo  suspended,"  it  was  therefore 
adopted  nem.  eon.  The  vote  on  the  remaining  portion  of  the 
substitute,  to  wit :  "  unless  inhere  in  eases  of  rebellion  or  invasion^ 
the  public  safety  may  recjnire  it,"  stood,  seven  States  for  it,  and  three 
against  it.     So  the  Morris  substitute,  entire,  was  adopted. 

This  is  the  simple  history  of  the  adoption,  by  the  convention,  of 
the  clause  in  question,  and  afterward,  so  far  as  we  can  find,  no  refer- 
ence is  made  to  tho  subject.  There  was  very  decided  opposition 
mado  to  giving  power  in  any  contingency  to  suspend  the  writ.  It 
was  declared  unnecessary,  unsafe,  and  especially  in  the  general  and 
unlimited  form  proposed  by  Mr.  Pinckaey.  It  was  dii^tinctly  and 
positively  said,  in  behalf  of  the  proposition  to  authorize  the  suspen- 
sion on  some  terms,  that  its  general  suspension  would  be  au  impos- 
sibility, for  it  would  signify  that  all  the  States  might  be  in  rebellion 
at  the  same  time,  or  that  the  eiril  establishment  might  be  overthrown 
in  all  the  States  at  the  same  time.  Hence,  in  order  to  satisfy  the 
opponents  of  the  power,  Mr.  Gouverneur  Morris  framed  his  substi- 
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tute  in  a  negative  form,  authorizing  the  suspension  only  "ffiiEBE,  in 
oases  of  rebellion  or  invasion,  t!ie  public  safety  may  require  it." 
Hoff,  and  when,  this  sigQiflcaiit  word,  where,  was  lost,  and  "  when  " 
put  in  its  place,  we  cinnot  discover  from  the  record.  The  Madison 
Papers  make  no  mention  of  the  subject  matter  again  after  t!io  28th 
of  August,  up  to  the  reference  of  all  the  adopted  provisions  to  the 
committee  on  order  and  finish,  from  which  the  Constitution  came 
back  for  signature.  There  was  no  consideration,  b>  the  convention, 
of  this  particular  matter  again.  Whether  the  word  ''  where,"  in 
Mr.  Morris'  substitute,  was  so  written  that  the  copyist  made  it 
"when,"  or  whethnr  the  committee  on  form  without  much  reflection, 
substituted  the  latter  for  the  former,  we  leave  to  the  curious  to 
determine. 

Meanwhile  the  original  design  of  the  convenfiun  of  the  States  la 
made  too  clear  to  be  disputed.  Mr  Pincknej's  general  legislative 
power  of  suspension  was  rejected ;  three  States  opposed  any  restric- 
tion ;  while  seven  States  were  willing  to  confer  the  power  of  suspen- 
sion, inhere  there  should  be  rebellion  or  invasion.  This  simple  history 
of  the  origin  of  the  grant,  indicates  the  spirit  and  purpose  of  the 
body  which  framed  the  Constitution. 

There  is  no  light  in  which  the  subject  can  be  seen,  which  gives 
theleastcolorof  authority  to  suspend  the  privilege  of  the  writ,  be- 
yond the  district,  State,  or  section,  which  may  be  invaded  or  in  re- 
bellion. The  design  certainly  was  to  uphold  the  Union  and  enforce 
its  laws.  To  this  end  the  employment  of  the  military  was  author- 
ized. It  is  absurd  to  claim  that  the  authority  of  the  latter  in  such 
"cases"  is  not  limited  to  those  in  rebellion  or  the  public  enemy, 
Not  BO,  however,  if  the  right  to  suspend  the  writ  has  been  lodged 
with  Congress  or  the  President,  because  they  are  two  chief  depart- 
ments of  the  Federal  Government,  and  the  power  being  general  in 
its  language,  they  may  command  it  over  all  the  United  States,  at 
least  so  far  as  to  interdict  the  Federal  Judiciary. 

The  Union  was  ordained  by  sovereign  Stales,  acting  separately 
and  remaining  in  the  confederation  with  all  their  original  powers  of 
government,  escepting  those  which  they  delegated.  The  delegated 
powers  are  almost  exclusively  of  a  political  nature,  such  as  foreign 
intercourse,  commerce,  and  navigation,  the  regulation  of  the  value, 
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of  foreign  coin,  and  so  on  tlirough  the  whole  range  of  the  delegated 
interests.  The  Federal  Judiciary  waa  so  uonstitnted  as  to  take 
cognizance  of  these  things,  and  at  the  same  time,  to  act  in  obedience 
to  the  civil  institiitioDS  of  the  States — "  to  adopt  and  follow  the  de- 
cisions of  tho  State  courts,"  in  the  language  of  Chief- Justice  Taney, 
■'  in  all  questions  which  concern  merely  the  constitution  and  laws  of 
the  State."  When  we  reflect  that  titles  to  real  estate  and  other  kin- 
dred matters  are  almost  exclusively  determined  by  State  laws,  and 
that  the  jurisdiction  of  the  courts  of  the  latter  is  absolute  over 
quite  all  the  relations  of  the  people,  the  reason  of  this  obedience  will 

In  view  of  these  things,  how  is  it  possible,  in  the  absence  of 
direct  and  positive  authority,  to  that  end,  to  sustain  the  conclusion, 
that  the  writ  may  be  suspended  over  all  the  Union,  including  the 
Federal  and  State  Judiciary,  by  the  mere  enactment  of  Congress, 
or  the  more  summary  process  of  Executive  proclamation? 

The  least  that  cao  be  said  of  such  a  proceeding,  if  the  power  is 
conceded,  is,  that  Congress  ia  clothed  with  authority,  in  fact,  to 
change  or  overthrow  the  whole  scheme  of  government.  It  is  folly 
to  contend  that  an  elective  republic  can  be  maintained  on  any  other 
basis  than  an  untrammelled,  iodependent  judiciary. 

It  is  most  unlikely  that  a  people,  unreasonably  jealous  of  the 
aggregate  civil  powers  of  the  Federal  Union,  would  clothe  any  de- 
partment thereof  with  the  right  and  the  means  of  overthrowing  the 
civil  institutions  of  the  States  and  transforming  their  Union  into  a 
military  despotism.  All  this  is  possible  by  the  exercise  of  such  a 
power.  The  first  step  in  the  progress  of  the  transformation,  is  the 
removal  of  a  tribunal  which  has  oxoluaivo  power  to  judge  of  the 
constitutionality  of  the  acts  of  both  Congress  and  the  President. 

But  it  is  answered,  it  ia  the  suspensioa  only  of  a  single  function 
of  the  courts  and  that  n  all  other  respects,  they  are  as  free  to 
act,  within  the  s    pe  of  the  law  a?  before. 

If  this  spec  1  plejd  g  h  iny  force,  it  proves  too  much.  If 
the  courts  ar  fr  to  execute  the  la  vs,  there  can  be  no  justification 
for  the  suapens  n  ot  the  w  t  If  the  civil  government  is  ample, 
the  intervent  n  of  the  m  1  tarj  surely  wanton.  The  writ  of  ha- 
beas corpus    au  lo  no     ]ury  to     f  e    people,  or   a  free  state  when 
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its  laws  are  do*  obstructed  by  civil  disabilities.  It  was  ordained 
in  aid  of  the  people,  and  espresaly  to  prevent  tLe  violation  of  their 
rights  of  person,  by  the  arbitrary  acts  of  those  in  authority  No 
honest  man  ever  aoaglit  the  suspension  of  this  great  remedy,  when 
the  courts  were  free  to  exercise  their  judicial  functions. 

It  is  not,  then,  the  mere  suspension  of  the  writ  which  is  de- 
manded ;  it  is  the  practical  overthrow  of  the  judicial  power  of  the 
state.  So  we  find  it.  Tiie  President  mad«  it  partial  at  first;  and 
followed  the  act  almost  immediately  by  the  declaration  of  martial 
law.  Finding  the  two  measures  to  work  admirably  in  the  interest 
of  consolidation,  they  were  again  followed  by  another  proclamation, 
suspending  the  writ  in  all  the  States  and  Territories  of  the  Union, 
But  it  was  not  alone,  we  repeat,  the  writ  of  habeas  corpus  that  was 
suspended ;  all  the  powers  of  the  judiciary.  State  and  Federal,  were 
either  interdicted  or  placed  under  the  actual  government  of  military 
commanders.  These  events  are  too  recent  and  well  authenticated 
to  be  doubted  or  denied.  We  live  to-day  under  the  surveillance  of 
marshals  and  provost  marshals;  and  are  everywhere  told,  that  the 
President  was  authorized,  by  virtue  of  power  conferred  upon  him 
by  Congress,  drawn  from  an  express  constitutional  grant,  to  do  and 
direct  these  things  I 

Having  shown,  as  we  think,  that  neither  Congress  nor  the  Pres- 
ident has  any  legal  right  to  suspend  the  writ,  and  tiiat  its  suspension 
is  only  aut!  or'z  d  'a  iny  e  nt  o  er  certain  localities  where  I  he 
overthrow  f  the  e  v  1  author  t  e  has  1  een  effected  by  "  rebellion  or 
invasion  and  th  n  only  by  the  supe  vening  power  of  the  army,  we 
now  p  opose  to  d  o  iss  the  legal  I  ts  of  suspension,  by  whomso- 
ever declared 

The  s  >j  ct  com  s  befo  c  the  country  in  the  form  of  a  paragraph 
taken  f  om  tl  e  Const  tut  on  of  the  Un  ted  States.  In  another  part 
of  that  n  trum  nt  a  j  d  e  ai  depa  ment  is  authorized.  In  order 
that  we  m  v  be  perl  otly  accurate  we  repeat  entire  the  second  sec- 
tion, ot  the  th  rd  art  cle  wh  h  oo  er  all  the  grants  of  power  made 
to  the  Federal  J  d  c  ary 

"  Tl  0  jud  e  al  Power  shall  xt  nd  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitutioo,  the  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  anthority; — to  all 
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cases  affeetirg  ambassadors,  other  public  ministers,  and  consuls ; — to 
all  cases  of  admiralty  and  maritime  jurisdiction ;— to  controversies 
to  which  the  United  States  shall  be  a  party; — to  controTersies  be- 
tween two  or  more  States ; — between  a  State  and  citizens  of  aaother 
State; — ^between  citizeos  of  different  States; — between  citizeus  of 
the  same  State,  claiming  lands  under  grants  of  different  States,  and 
between  a  State  or  the  citizens  thereof,  and  foreign  states,  citizens, 
or  subjects." 

Tlie  jurisdiction  of  the  United  States  is  here  expressly  limited 
to  specific  relations,  the  first  of  which  is  by  far  the  most  impoftant, 
embracing  "  all  cases  arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which   shall  be  made  under 
their  authority."     It  is  obvious  that  this  clause  covers  all  the  ex- 
pressly delegated  powers,  and  such  as  may  be  necessary  to  carry 
them  into  effect,  and  nothing  else.     For  illustration,  all  postal  and 
ue  matters,  currency,  the  regulation  of  commerce,  and  all  other 
powers  delegated  to  the  Union,  come  within  the  jurisdictioa  of  the 
jral  courts.     So  of  all  controversies  "  between  a  State  and  eiti- 
i  of  another  State,"  "  between  citizens  of  different  States,"  and 
m  through  the  special  cases  laid  down. 

On  the  other  hand,  the  federal  courts  hare  no  Jurisdiction  (with 
single  exception  embraced  in  the  section  quoted),  covering  all 
;he  ordinary  relations  and  inlerests  of  life.  They  are  as  clearly 
beyond  their  control  in  respect  to  everything  of  the  kind,  as  of  the 
courts  of  England  or  France.  The  Union  is  to  them,  touching 
such  matters,  a  foreign  government;  because  the  States  not  only 
retain  original  and  exclusive  jurisdiction  over  them,  but  maintain  a 
complete  system  of  laws,  with  ample  executive  and  judicial  powers 
their  enforcement.  These  laws,  as  we  have  shown,  embrace 
quite  all  the  interests  of  society.  They  are  manifestly  the  rule, 
while  the  powers  delegated  to  the  Union  constitute  the  obvious  ex- 
It  seems  incredible,  with  the  chart  of  the  latter  before  us,  and 
the  operation  of  all  the  machinery  of  the  States  by  our  own  hands, 
under  the  direction  of  engineers  of  our  own  appointment,  that  we 
should  be  capable  of  running  into  controversy  upon  the  subject,  or 
commit  or  permit  the  least  error,  in  a  case  so  clear. 
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It  Will  1  rcB  mbered,  that  in  ordaining  the  Federal  Judiciary, 
it  wa""  mile  to  ver  nil  the  delegated  powers.  It  is  the  judicial 
niach  nery  of  a  complete  goverunieut  Its  powers  are  coextensive 
w  th  the  powers  of  that  governrntnt  They  are  limited ;  because 
those  of  tl  e  I  n  t  d  States  are  limited  Whatever  the  President 
mi)  r  phtfully  do  the  judiciary  may  act  upon.  So  of  Congress. 
The  oppos  le  of  this  is  eijually  true  Whatever  the  judiciary  has 
no  at  tut  on  1  jurisdiction  over,  in  re'ipect  to  persons  and  prop- 
erty the  Pres  dent  and  Congress  are  excluded  from  ;  because  the 
authority  of  the  three  coordinite  departments  of  the  government 
was  delegate!  to  them  by  the  Stitea,  and  the  whole  was  organized 
into  ind  const  tuted  one  system  of  lawi,  on  the  express  condition, 
th  t  the  pow  rs  not  delegated  to  the  United  States  by  the  Consti- 
tut  on  nor  pr  h  b  ted  by  it  to  the  States,  are  reserved  to  the  States 
respect  ely  or  to  the  people."  This  certainly  fixes  the  unity  of 
the  three  dep'irtments.  With  different  duties  and  obligations, 
the  r  bonndar  ea   are  identical,  the  scope  of  their  authority  the 

How  then  is  it  within  the  constitutional  power  of  any  federal 
agency  to  suspend  the  privilege  of  the  writ  of  habeas  corpus,  heyond 
the  J  r  ad  to-i  0f  the  Federal  JuAieiary  ?  The  habeas  corpus  act 
ex  sted  n  all  the  States,  when  the  Union  was  adopted;  is  it  com- 
petent for  Congress  to  travel  out  of  the  federal  beat  and  ooramand 
its  suspension  by  the  State  Courts,  in  respect  to  matters  which  the 
State  not  only  never  delegated  to  the  United  States,  but  expressly 
reserved  to  themselves  or  their  people  ? 

It  makes  nothing  in  favor  of  this  pretension,  that  the  suspen- 
sion is  intrusted  to  Congress,  because  that  body,  like  the  judiciary,  is 
limited  to  the  delegated  powers.  It  will  not  be  urged,  surely,  that 
the  restrictive  words  of  the  grant,  viz.,  "  Tiie  privilege  of  the  writ 
shall  not  be  suspended  "  eseept  in  certain  eases,  confers  authority 
to  suspend  it  over  things  not  embraced  in  the  Federal  Union. 
The  organic  law  reads,  "  The  Congress  shall  have  power  "  to  do 
eertaiu  enumerated  things  (the  right  of  suspension  not  one  of 
them),  and  it  is  otherwise  provided,  as  we  have  seen,  that  nothing 
else  shall  be  done. 

The  legal  inference  to  be  drawn  from  this  statement,  is  clearly 
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against  the  right  of  that  body  to  suspend  the  writ,  on  any  tenns, 
and  absolutely  conclusive  against  the  power  of  suspension,  beyond 
the  legal  jurisdiction  of  the  Federal  Judiciary,  or  what  is  the  same 
thing,  beyond  the  limits  of  the  federal  system. 

The  latter  would  he  rightly  classed  as  a  measure  proposing  an 
amendment  to  the  Constitution,  for  it  involves,  in  its  enforcement, 
not  only  a  modification  of  fundamental  principles,  but  can  hardly 
fail  to  change  the  very  character  of  the  government. 

The  union  of  the  civil  and  the  military  powers,  limited  ex- 
olusively  to  the  federal  system,  under  the  control  of  the  President 
or  Congress,  would  he  had  enough;  hut  its  extension  so  as  to 
absorb  State  institutions,  the  concretion  of  all  the  parts  of  our 
complicated  political  machinery  into  one  compact  whole,  is  a 
proposition  bo  monstrous,  disloyal,  and  treasonable,  that  to  name 
ought  to  be  enough  to  defeat  it.  The  existence  of  civil  commotions 
1    uld    t  m  I  t  t       f       d    f       1  1  b    ty  t     t        le  with 

all   n      T  t    p  th       t  g  ty      d    ph  Id  fh        th      y  of  the 

Cnttut  dlwfth  t         I         dfffd        a  just 

(rr  unl    f         1        ^  flJ  1  ty  t     tl  t   p        pl        f  free 

g  m     t  th  y    mp         p  y  h        t  m  ty  for 

n    ejs  d      g  1  th  t  te 

Ther  dg  h       biphddtrathw  rkings 

of  the   c     1     d  ft         w  th     t  11     Ij     dd    g  t     them 

those  inh        t  i  t    y      1        W      h         w  t         d  th     evolu- 

tionary p  f       J      t         th     t     1      y     f  d  f    t    ent  to 

encroach    [       th     1       1  f       t  f         th  h  tm  nt  and 

enforcem     t     f  I  w    h        „  tl       f      d  th      th      Uegod 

necessities  of  the  day ;  the  suppression  of  free  speech,  of  the  press, 
and  the  overthrow  of  personal  rights — the  exercise,  indeed,  of 
almost  absolute  government,  by  the  civil  authorities.  Superadd 
to  these  political  errors  the  despotic  enforcement  of  martial  law, 
and  our  fall  will  be  complete.  The  recognition,  to  the  least 
degree,  of  the  latter,  or  even  of  military  rule,  is  fiital  to  the  in- 
tegrity of  the  former.  It  is  that  loss  of  virtue  which  justifies 
licentiousness  and  makes  regeneration  and  atonement  impossible, 
Governments   can  no   more  escape   the  effects  of  this  species  of 
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license  than  individuals ;  while  the  difficulties  of  reformation  are 
obviously  greater. 

It  may  be  stated  &a  a  never-failing  principle,  that  the  mainte- 
aace  of  a  fiee  system  of  laws  is  impossible,  by  any  other  than 
an  esclusive  civil  administration.  There  can  be  no  compromise 
between  the  two  eatates ;  for  tlie  simple  reason  that  their  powers 
are  unequal.  Military  government  is  absolute  iu  its  very  nature. 
It  has  no  deliberative  features.  It  ia  a  single  person ;  a  law  in 
itself,  with  all  the  powers  noeessary  to  its  enforeement. 

But  it  is  urged,  that  a  government  of  laws,  in  the  sense  hers 
described,  is  also  practically  impossible ;  that  every  state  must 
enter  into  the  great  family  of  nations,  and  adopt  for  its  government 
international  rules  and  regulations ;  and  that,  in  order  to  preserve 
the  rights  and  dignities  of  a  state,  it  ia  compelled  to  maintain  an 
army  and  navy.  The  absence  of  these  agencies,  it  is  said,  would 
certainly  invite  aggression  and  produce  evibs  superior  to  any  to  be 
apprehended  from  the  eseroise  of  military  power. 

If  these  considerations  have  any  force  at  all,  they  go  to  the 
extent  of  proving  that  military  law,  in  the  present  coadition  of  the 
world,  is  a  sort  of  necessity — that  we  caauot  maintain  government 
without  its  distinct  recognition  as  a  political  element  of  the  state. 
This  results,  not  from  the  condition  of  public  aeutiment  here,  but 
from  the  fact  that  we  arc,  as  a  nation,  drawn  into  association  with 
others,  who  are  not  as  honest  as  they  might  be.  It  follows,  of 
course,  that  the  American  people,  by  the  force  of  circumstances, 
cannot  be  permitted  to  maintain  a  government  of  their  choice. 

It  is  true,  that  as  a  nation,  we  must  take  our  place  iu  the  fami- 
ly of  nations,  and  subscribe  to  the  code  of  general  laws  adopted  for 
the  government  of  all ;  that  we  must  have  an  army  and  navy  ;  that 
we  must  be  prepared  to  meet  aggression  and  repel  invasion.  All 
this  ia  suggested  by  wise  precaution.  But  it  does  not  follow,  that 
it  may  not  be  done  under  the  esclusive  direction  of  the  oivil  power. 
Such  was  the  design  of  the  Union,  No  other  principle  of  goveru- 
ment  has  over  been  recoguined  in  this  country.  It  is  this  principle 
which  has  distinguished  ours  from  the  Coutineatal  systems.  Its 
grand  agency  ia  the  judiciary.  The  range  of  ita  duties  are  co- 
extensive with  the  jurisdiction  of  the  state. 
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There  is,  undoubtedly,  great  virtue  in  the  popular  enthusiasm 
of  the  day,  in  behalf  of  the  Government  of  the  Union.  Ita  preserva- 
tion, iu  all  ita  integrity,  is  .to  objeut  dear  to  every  citizen.  We 
want  it  all,  just  aa  it  was  ordained.  We  want  it  as  a  lueana  to  an 
end.  Its  reitoratioa,  simply  becauaa  it  was  our  governmei^t,  under 
which  we  had  been  most  proaperous  and  happy,  is  not  enough. 
We  want  it,  bcause  it  was  a  free  government — an  exclusive  civil 
government — with  vast  powers  for  doing  good,  when  honestly 
administered.  Wo  want  it,  because  it  was  a  standard  jiiditical 
system,  with  vastly  more  capacity  to  benefit  mankind  than  to 
assure  peculiar  advantages  to  our  people. 

Wo  have  placed  ourselves  under  some  obligatious  to  all  the 
world.  It  has  boon  our  interest  lo  invite  emigration  hither, 
because  we  possessed  a  great  continent,  a  large  portion  of  which  was 
unproductive.     Our  labor  was  disproportion ed  to  our  territories. 

We  called  our  country  an  asylum  for  the  oppressed.  We  pro- 
claimed everywhere,  that  our  civil  institutions  were  as  free  aa  the 
air.  We  opened  wide  the  doors  to  citizenship  ;  and  millions  entered, 
and  millious  more,  yet  unborn,  we  supposed,  would  come  to  join  us 
in  the  great  mission  of  free  government.  That  mission  became 
sacred,  far  beyond  the  range  of  present  life.  It  was  for  the  future. 
It  can  succeed  only  on  the  basis  of  the  strict  maintenance,  at  all 
times,  of  the  supremacy  of  the  civil  over  the  military  power. 

One  of  the  most  striking  and  fatal  popular  errors  of  the  day,  is 
that  whieh  justifies  the  exercise  of  extra-constitutional  powers,  on 
the  alleged  ground  of  necessity.  This  is  a  pervading  and  damaging 
political  heresy.  It  is  an  impeachment  of  the  whole  scheme  of 
government,  a  declaration  of  its  incapacity  to  answer  the  simplest 
purposes  of  its  creation.  A  nation  of  laws,  so  deficient  in  foresight 
as  to  render  their  abrogation  a  necessity,  on  the  first  trial  of  their 
strength  and  efficiency,  is  certainly  not  worth  preserving.  If  the 
Union  could  be  maintained  only  by  the  overthrow  of  civil  liberty,  we 
do  not  perceive  the  wisdom  of  the  sacrifices  we  have  made  in  its 
behalf  These  sacrifices  go  for  nothing,  if  not  offered  up  on  the 
Hhrine  of  free  govornment.  To  admit  the  right  of  our  political 
agents,  in  a  period  of  trial,  to  substitute  their  laws  for  oura,  their 
discretion,  no  matter  with  what  motive,  for  the  deliberate  judgment 


..Google 


96  FREE   GOVERNMENT. 

of  the  States  and  the  people,  would  be  a  confession  not  only  that 
our  institutions  had  entirely  failed,  bat  that  we  had  mUhori^ed  those 
agents  to  institute  goTernment  for  us.  There  is  no  way  by  which 
this  conclusion  can  be  avoided.  And  yet  there  are  great  numbera 
of  the  people  who  justify  the  almost  absolute  exercise  of  discre- 
tionary power  on  the  part  of  the  President  and  others  under  him — 
power  not  confined  to  military  operations,  but  of  a  legislative  and 
judicial  character.  Taxes  have  been  levied  and  ccUected.  Proper- 
ty has  been  confiscated.  Persons  have  been  arrested,  tried,  and 
convicted,  or  held  in  prison,  at  the  mere  will  of  provost  marshals 
and  military  commissions.  These  things  too  are  of  daily  occur- 
rence. They  show  bow  completely  the  civil  administration  has 
been  subordinated  to  the  military,  in  every  part  of  the  Union. 

It  would  bo  extraordinary  virtue,  if  the  civil  power,  in  such  a 
condition  of  tilings,  should  retain  its  wonted  purity  and  integrity — 
if  It  should  escape  the  evil  influence  of  that  general  demoi-alization, 
which  never  fails  to  follow  such  exhibitions  of  public  disorder  and 
anarchy.  The  wonder  is,  with  such  fearful  examples  before  us,  in 
connection  with  the  great  disasters  of  the  war,  the  derangement  of 
business,  the  eshaustion  of  national  credit,'  and  the  almost  universal 
loss  of  confidence  in  the  general  administration,  that  we  are  able  to 
exhibit  so  much  tenacity  of  purpose  and  real  devotion  to  the  free 
system  of  laws  wo  have  so  recklessly  abandoned. 


NOTES. 

1,  "Such  attenUon  was  paid  to  tliia  charter  bj  our  generous  nnoeetors,  that 
they  got  the  conflmiation  of  it  reiterated  thirty  several  times,  and  even  secared  it 
by  a  rule  which  Bcema  ia  the  esecution  impracticable.  They  have  established  it  as 
a  maiini,  that  no  statute,  which  shoiM  he  enacted  in  eimiradielioti  io  any  article  of 
that  eharUr.  can  have  force  or  validity.  But  with  regard  to  that  important  article 
wluch  secures  personal  liberty,  so  far  from  altemptiDg,  at  anj  time,  any  legal 
infringraent  of  it,  they  have  corroborated  it  by  six  statutes,  and  put  ic  out  of  all 
donbtand  controversy.  If  in  practice  it  has  often  been  violated,  abuses  can  never 
come  in  place  of  rules;  iior  can  any  rights  or  legal  powers  he  derived  from  in- 
jury and  injustice.  Bat  the  subject's  title  to  personal  liberty  not  only  ia  founded 
on  ancieul,  and,  therefore,  the  more  sacred  laws :  it  is  confirmed  by  the  whole 
i^ALOor  of  the  government    and  constitution.    A  free  monarchy,   in  nhich 
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evarj  inclmdua!  ia  a  elare,  is  a  glaring  contradiction ;  and  it  ia  reqnieite,  wlien 
the  laws  aismgn  privileges  to  the  different  orders  of  the  state,  tiiat  it  likewise 
secure  the  independence  of  all  the  members.  If  an;  difference  could  be  made 
in  tiiig  partioulftr,  it  were  better  to  abandon  even  life  or  property  to  the  aibitrary 
will  of  the  prince,  nor  would  such  immediate  danger  enane  from  that  concession, 
to  the  laws  and  to  the  privileges  of  the  people.  To  bereave  of  his  life  a  man  not 
condemned  by  any  legal  trial,  is  so  egregious  an  esercise  of  tyranny,  that  it 
must  at  once  shook  the  natural  humanity  of  princes,  and  convey  an  alarm  through 
the  whole  commonwealth.  To  confiscate  a  man's  fort>une.  besides  its  being  a 
most  atrocious  act  of  violence,  eiposcs  the  monarch  so  much  to  the  impntadon 
of  avarice  and  rapacity,  that  it  wiil  seldom  be   attempted  in  any  civUiied 

"  But  confinement,  though  a  leas  striking,  is  no  less  severe  a  punishment ; 
nor  is  there  any  spirit  so  erect  and  independent  as  not  to  be  broken  by  the 
long  eondnuance  of  the  silent  and  inglorious  Bufferings  of  a  jail.  The  power 
of  imprisonment,  therefore,  being  tho  most  natural  and  potent  en^oe  of  arbi- 
trary government,  it  ia  absolutely  necessary  to  remove  it  fi-om  a  government 
which  ia  free  and  legal." — Hdmb's  Bittorp  of  England. 

"Ashby,  the  king's  sci^eant,  having  asserted,  in  a  pleading  before  the  peers, 
that  the  king  must  sometimes  govern  by  acts  of  state  as  well  as  by  law ;  this 
position  gsve  such  offence  that  he  was  immediately  committed  to  prison,  and 
was  not  reicased  but  upoahis  recantation  and  submission." — Jiirf,Tol.  vi.  p.  2B0. 

2.  "What  is  meant  bj  the  'constitutional  currency,'  about  which  so  much  is 
Bald  ?  What  spetaes  or  fonna  of  currency  does  the  Constitution  allow,  and  what 
does  it  forbid  ?  It  is  plain  enough  that  this  depends  on  what  we  understand  by 
currency.  Currency,  in  a  laige,  and  perhaps  in  a  just  sense,  includes  not  only  gold 
and  silver  and  bank  notes,  but  bills  of  exchange  also.  It  may  include  all  that 
adjusts  exchanges  and  settles  bslances  in  the  operations  of  trade  and  buanesa. 
But  if  we  understand  by  currency  the  hgrd  iwonfi/  of  the  country,  and  that  which 
constitutes  a  lawful  tender  for  debts,  and  is  the  statute  measure,  then  undoubt- 
edly, nothing  is  included  but  gold  and  silver.  Most  unquestionably  there  is  no 
legal  tender,  and  there  can  be  no  legal  tender,  in  this  country,  under  the  authority 
of  this  Government  or  any  other,  but  gold  and  silver,  ather  the  coinage  of  our 
own  mints,  or  foreign  coins,  at  rates  regulated  by  Congress.  This  ia  a  constitu- 
Honal  prindple,  perfectly  plain,  and  of  the  very  highest  importance.  The  States 
are  expressly  prohibit^il  from  making  anything  bat  gold  and  silver  a  tender  in 
payment  of  debts ;  and  although  no  such  express  pf  ohibition  is  apphed  to  Con- 
gress, yet,  as  Congress  has  no  power  granted  to  it,  in  this  respect,  but  to  coin 
money  and  to  regulate  tho  value  of  foreign  coins,  it  clearly  baa  no  power  to  substi- 
tute paper,  or  anything  else,  for  coin,  as  a  tender  in  payment  of  debts  and  in  dis- 
charge  of  contracts.  Congress  has  exerdsed  this  power  fully  in  both  itsbianchoa. 
It  has  coined  money,  and  still  coins  It;   it  has  regulated  the  value  of  Ibreign 
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coina,  mid  still  regulates  tlidr  value.  The  legal  tendet,  therefore,  the  Kmstitu- 
tiooal  standard  of  value,  ia  established,  and  cannot  be  overthrowa.  To  ovpiv 
throw  it  would  shake  tho  whole  Bjstem The  constitutional  ten- 
der is  a  tiling  to  be  preserved,  and  it  ought  to  be  preserved  saci'edl;,  under  all 

— WBBSIBft. 
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CHAPTEE    Y. 

MARTIAL   LAW. 


A  PEOPLE  who  have  undertaken  to  maintam  free  government, 
and  have. held  themselves  up  hefore  the  wirld,  in  no  very  modest 
gpeeeh,  as  the  peculiar  guardian'^  ut  civil  liberty,  ou^Lt  to  under- 
stand exactly  what  is  martial  law,  military  law,  and  civil  authority 
If  we  look  hack  upon  the  career  of  the  Anglo  Sason  race,  these 
three  widely  different  phases  of  government  become  as  distinct  as 
the  reign  of  the  hostile  f  imiliea  who  ha\  e  been  raiied  at  times  to 
the  throne  of  England  Theymiik  inde  d,  three  distinct  stages 
of  progress,  from  the  Norman  Coc"juest  1 1  the  time  of  the  esecntion 
of  the  Great  Charter,  is  the  fifbt,  to  the  enactment  of  the  Petition 
of  llight,  as  the  second ,  to  tiie  Bill  of  Rights  lud  the  final  triumph 
of  the  people  in  the  firm  establishment  ot  the  Habeas  Corpus  Act, 
as  the  third. 

It  is  a  curious  and  mstruotive  fact  that  the  progress  of  English 
liberty  ia  exactly  indicated  by  the  progress  of  the  civil  over  the 
military  power.  Starting  under  the  Xnrmin  conquerors  With  an 
absolute  and  licentious  military  government,  the  utter  overthrow 
of  Saxon  liberty,  and  the  complete  oonfiseation  of  estates,  parcelled 
out  to  the  followers  of  the  chief,  ■ind  agiin  to  '(uh- depend  ants,  we 
pass  on  to  the  great  conflict  between  the  barons  and  the  Im^,  re 
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suiting  in  tho  conquest  of  Magna  Ctiarta,  the  reduction  of  tlie  military 
and  tbe  extension  of  the  civil  power,  and  again,  to  that  greater 
achievement  of  eiTil  liberty,  the  Petition  of  Right,  when,  in  point 

fftthmltyp  1th  1         tfth    Oonstitu- 

t         fEn^l     1      All   )      w       p    t  pi       h    t         f  martial 

Iw  tw  Itldf        dfmthlS  I  inquest, 

p  t       b     t  th  t  tl     w  ^     f  th    C       t  CI     ter  from 

K       J  I  f  ra  1 1       1  w    t  g  m     t     s  it  was 

*       d  b  f       t!      P  t  f  R  fei  t        1    th     H  1         Corpus 

t       t  t    th    fl    1      d     mpl  t    f        ]  h    t  th  1     tahtish- 

M    t    1  1  w        n  d  ly  1  by  th  <i  was  ahso- 

Itmlty^  tlmtd        tj       dt       to  military 

p  Ittddt  yt  bjt  tthe  right 

f      mp  11    ^  t    tl  t      t  d  w  h      m        d      It  would 

seem,  from  an  examination  of  the  structure  of  society  at  that  period 
and  what  was  actually  done,  that  it  was  the  policy  of  the  concLuerors 
of  our  honest  Sason  ancestors,  to  confer  supremo  power  upon  the 
military,  as  the  easiest  and  shortest  process  of  overthrowing,  not 
only  their  oivil  institutious,  but  the  entire  eradication  of  their  social 
and  political  habits  and  convictions.  There  were  none  but  martial 
honors  to  be  won,  and  no  snbmission,  short  of  slavery,  could  be 
received. 

In  tho  progress  of  events  this  early  phase  of  martial  law  be- 
came modified,  so  as  to  confine  its  authority  to  military  persons 
in  all  circumstances.  Even  their  debts  and  obligations  were 
subject  to  inquiry  by  military  commissions.  Every  species  of 
offence  committed  by  any  person  iu  the  army  must  be  tried,  not  by 
a  civil  judicature,  but  by  the  judicature  of  the  regiment  or  corps 
to  which  he  might  belong.  It  was  yet  made  to  extend  to  a  groat 
variety  of  cases  not  relating  to  the  discipline  of  the  army.  Plots 
against  the  sovereign,  intelligence  furnished  to  the  enemy,  and 
numerous  other  kindred  matters,  were  all  considered  as  cases  within 
the  cognizance  of  military  authority. 

This  was  its  phase  for  mauy  centuries  in  England,  and  although 
shorn,  as  was  intended,  by  the  Great  Charter,  through  the  exten- 
sion of  the  civil  establishment,  of  much  of  its  offensive  and  dam- 
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aging  power,  its  exercise,  far  beyond  mliat  was  necessary  to  preserve 
discipline  and  order  ia  the  military  service,  waa  continued  till  thp 
time  of  Sir  Edward  Coke,  when,  it  received  its  final  blow,  from 
which  it  Ills  never  entirely  recovered. 

It  is  i  remarkable  fact — at  least  very  remarkable  to  the  Ameri- 
can people — that  martial  law,  as  enforced  in  England,  after  the 
t  F       jm   le,  was  a  weak,  harmless  power,  when  compared 

w   h  th  f  military  authority  in  this   country   during  the 

1    t  th       J  It  was  absolute  over  all  persons  in  the  army,  and 

a  n  d  th  t  t  n  persons,  not  in  the  service,  but  acting  against 
th  w        tbereby  brought  within  the  jurisdiction  and  gov- 

n  t  1  m  t  1  law.  There  was  no  pretence  of  power  to 
d  t    ra  ainst  the  state,  sueh  as  treason  or  other  felony. 

Th  ^ht  t  t  n  judgment  upon  the  citizen,  for  any  offence, 
p  p      h  he  might  commit  or  utter,  touching  the  character 

d     t    t  th    g  ueral  administration,  was  never  claimed. 

Tl  wh  h  carefully  studied  the  history  of  governments, 
wh        th        h        been  two  acknowledged  forces  in  the  state,  the 

1  i  th  1  tary,  need  not  be  told  that  the  latter  is  oonstitu- 
t  Uy  1  d  extend  its  powers,  during  war  or  civil  eonirao- 
t  Th      h      b  en  especially  the  case  in  England  even,  where 

th       h  b    n  more  distrust  of  military  authority,  and  a  more 

p    f    nd  t    he  necessity  of  keeping  it  within  the  strict  limits 

f  th     1  w   th  any  other  country.      But  with    all   the  robust 

pit  11  1th  f  Lnglighmen,  and  their  long-established  devotion 
t  11  b    ty  th      career  is  full  of  instances,  in  which  the  military 

power  has  broken  over  the  boundaries  of  legal  authority,  and  tram- 
pled down,  for  the  day,  the  civil  institutions  of  the  kingdom. 

It  is  thus  seen  how  war  may  be  as  dangerous  to  a  free  state,  on 
account  of  its  inherent  tendencies  to  weaken  or  overthrow  the  civil 
establishment,  as  hostile  invasion  by  a  puwerful  public  enemy.  In 
the  long  struggle  of  the  British  people  for  free  institutions — a 
struggle,  which,  all  the  circumstance  a  of  the  case  considered, 
evinces  more  earnest,  patient,  and  profound  knowledge  of  mankind, 
than  is  elsewhere  to  be  found  in  the  history  of  the  human  family — 
there  is  not  to  be  aepn  one  evout  in  time  of  pe.ice,  since  the  estab- 
lishment of  the  existing  constitution,  which  has  seriously  threatened 
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the  legal  aathority  of  Parliament.  It  has  been  when  the  army 
was  employed  by  the  direction  and  for  the  civil  oatablishment,  that 
it  has  extended  its  powers  beyond  the  authority  conferred  apon  it  by 
the  latter.  But  in  every  such  event  there  haa  been,  on  the  part  of 
the  people,  a  prompt,  earnest,  and  resolute  rebuke  administered  to 
the  offending  power,  and  a  reaesertion  of  the  supreme  authority  of 
the  civil  establishment. 

"  The  artnj  being  established,"  says  an  eminent  English  judge, 
"  by  the  authority  of  the  legislature,  it  is  an  indispensable  requisite 
of  that  establishment,  that  there  should  be  order  aud  discipline  kept 
up  in  it,  and  that  the  persons  who  compose  the  army,  for  all  offen- 
ces in  their  military  capacity,  ehonld  he  subject  to  trial  by  their  offi- 
cers. That  has  induced  the  absolute  necessity  of  a  mutiny  ant 
accompanying  the  army."  "  It  is  one  of  the  objects  of  that  act  to 
provide  for  the  army,  but  there  is  a  much  greater  cause  for  the 
existence  of  a  mutiny  act,  and  that  is  the  preaervation  of  the  peace 
and  safety  of  the  kingdom ;  for  there  is  nothing  so  dangerous  to  the 
civil  establishment  of  a  state,  as  a  licentious  and  undisciplined 
army."  "The  object  of  the  mutiny  act,  therefore,  is  to  create  a 
court  invested  with  authority  to  try  those  who  are  a  part  of  the 
array,  in  all  their  different  descriptions  of  officers  and  soldiers ;  and 
the  object  of  the  trial  is  limited  to  breaches  of  military  duty.  Even 
by  that  extensive  power  granted  by  the  legislature  to  his  majesty, 
to  make  articles  of  war,  those  articles  are  to  be  for  the  better  gov- 
ernment of  his  forces,  and  can  extend  no  farther." 

These  extracts  exhibit  the  structure  of  the  civil  establishment 
in  England,  and  show  clearly  that  the  military  is  held  in  complete 
subordination  to  it.  The  mutiny  act  confers  jarisdiction  to  the 
army  over  offences  committed  by  persons  in  a  mililary  capacity. 
Without  such  a  delegation  of  power,  we  take  it,  the  army  would 
have  no  authority,  of  any  kind,  to  punish  persons  in  its  own 
service.  Its  power  is  limited  by  the  aot  esclu.sively  to  such  persona 
— is  conferred  by  the  state  to  that  extent  only.  And  then  over  all 
is  constituted  a  court,  having  superior  jurisdiction  of  all  those  who 
are  a  part  of  the  array,  in  all  their  different  descriptions  of  officers 
and  soldiers. 

The  important  right  to  ordain  articles  of  war,  existing  in  the 


>y  Google 


MAKTIAI,  LAW.  103 

Crnwn  nf  EagUnl  ind  delegated  by  the  ''tatei  to  Oongresa  tere, 
cai  m  no  evput  be  eseroised  m  either  eountry  10  as  to  confer 

jurisdiction  upon  the  army  bey  nl  wtat  is  necessary  to  pre- 
serve and  maintain  discipline  The  law  here  la  precisely  what  it 
is  in  J  ngland  with  this  es:,eption  that  there  la  no  power  in  Con- 
gress, as  there  unquestionably  is  in  Parliament,  to  estend  the 
authority  of  the  army  beyond  the  limits  set  upon  it  by  the  csisting 
Britiah  system.  That  system,  in  this  respect,  is  ours.  All  our  no- 
tions of  civil  liberty,  and  what  is  neceasary  to  maintain  it,  we 
inherited  from  England,  Wo  started  in  our  career  of  independent 
government  on  this  distinct  basis  :  that  as  long  as  the  eivi!  estah- 
lishment  can  be  maintained  it  must  be  absolute  over  the  military 
W    w    t  f    th     th       th  1  m      t       d  tl    t  th    1  tt       h     Id 

Iw  y    b    h  Id  g    t     f  th    f  bj     t  t     t.       \  n    t 

11  d  th  t  y  J.  n  th        ray   wh  rat 

g      1        th      tj  ff     d  t  tl      I  w     1    bl     t 

p        h        t  tl  h  th  t  i  J  1!     1    bl    t  y     t 

wh    ra  y  b       J       d   th      by      Th      d     t  h       h  p     t 

dly     ffi  m  d         f    gl     d        E  t     m     p        bra     t    h         b 
f         l£;tmltymnd  whthw  m 

d  ffi     Ity  ta     ng  wh  th      th         g      1    ff         w        t     tly 


alt 


^7 


Ph    m    t 

11     t  d  p    1   ] 
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W  11  wh 

d        Id 

t    b    fl  gg  d 

I       f  th       1  f       m      1  t     1 

by      mm  f  t  m         1 

h  t  h    d    d      Tw     ty  y  ft 

th         n  n    f  th      ff  W  II  w      t     d  1      h  I      ti 

ities.  Convicted,  and  eseeuted.  The  case  tnrned  upoa  a  single  point, 
whether  the  alleged  offence  of  the  soldier  was  strictly  military  in 
its  nature.  This  having  been  determined  in  the  negative,  the 
original  trial  by  court  martial  could  not  screen  the  unfortunate 
commander,  because  by  that  decision  the  military  authority  was 
left  wholly  without  any  jurisdiction  of  the  soldier's  offence. 

Lord  Coke  saya :  "  If  a  lieutenant  or  any  other  that  hath 
commission  of  martial  law  in  time  of  peace,  hang  or  otherwise 
eseoute  any  man,  by  color  of  martial  law,  this  is  murder."  What 
is  here  meant  by  the  words  "  in  time  of  peace,"  is  explained  by 
judicial  decisions  to  be  "  when  the  courts  are  open  " — when,  in 
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other  worl«  the  cml  establishincnt  la  in  Ml  operation.  The 
Count  de  Linc^stei  having  been  taken  m  open  insurrection,  was,  by 
judgment  ot  nixrtial  law  put  tD  death  and  this,  though  it  was 
conceded  that  Lanca'fter  was  taken  m  an  armed  effort  to  over- 
throw the  laws  was  adjudged  murder     The  reason  assigned  hy  the 
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limited  excluaively  to  persoua  legally  eurolled  therein — which,  by 
its  oonatitution  and  the  philosophy  of  the  system,  can  be  done  no- 
where else.  But  even  this  authority  must  be  atrictly  confined  to 
the  preservation  of  discipline  ;  for  on  no  other  basis  can  it  be  justi- 
fied, either  by  logical  or  analogical  reasoning.  Every  officer,  from 
the  commander-in-chief  to  the  lowest  subaltern,  is  accountable  to 
the  civil  establishment  for  the  mauuer  aud  extent  of  its  exercise. 
Tbe  military  is  a  creature  of  the  law,  and  never  a  judge  of  the  law. 
Its  tribunals  are  limited  by  the  Constitution  of  the  United  States, 
and  by  the  practice  of  our  own  and  the  British  Government,  to  the 
narrow  sphere  of  its  own  service,  and  in  that  service,  to  the  simple 
preservation  of  discipline. 

Another  consideration  of  the  subject,  it  appears  to  us,  is  enti- 
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action  of  the  constituted  authorities  of  a  sovereign  member  of  the 
Union.  The  ease  did  not,  in  other  words,  come  within  the  legal 
jurisdiction  of  the  United  States,  It  was  for  the  State  of  Rhode 
Island  alone  to  determine  whether  she  would  recognize  an  exclu- 
sive military  government  over  her  people,  or  not. 

We  allude  to  this  phase  of  our  compound  system,  to  show  that 
there  are  more  powers  than  one  to  be  consulted,  in  eases  inv^olving 
the  unwarranted  exercise  of  military  authority  in  this  country. 
That  of  the  United  States  is  limited  to  the  federal  army,  within 
the  "^cope  of  the  laws,  and  to  the  single  end  of  preserving  discipline 
therein.  On  this  subject  we  give  entire,  at  the  close  of  this  chap- 
ter, the  minority  report  of  the  judges,  by  Mr.  Justice  Woodbury, 
in  the  case  of  Luther  vs.  Bordan,  because  it  is  a  full  esposition  of 
martial  law,  and  its  leg.al  accuracy  is  not  questioned  bj  the  major- 
ity decision,  the  latter  resting  the  case  esciusively  on  the  ground 
that  they  had  no  right  to  go  beyond  the  action  of  the  authorities 
of  a  sovereign  State.  This  report  will  be  found  very  full  in  argu- 
ment and  authority,  and  will  well  repay,  in  these  times,  a  careful 
reading.  Iq  further  illustration  of  the  subject,  we  give  entire  the 
exposition  of  Lord  Loughborough,  of  what  in  England  is  regarded 
as  the  relation  of  martial  law  to  the  civil  establishment  of  the 

Having  traced  out  the  origin  of  martial  law  (or  military  law,  or 
the  war  power,  as  the  arbitrary  enforcement  of  military  government 
has  been  indifferently  denommited),  its  decline,  under  the  gradual 
enlargement  of  the  civil  establishment,  to  its  final  overthrow,  at 
the  close  of  the  sisteenlh  and  commencement  of  the  seventeenth 
oenturies,  we  have  now  only  to  refer  to  the  ordinary  practice  of  the 
existing  Administration  to  put  the  reader  m  poe'iession  of  all  that  is 
necessary  to  enable  him  to  form  an  enlightened  judgment  upon  the 
current  events  of  the  day  touching  the  maintenance  of  our  free 
system  of  laws.  It  is  quite  unneces<iary  to  reiterate  what  we  hai  e 
already  stated  upon  this  point  The  exercise  of  martial  law,  to 
the  utmost  limit  of  its  enforcement  m  England  up  to  the  year 
1688  ;  its  actual  control  over  all  persons  at  will,  both  in  and  out 
of  the  military  service,  its  cxtecion  to  the  eieryday  exile  oi 
transportation  of  persons  beyond  the  limits  of  the  lulhoriLy  of  the 
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United  States ;  its  levy  and  collection  of  tazes ;  its  arbitrary  im- 
position of  fines  ;  ita  arrest  and  imprisonment  of  citizens  without 
any  wairant  of  law ;  its  suppression  of  free  speecii,  the  press,  re- 
ligious freedom,  and  trial  by  jury;  its  confiscation  of  estates;  its 
summary  esecation  or  murder  of  persons ;  and,  finally,  the  open 
justification  of  all  theae  acts,  by  high  ofiiccra  of  state,  are  simple 
historical  facts.  It.  matters  little,  to  a  suffering  people,  by  whose 
direction  or  order,  or  in  what  name,  or  by  what  pretended  authority, 
those  things  hare  been  done.  They  stand  as  historical  events,  jus- 
tified by  those  who  have  caused  them,  and  the  power  that  com- 
manded them  is  still  supreme  over  public  affairs.  We  will  not 
undertake  to  argue  the  question  whether  they  are  legal  or  illegal. 
To  any  man  of  common  understanding,  they  must  be  receiyed  as 
conclusi^ve  evidence  of  great  depravity  or  great  ignorance. 

It  is  too  late  iu  the  progress  of  free  government  to  argue  the 
question  whether  the  governor  of  a  State  is  authorized,  by  the  ex- 
istence of  war  or  rebellion,  to  become  a  despot.  We  must  submit 
tamely  to  the  surrender  of  all  that  makes  a  nation  of  freemen,  or 
we  must  vindicate  our  rights,  enforce  our  laws,  and  cherish  our 
ancient  habits,  customs,  and  traditions.  We  cannot  command  the 
respect  of  the  world  and  permit  su^b  despotic  institutions  is  martial 
law  to  go  f     pi       If       J    f        d    p  t   m  t     1    1 1  b    ty 

let  us  hav     t        t  If  d  w  th    t  I       p       bit 

Wg  cannot  wllffthg  ftglt        hit        1 

It  would  bfbtt        t  tccjtth        wd  ddt 

clothe  it  w  th  th    d  g  d  f    m  I  t         f  dy       t  t 

There  tb       gd      bhlffh       whh         to 

submit  toth        btyd  f       grtmlty  1 

Mankind  ft      dpod      yld  tfh       gtth         h 

career  ma  k   II  p       n  y  th       1  11  w  m  Th    h    t    y 

of  the  wo  !d        f  li    f       t  f  th         t  d  w      II  d     11 

tipon  them  w   h  p>c  1  te      t       d     ft       f    1  ymp  th 

turning  to  those  whose  brdliant  deeds  ha*  e  raised  them  to  dynastio 
honors,  even  at  the  expense  of  the  liberties  of  the  people. 

We  are  not  permitted  to  avail  ourselves,  however,  of  this  species 
of  justification  for  abandoning  that  noble  structure  of  free  govern- 
ment, under  which  we  have  lived  and  prospered  from  the  very  first 
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day  of  our  occupati  n  nf  this  tout  rent  All  oui  great  men,  with- 
out a  single  exception  1  a\e  cvinccil  the  mi'it  earnest  and  profound 
love  of  our  iastitutions  We  remember  no  m'stancc,  in  the  whole 
history  of  the  country  up  to  the  year  18bl  m  which  a  great  public 
man  has  not  shown  his  entire  levotion  tu  our  free  system  of  laws, 
and  made  their  strut  maintenance  tlio  first  and  la'^t  duty  of  every 
good  citizen.  Precisely  when  we  had  most  need  of  fidelity  and 
patriotism  we  have  foun  1  both  most  wantin^  amni  g  representatives 
and  people.  The  Union  menaced  by  w  despread  and  thoroughly 
organized  rebellion  against  ita  luthority  not  by  detached  masses  of 
the  people,  but  bj  great  and  powerful  (.onstituent  States,  acting  on 
the  theory  of  the  right  of  seees  lou  we  haie  undertaken  to  enforce 
its  powers  over  all  its  original  torritjr  es  not  hy  the  command  and 
direction  of  the  civil  eitahlishment  but  solely  by  the  command  and 
power  of  the  military  It  is  impossible  t  overl  ok  the  great  fact 
that  the  employment  if  civil  officers  hia  eea  cd  to  be  a  perceptible 
feature  in  the  generil  administration  cf  the  Un  on  Those  duties 
which,  with  rare  exceptions  under  the  British  system,  have  not,  for 
more  than  five  hundred  years  been  intruste  1  to  the  military,  are 
now  habitually  di  charged  hy  that  ^rm  of  the  pubbi  service.  We 
venture  to  say  that  there  is  not  one  ingle  general  officer  engaged 
in  active  service  whD  judge  i  bv  English  or  federal  law,  has  not 
made  himself  liable  to  infam  us  [  umahment  through  the  courts  of 
civil  judicature;  nDr  is  there  the  least  r[ueBtion  but  those  courts 
have  legal  jurisdietion  of  Lvcry  such  offence  But  the  actual  power 
is  all  in  the  hands  of  the  military  at  preci^>ely  the  time,  too,  it 
must  be  borne  in  mmd  wl  en  thi,  pcojle  are  called  upon  to  submit 
to  the  heaviest  saentioes  to  uph  Id  tie  authority  and  enforce  the 
Jaws  of  the  Union '  Just  when  we  require  the  greatest  integrity 
as  an  example  to  offenders  nd  as  a  means  of  uniting  and  strength- 
ening the  friends  f  the  Government  preciselv  then  we  are  made 
to  feel  that  other  thin  patriotic  considerations  tontrol  the  couocila 
and  direct  the  policy  of  the  nation  It  is  surely  not  martial  law 
and  military  government  extended  over  the  loyal  '  people  of  this 
country,  which  will  1  est  put  down  the  d  sloyal  and  restore  the 
supremacy  of  the  laws.  We  cannot  comprehend  the  wisdom  of  the 
policy  which  comniauds  that  if  one  State  turns  against  the  Union 
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the  Buthoritiea  of  the  latter  should  diefranchisc  all  the  othera,  &a 
the  best  meana  of  restoring  order  and  good  neighborhood  ;  that  if 
one  section  renounces  its  obligations,  the  others  should  be  deprived 
of  the  power  of  fulfilling  theirs. 

If  the  seceding  Stales  of  the  South  were  gniltj  of  a  great 
wrong  in  resisting  the  authority  of  the  confederation,  how  is  it  possi- 
ble to  make  the  proof  of  it  available  to  us  otherwise  than  by  a  faith- 
ful and  honest  effort,  on  our  part,  to  restore  that  authority  ?  If 
we  consent  that  the  laws  shall  be  set  aside,  from  whatever  motive 
or  on  whatever  pretjixt,  are  we  leas  guilty  of  disobedience  to  their 
authority  and  commandment  than  the  people  of  the  seceding  States  ? 
There  is  surely  nothing  else  to  maintain  than  our  free  government. 
>Wb  hgm  agm 

w  dpm  b  dwhm  T  pn 

p    p  h        w    h  V, 

mHwfihmg  m  dh 


h  ff  hd  hw  phC 

adhwhm  h  pbffi  gh  w 

ddkto  hm  h  p 

enl  /        1>  P^  P  h    C  a  d     w 

dd      m  hmuhp 

This        g    g         eq  P  d  Th        bj 

under  disc««ion  wa^  the  exercise  o  e  ec  e  jowers  by  the  Pres 
ident  of  the  United  Stales  Those  powers  are  all  expressly  defined. 
To  go  boyond  their  authority  is  "repugnant,  hostile,  aod  destruc- 
tive to  the  Constitution  and  laws  of  the  state; "  for  when  "official 
agents  "  go  beyond  that  authority,  then  surely  we  have  not  a  gov- 
ernment of  laws,  but  a  despotism,  '  let  it  be  called  what  it  may." 
The  inquirj  is  return(,d  to  ui,  <  in  we  be  ranked  as  vindicators  of 
the  Constitution  and  laws  of  the  Union,  so  long  as  we  permit  our 


>y  Google 


110  FEEE   GOVERNMENT. 

official  agents  to  set  up  aajtliing  else  as  the  goremiug  power  over 
tbe  people  ? 

Do  we  come  to  tlie  work  with  clean  bands  to  enforce  the 
laws,  or  seek  the  restoration  of  friendly  intercourse  and  political 
brotherhood  between  the  North  and  the  South,  when  througliout  all 
the  loyal  States  we  find  the  civil  establishment  to  have  been  super- 
seded or  driveo  out  by  the  military  ? 

Can  we  be  couBidcicd  "Union  men,  battling  for  the  preservation 
of  the  Constitution  and  the  enforcement  of  the  laws,  until  we  have 
stricken  down  that  dominant  military  power  which  now  governs  all 
the  "  loyal  "  States  ? 

If  we  are  contending  for  anything,  it  is  for  the  civil  estflhlish- 
ment.  It  is  a  great  misfortune  for  a  free  state  ever  to  be  compelled 
to  call  into  being  a  military  force  of  any  considerable  numbers,  and 
a  great  crime  to  permit  its  employment  in  any  other  way  than  in 
aid  of  and  obedience  to  the  orders  of  civil  tribunals, 

A  free  state  can  never  have  any  sufficient  occasion  for  the  en- 
forcement of  martial  law,  for  when  that  species  of  arbitrary  and 
irresponsible  government  is  really  necessary,  the  evidence  will  be 
conclusive  that  it  has  ceased,  to  all  practical  intents  and  purposes, 
to  be  a  free  state.  A  despotism  is  made  by  the  exercise  of  original 
and  supreme  power  by  tbe  chief  of  a  state.  It  consists  in  tbe 
simple  fact  that  such  power  ^nay  be  exercised.  It  would  be  not 
less  a  despotism  in  the  event  of  the  assumption  of  supreme  power, 
in  particular  eases,  whether  the  chief  should  enforce  tie  former 
laws  of  the  community  or  not.  Cromwell  governed  through  estab- 
lished English  tribunals  and  laws  long  after  his  assumption  of 
dictatorial  powers.  Hume  says,  on  this  subject,  that  "  all  the  chief 
offices  In  tbe  courts  of  judicature  were  filled  with  men  of  integrity ; 
amidst  the  violence  of  faction  the  decrees  of  the  judges  were  upright 
and  impartial ;  and  to  every  man  hd  himself,  tvhere  necessity  required 
the  contrary,  the  law  was  the  great  rule  of  conduct  and  behavior." 

Nobody  will  C[Ucstioii  the  completeness  of  the  revolution  which 
conferred  upon  the  Lord  Protector  dictatorial  and  despotic  powers. 
The  process  of  its  exercise  is  admirably  described  by  the  same 
learned   historian  ; 

"  The  Protector  instituted  twelve  major-generals,  and  divided 
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the  whole  kingdom  of  England  ioto  so  many  military  juriadiotions. 
These  men,  assisted  hy  eommissi oners,  had  power  to  subject  whom 
they  pleased  to  decimation,  to  Jcvy  all  the  taxes  [see  recent  pro- 
ceedings of  General  Hugh  Ewiog  in  Kentucky,  and  like  proceed- 
ings in  Missouri  and  other  States]  imposed  by  the  Protector  and 
his  council,  and  to  imprison  any  person  who  should  be  expoHed  to 
their  jealousy  or  suspicion;  nor  wa,s  there  any  appeal  from  them 
but  to  the  Protector  himself  and  his  counciL  Under  color  of 
these  powers,  which  were  sufficiently  exorbitant,  the  major-gener- 
als exercised  authority  still  more  arbitrary,  and  acted  as  if  ahaolida 
masters  of  the  property  and  person  of  every  sulject.  All  reasonable 
men  now  concluded  that  the  very  mask  of  liberty  was  thrown  aside, 
and  that  the  nation  was  forever  subjected  to  military  and  despotic 
government,  exercised,  not  in  the  legal  manner  of  Kuropean  nations, 
but  according  to  the  maxima  of  Eastern  tyranny.  Not  only  the 
supreme  magistrate  owed  his  authority  to  illegal  force  and  usurpa- 
tion, he  had  parcelled  out  the  people  into  so  many  subdivisions  of 
slarery,  and  had  delegated  to  his  inferior  ministers  the  same  un- 
limited authority  which  he  himself  had  so  violently  assumed," 

Perhaps  no  chief  of  a  state  over  made  more  sanctimonious  profes- 
sions of  friendship  for  the  people,  or  more  repeated  promises  to 
preserve  and  maintain  tho  civil  establishment,  than  Cromwell.  If 
he  exercised  absolute  powers,  it  was  necessary,  he  claimed,  in  order 
to  put  down  "  disloyal  "  persons.  Without  the  time  or  disposition 
to  Ig  h  muwng  hP  otector's  gov- 

«m  ng  pp  hhwn     only  the  chief 

f  a  P  f  b      h       dm  n     f    h     state  was  so 

c    d       d  pa        lly    i  lud    f    m    h     b   ly  politic  every 

ubj       wh    d  d  n       n  U  h     p  1    y      All  such  persoDa 

w  d  d  and  d  d   1  y  1      to   h     g    ernment.     It 

dfB  fmhb         hw        dlynd  conclusively 

h        h    w  hi   h  d  t.  11    h       wh    did  not  either 

Uj  m      lly  h         CjoJ  ordamed  Protc borate."      He 

had  made  ample  provision  for  carrying  out  hia  work  of  oppression 
and  confiscation,  by  parcelling  out  the  people  into  military  sections, 
and  setting  over  each  a  major-general. 

The  employment  of  the  civil  establish  uient,  even  through  the 
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most  pliant  of  agents,  was  too  cumbrona,  heary,  and  uncertain  to 
answer  hia  purpose.  Tliere  is  always  too  imieh  light  in  courts  of 
judicature  to  reader  their  employment  in  works  of  oppression 
either  safe  or  effective.  "  An  army,"  on  the  other  hand,  says  Hume, 
"  is  so  forcible,  at  the  same  time  so  coarse  a  weapon,  that  any  hand 
which  wields  it  may,  without  much  dexterity,  perform  any  opera- 
tion and  attain  any  ascendant  in  human  affairs." 

It  is  hardly  necessary  to  add,  that  neither  persons  nor  prop. 
erty  have  ever  been  respected  under  the  government  of  military 
law. 

Mr.  "Webster  saya  :  "  We  have  no  experience  that  teaches 
that  any  other  rights  are  safe  where  property  is  not  safe.  Con 
cations  and  plunder  are  generally,  in  revolutionary  commotions,  i 
fir  before  banishment,  imprisonment,  and  death.  It  would  be  mi 
strous  to  give  even  the  name  of  government  to  any  association 
which  the  rights  of  property  should  not  be  completely  secured. 
,  .  ,  The  English  Revolution  of  1688  was  a  revolution  in  favor 
property  a=i  well  as  of  rights  It  wis  brought  about  by  the  men 
f  p  p  y  f  th  s  u  t  a  d  u  wn  nm  tal  R  I  t  n 
w       ud       knntt      hak  pld       pj      jbttpo- 

t    t 

The  1   e  t  bl   hnent    ud  ygnmtp  t 

and       f  th     1      1    ight     f  tl     wh  1    ^     pi     wh  1    tl     ml 

ta  y  bl  1  m  nt  und  e  y  kn  wn  yst  m  ha  1  f  u  d  f  a 
t   ally  t        p     ent  a  f    t    n      It      th  law    f  fa  t    n      It 

b  ars       nj  lete  m)  Ian        n    1!    t    f    tu  nd       all    t    a 

t  E  to  a  f  t  n  Impat  nt  f  nt  1  un  uly  d  tat  1  and 
uncomp  n^    t      mm  nd    wl  sp    tul  t    n  w  uH  i"e  b  t 

nd  pun  hswh  tatln        ndd      W      antd 

better  in  illustration  of  thia  idea  than  again  to  summon  Mr.  Web- 

"  Liberty  is  the  creature  of  law,  essentially  different  from  that 
authorized  licentiousness  that  trespasses  on  right.  It  is  a  legal 
and  a  refined  idea,  the  offspring  of  high  civilization,  which  the  sav- 
age never  understood  and  never  can  understand.  Liberty  exists 
in  proportion  to  wholesome  restraint ;  the  more  restraint  on  others, 
to  keep  off  from  us,  the  more  liberty  we  have The  working 
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of  our  complex  system,  full  of  checks  and  restraints  on  legislative, 

executive,  and  judicial  power,  is  favorable  to  liberty  and  justice. 

Those  chenks  and  restraints  are  so  maaj  safeguards  thrown  around 

d     d     I     ght       d      t  TL  t  m  t       wh    IS  p    t    t  d 

f    ™     J    J 

Th     p  w       f  p    t    t  ts     lly      th    1  w      B  y     d  th 

1  w    t         11  d    p       m       R      1  t  1  tl      m 

th    w    f         dy  aaty      d  th       b  1 1  t         f        th      wl    h  t  ke 
up    h      Id    y  t  m    f  1  w        d      f  tl  f  i  ttl        mp 

at  i  B  }     d    h     A        ^m     t    ?h  fth 

d  y       d  th    1   pi      m    t    f  fc    f    ffi         1  th      th 

mfl  Ij  f  I       W        y    w  th     f       J  d 

mte  pdllt  y         tttl 

1  Th  mp    t     t       ly       th  1      g      t  I  ss 

fid  1  y  t    th    1  w       th        wh         m  d  th       wh    g        t    f 

ffi         It  t      ly      w    k  p      t       th     y  t  m  th  t       tl 

t         f  th    g    tl     h    h    t     d       t    t  t    m      h  p      h    dly   1     bl 
to    th     h    h    t  d  g    t        t  tl       t  t        Tl  t    m      p  p  1 

It  d  oat     th  'y    f  g       g  f      t  b  th  t 

p  1    y      H    wh  ^  t  th     m    t       t  b  tt      m  th 

J   dgm     t    f  p    t  h       I     wh         m     t   1  d   h         t   t     th 

fldp  dth  d        fpblff  Ply 

fm  pttththlwSwh         fd  Wh         t 

d  m     d  d  th  p  f  fh  1      tabl  hm     t       d   th 

f       mtfmtllwwp       [tljj,  ptl  d 

t        d  th       tl  N  th        w      m  th  1         t  g 

t  th     p         t      b  11        th       f      J   bl     w    t  t  1 

pttg       tth        f       mtf         tllw        th       ttf 
NwYkt  t  wllthjj       fidt  hb 

d  twh  gh  tpj  lyh  fdtn 

th         f  th     p    pi     f  N  w  Y    k     It  p  1    y  th  t  d    t  ted 

th       p         t       It  w         t  p        pi    1  h  d  th  y  ]         g 

mdbyt        Ithywld  h        ithd        j,  d 

1  It         f  th 

Th    m        ty     p    t  by  M     J  W     lb    y     f  th    S  p    m 

C     rt    f  th    Ua  t  d  &t  t  th  f  Luth       g       t  B    d  n 
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embraces  a.  very  full  and  accurate  review  of  the  power  of  martial 
law: 

"  J'hia  is  no  new  distinction  in  judicial  practice  any  more  than 
in  judicial  adjudications.  The  pure  mind  of  Sir  Matthow  Hale, 
after  much,  hesitation,  at  last  consented  to  preside  on  the  bench  in 
administering  the  laws  between  private  parties  under  a  government 
established  and  recognised  by  other  governments,  and  in  full 
pflssession  de  faelo  of  the  records  and  power  of  the  liingdom,  but 
without  feeling  satisfied  on  inq^uiring,  as  a  judicial  question,  into 
its  legal  rights,  Cromwell  had  '  gotten  possession  of  the  govern- 
ment,' and  expressed  a  willingness  '  to  rule  according  to  the  laws 
of  the  land' — by  '  red  gowns  rather  than  red  coats,'  as  he  is  re- 
ported to  have  quaintly  remarked.  And  this  Hale  thought  jnstified 
him  in  acting  as  a  judge.  {Hale's  Hist,  of  the  Com.  Law,  p.  14, 
Preface.)  For  a  like  reason,  though  the  power  of  Cromwell  was 
soon  after  overturned,  and  Charles  the  Second  restored,  the  judicial 
decisions  under  the  former  remained  unmolested  on  this  account, 
and  the  judiciary  went  on  as  before,  still  looking  only  to  the  defaeio 
government  for  the  time  being.  Grotius  virtually  holds  the  like 
doctrine.  (B.  I.,  oh.  4,  see.  20,  and  B.  11.,  ch.  13,  sec.  11.)  Such 
was  the  ease,  likewise,  over  moat  of  this  country,  after  the  Declar- 
ation of  Independence,  till  the  acknowledgment  of  it  by  England 
in  1783.  (3  Story's  Com,  on  Const.,  ^  214,  215.)  And  such  is 
believed  to  have  been  the  course  in  France  under  all  her  dynasties 
and  regimes,  during  the  last  half  century. 

"These  conclusions  are  strengthened  by  the  circumstance,  that 
the  Supreme  Court  of  Rhode  Island,  organized  since,  under  the 
second  new  constitution,  has  adopted  this  principle.  In  numerous 
instances,  this  court  has  considered  itself  bound  to  follow  the  deci- 
sion of  the  StatQ  tribunals  on  their  own  constitutions  and  laws. 
(See  cases  in  Smith  i;.  Babcock,  2  Woodb.  &  Min. ;  5  Howard, 
139  ;  Elmendorf  v.  Taylor,  10  Wheat.  159  ;  Bank  of  U.  States  v. 
Daniel  et  al.,  12  Peters,  32.)  This,  of  course,  relates  to  their 
validity  when  not  overmJing  any  defence  set  up  under  the  authority 
of  the  United  States.  None  such  was  set  up  in  the  trial  of  Dorr, 
and  yet,  after  full  hearing,  the  Supreme  Court  of  Rhode  Island 
decided  that  the  old  charter  and  its  legislature  were  the  political 
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powers  which  tbej  were  bound  to  respect,  and  the  only  onea  legally 
in  force  at  the  time  of  this  transaction ;  and  accordingly  concicted 
and  punished  the  governor  chosen  under  the  new  constitution  for 
treason,  as  being  technically  committed,  however  pure  may  have 
been  his  political  designs  or  private  character.  (Report  of  Dorr's 
Trial,  1844,  pp.  130,  131.>  The  reasons  for  this  uaiform  eompli- 
ance  by  us  with  State  decisions  made  before  ours  on  their  own  laws 
and  constitutions,  and  not  appealed  from,  are  given  by  Chief-Justice 
Marshall  with  much  clearness.  It  ia  only  necessary  to  refer  to  his 
language  in  Elmendorf  v.  Taylor,  10  Wheat  159  Starting,  then, 
as  we  are  forced  to  here,  with  <ieveral  politici!  qupstions  arising  on 
this  record,  and  those  settled  by  political  tnbunils  in  the  State  and 
General  Government,  and  who^e  decisions  on  them  we  possess  no 
constitutional  authority  to  revise  all  which,  appirently,  is  loft  for 
us  to  decide  is  the  other  point — whether  the  statute  ostiblishing 
martial  law  over  the  whole  State,  and  under  which  the  ^cts 
done  by  the  defendants  are  sought  to  be  justified  can  be  deemed 
constitutional. 

"  To  decide  a  point  like  the  Id&t  is  olearlj  within  judicial  cogni- 
zanoe,  it  being  a  matter  of  pniate  personal  authority  tnd  right, 
set  up  by  the  defendants  under  constitutions  and  laws,  and  nnt  of 
political  power,  te  act  in  relation  to  the  makiDg  of  the  former 

"Firstly,  then,  in  order  to  judge  properly  niiethei  this  aot  of 
Assembly  was  constitutional,  let  us  see  what  was  the  Lmd  and 
character  of  the  law  the  Abaembly  intended  in  this  instance  to 
establish,  and  under  which  the  respondents  profess  to  have  icted 

"  The  Assembly  says  :  '  The  State  of  Bhode  Inland  and  Provi- 
dence Plantations  is  hereby  placed  under  martial  law,  and  the  ^ame 
is  hereby  declared  to  be  in  full  force  until  otherwise  ordertd  by  the 
General  Assembly,  or  suspended  by  proclamation  ot  his  excellency 
the  Governor  of  the  State'  Now,  the  words  'martial  law,'  as 
hero  used,  cannot  be  construed  in  anj  othi,r  thin  thtir  legal  sense, 
long  known  and  recognized  m  Icgd  precedents  as  wtU  as  political 
history.  (See  it  in  1  Hallam  s  Con'st  Hist ,  eh  5,  p  258 ,  1  Mae- 
Arthar  on  Courts  Martial,  ^3)  The  legislature  evidently  meant 
to  be  understood  in  that  sense  by  u-iing  words  of  such  well  settled 
construction,  without  any  limit  or  qualilication,  and  covLrii!r  the 
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corpus,  thej,  of  course,  would  have  said  that,  and  notbiiig  more. 
A  brief  exaruination  will  show,  ako,  that  tiiey  did  not  thus  intend 
to  put  in  force  merely  some  modero  military  code,  such  a^^  the 
Articles  of  War  made  by  Congress,  or  those  under  the  Mutiny  Act 
in  England.  They  do  not  mention  either,  and  what  is  conclusive 
on  this,  neither  would  cover  or  protect  them,  in  applying  the  pro- 
visions of  those  laws  to  a  person  situated  iiJte  the  plaintiff.     For 
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nothing  is  better  settled  than  that  military  law  applies  only  to 
military  persons ;  bat  '  martial  law '  is  made  here  to  apply  to  alL 
(Hougli  ou  Courts  Martial,  384,  note ;  27  State  Trials,  625,  in 
Tteobald  Wolfe  Tone's  case.) 

"  The  present  laws  for  the  government  of  the  military  in  Eng- 
land, also,  do  not  esist  in  the  vague  and  general  form  of  martial 
law  ,  hut  are  explicitly  restricted  to  the  military,  and  are  allowed 
as  to  them  only  to  prevent  desertion  and  mutiny,  and  to  preserve 
good  disciplme.  (1  Bl.  Com.  -112;  1  M^c Arthur  on  Courta 
Martial,  p  20  )  So,  in  this  country,  legislation  as  to  the  military 
IS  usually  confined  to  the  General  Goveraniont,  where  the  great 
powers  ot  war  and  peace  reside.  And  hence,  under  those  powers, 
Congress,  hy  the  aet  of  1806  (2  Stat,  at  Large,  359),  has  created 
the  Articles  of  War,  '  hy  which  the  armies  of  the  United  States 
shall  be  governed,'  and  the  militia  when  in  actual  service,  and 
only  they.  To  show  this  is  not  the  law  by  which  oth^  than  those 
armies  shall  be  governed,  it  has  been  found  necessary,  in  order  to 
include  merely  the  drivers  or  artificers  '  in  the  service,'  and  the 
militia  after  mustered  into  it,  to  have  special  statutory  sections, 
(See  articles  96  and  97.)  Till  mustered  together,  even  the  militia 
are  not  subject  to  martial  law.  (5  Wheat.  20  ;  3  Stor.  Com.  Const. 
§  120.)  And  whenever  an  attempt  is  made  to  embrace  others  in  its 
operation,  not  belonging  to  the  military  or  militia,  nor  having  ever 
agreed  to  the  rules  of  the  service,  well  may  they  say,  we  have  not 
entered  into  such  bonds — in  hmo  vinculo,  non  veni.  (2  Hen,  Bl. 
99;  1  Bl.  Com.  408,  414;  1  D.  &  E.  493,  550,784;  27  State 
Trials,  625.)  Well  may  they  esclaim,  as  in  Magna  Charta,  that 
'no  freeman  shall  be  taken  or  imprisoned  but  by  the  lawful  judg- 
ment of  his  equals,  or  by  the  law  of  the  land.'  There  is  no  pre- 
tence that  this  plaintiff,  the  person  attempted  to  be  arrested  by  the 
violence  exercised  here,  was  a  soldier  or  militiaman  then  mustered 
into  the  service  of  the  United  States,  or  of  ilhode  Island,  or  sub- 
ject by  its  laws  to  be  so  employed,  or  on  that  account  sought  to  be 
seized.  He  could  not,  therefore,  in  this  view  of  the  case,  be  arresfed 
under  this  limited  and  different  kind  of  military  law,  nor  houses  be 
broken  into  for  that  purpose  and  by  that  authority. 

"So  it  is  a  settled  principle  even  in  England,  that,  'under  the 
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British  Constitution,  the  military  law  does  in  no  respect  either 
supersede  or  interfere  with  the  civil  law  of  the  realm,'  and  that 
'  the  former  ia  ia  general  subordinate  to  the  latter '  (Tytler  on 
MOitarj  Law,  36f>) ;  while  '  martial  law  '  overrides  them  all:  The 
Articles  of  War,  likewise,  are  not  only  authorized  by  permanent 
rather  than  temporary  legislation,  but  they  are  prepared  by  or 
under  it  with  punisliiuenta  and  rules  before  promulgated,  and 
known  and  assented  to  by  those  few  who  are  subject  to  them,  as 
operating  under  established  legal  principles  and  the  customary 
military  law  of  modern  times.  (1  East,  306,  313 ;  Pain  v.  Wil- 
lard,  12  Wheat.  539,  and  also  19  ;  1  MaoArthur,  Courts  Martial,  13 
and  215,)  They  are  also  definite  in  the  extent  of  authority  under 
them  as  to  subject-matter  as  well  as  persons,  as  they  regulate  and 
restrain  within  more  safe  limits  the  jurisdiotioQ  tn  be  used,  and 
recognize  and  respect  the  civil  rights  of  those  not  subject  to  it,  and 
even  of  those  who  are  in  all  other  matters  than  what  are  military 
and  placed  under  military  cognizance.  (2  Stephen  on  Laws  of 
Eng.  602;  9  Bae.  Abr,,  Soldier,  F;  Tytler  on  Military  Law, 
119.)  And  as  a  further  proof  how  rigidly  the  civil  power  requires 
the  military  to  confioe  even  the  modified  code  martial  to  the  mili- 
tary, and  to  what  are  strictly  military  matters,  it  cannot,  without 
liability  to  a  private  suit  in  the  judicial  tribunals,  be  esercised  on 
a  soldier  himself  for  a  cause  not  military,  or  over  which  the  officer 
had  no  right  to  order  him ;  as,  for  example,  to  attend  school  iu- 
struction,  or  pay  an  assessment  towards  it  out  of  his  wages.  (4 
Taunt.  67;  4  Maule  &  Selw.  400;  2  Hen.  Bl.  lO.S,  537;  3 
Cranch,  337 ;  7  Johns.  96.) 

"  The  prosecution  of  Governor  Wall  in  England,  for  causing, 
wben  he  was  in  military  command,  a  soldier  to  be  seized  and  flog- 
ged so  that  he  died,  for  an  imputed  offence  not  clearly  military  and 
by  a  pretended  court  martial  without  a  fall  trial,  and  executing 
Wall  for  the  offence  after  a  lapse  of  twenty  years,  illustrate  how 
jealously  the  exercise  of  any  martial  power  is  watched  in  Eugland, 
though  in  the  army  itself  and  on  its  owq  members.  (See  Annual 
Register  for  1802,  p.  569;  28  State  Trials,  p.  52,  Howell's  ed,) 

"  How  different  in  its  essence  and  forms,  as  well  as  subjects, 
from  the  Articles  of  War  was  the  "  martial  law  "  estabiisiicd  hero 
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over  the  whole  people  of  Rhode  Island,  may  be  seen  by  adverting 
to  its  character  for  a,  moment,  aa  described  in  judicial  as  well  as 
political  history.  It  exposed  the  whole  population,  not  only  to  be 
seized  without  warrant  or  oath,  and  their  houses  broken  open  and 
rifled,  and  this  where  the  municipal  law  and  its  officers  and  eourts 
remained  nndisturhed  and  able  to  punish  all  offences,  bnt  to  send 
prisoners,  thus  summarily  arrested  in  a  civil  strife,  to  all  the  harsh 
pains  and  penalties  of  court  martial  or  extraordinary  commissions, 
and  for  all  kinds  of  supposed  offences.  By  it,  every  citizen,  instead 
of  reposing  under  the  shield  of  known  and  flxed  laws  aa  to  his 
liberty,  property,  and  life,  exists  with  a  rope  round  his  neck,  subject 
to  be  hung  up  by  a  military  despot  at  the  next  lamp-post  under  the 
sentence  of  some  drumhead  court  martial.  (See  Simmons'a  Pract. 
of  Courts  Martial,  40.)  See  such  a  trial  in  Hough  on  Conrts  Mar- 
tial, 383,  where  the  victim  on  the  spot  was  '  blown  away  by  a  gun,' 
neither  'time,  place,  or  persons  considered.'  As  an  illustration 
how  the  passage  of  such  a  law  may  be  abused.  Queen  Mary  put  it 
in  force  in  1558,  by  proclamation  merely,  and  declared,  'that 
whosoever  had  in  his  poesesaion  any  heretical,  treasonable,  or  sedi- 
tious looks,  and  did  not  presently  burn  them,  without  reading  them 
or  showing  them  to  any  other  person,  should  be  esteemed  a  rebel, 
and  without  further  delay  be  executed  by  the  martial  lawP  (Tytler 
on  Military  Law,  p.  50,  ch.  1,  see.  1.) 

"  For  convincing  reasons  like  these,  in  every  country  which 
makes  any  claim  to  political  or  civil  liberty, '  martial  law,'  as  here 
attempted  and  as  once  practised  in  England  against  her  own  people, 
has  been  expressly  forbidden  for  near  two  centuries,  as  well 
as  by  the  priooiples  nf  every  other  free  constitutional  go^  ernment 
(1  Hallam's  Const.  Hist.  420)  And  it  would  be  n^t  a  little 
extraordinary  if  the  spirit  of  our  institutions,  both  Stite  and 
national,  was  not  much  stronger  than  in  England  against  the  un 
limited  exercise  of  martial  law  over  a  wh>le  people  whether  at 
tempted  by  any  chief  magistiate  or  even  by  a  legislature 

"It  is  true, and  fortunate  it  is  that  it  is  true,  the  consequent  actual 
evil  in  this  instance  from  this  declaration  of  martial  law  was  smaller 
than  might  have  been  naturally  anticipated.  But  we  must  be 
thankful  for  this,  not  to  the  harmless  character  of  the  law  itself. 
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bat  rather  to  an  inabilitj  to  arrest  many,  or  from  tlie  small  opposi' 
tion  in  arms,  and  its  short  continuaaae,  oi  from  iJie  deep  jealousy 
and  rooted  dislike  generally  in  this  country  to  any  approach  to  the 
reign  of  a  mere  military  despotism.  Unfortunately,  the  legislature 
had  heard  of  this  measure  in  history,  and  even  at  our  Rorolution, 
as  used  by  some  of  the  British  generals  against  those  considered 
rebels ;  and,  in  the  confusion  and  hurry  of  the  crisis,  seetn  to  have 
rushed  into  it  suddenly,  and,  I  fear,  without  a  due  regard  to  private 
rights,  or  their  own  constitutional  powers,  or  the  supervisory  au- 
thority of  the  General  Government  over  wars  and  rebellions. 

"  Having  ascertained  the  kind  and  character  of  the  martial  law 
established  by  this  Act  of  Assembly  in  Rhode  Island,  we  ask  next, 
how,  under  the  general  principles  of  American  jurisprudence  in 
modern  times,  such  a  law  can  properly  exist,  or  be  judicially 
upheld  ?  A  brief  retrospect  of  the  gradual,  but  decisive  repudiation 
of  it  in  E  gl  d  w  U  h  b  t  y  f  tl  reasons  why  such  a  law 
cannot  b         htt  Uy  t  1      t  d      ywh  this  country, 

"On  bj  t  f  p  1  m  t  y  ([  y  as  early  aa  1620,  was  to 
check  th      b  f         t    1  1  w  by  th    k  ng  which  had  prevailed 

before.  (Tytl  "M  1  ta  y  L  w  502  )     The  Petition  of  Eight,  in 

Ft       p    bated  all  such  arbitrary 
m         d        the  terse  language  of  that 
S      Ed       d  Cuke,  and  prayed  they 
p    t  d      To  this  the  king  wisely 
t  d       — Let    right  be  done    as 
m  Stat  t        t  Large,  1    Charles  I.) 
1        w      not  only  restrained  by 
th  th  century,  but  virtual- 

1  t  f  Righta  ia  1688.  (Tytler 
U  th  f  e,  in  hia  Constitutional 
t  by       he     commissions    to   try 

military     ffd         by  tllw        p      ednre  necessary  within 

certain  lim  t    t    th     d       plm      f  my   but  unwarranted  by  the 

constitution  of  this  country.'  Indeed,  a  distinguished  English 
judge  has  since  said,  that  '  martial  law,'  as  of  old,  now  '  does  not 
exist  in  England  at  all,'  'was  contrary  to  the  constitution,  and 
has  been  for  a  century  totally  exploded.'  (Grant  v.  Gould,  2  Hcu. 
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Bl.  69;  1  Hale'8  P.  C.  346;  Hale's  Com.  Law,  eh.  2,  p.  36;  1  Mac- 
Arthur,  55.)  This  is  broad  enough,  and  is  correct  as  to  the  com- 
maaity  generally  in  hoth  war  and  peace.  No  question  can  exist  aa 
to  tho  correctness  of  tHa  doctrine  in  time  of  peace.  The  Mutiny 
Act  itself,  for  the  government  of  the  army,  in  36  Geo.  Ill,  ch.  24, 
aec  1,  begins  by  reciting,  '  Whereas,  no  man  can  be  forejudged  of 
life  and  limb,  or  subjected  in  time  of  peace  tn  any  punishment 
within  the  realm  by  martial  law.'  (Simmons's  Pract.  of  Courts 
Martial,  38.) 

"  Lord  Coke  says,  in  3  Inst.  52 :  '  If  a  lieutenant,  or  any  other 
that  hath  commission  of  martial  authority  in  time  of  peace,  hang  or 
otherwise  execute  any  man  by  color  of  martial  law,  this  is  murder.' 
'  Thorn.  Count  de  Lancaster,  being  taken  in  opeft  insurrection,  waa 
^J  judgment  of  martial  law  put  to  death,'  and  thi.s,  though  during 
an  insurrection,  was  adjudged  to  be  murder,  because  done  in  time 
of  peace,  and  while  the  courts  of  law  were  open.  (1  Hallam'a  Const. 
Hist.  260.)  The  ¥ery  first  Mutiny  Act,  therefore,  under  William 
the  Third,  was  cautious  to  exonerate  all  subjects  except  the  military 
from  any  punishment  by  martial  law,  {Tjtler  on  Military  Law,  19, 
note.)  In  this  manner  it  has  become  gradually  established  in  Eng- 
land, that  in  peace  the  occurrence  of  civil  strife  does  not  justify 
individuals  or  the  military  or  the  hing  in  using  martial  law  over 
the  people. 

"  It  appears,  also,  that  nobody  has  dared  to  exercise  it,  in  war  or 
peace,  on  the  community  at  large,  in  England,  for  the  last  century 
and  a  half,  unless  specijJly  enacted  by  Parliament,  in  some  great 
exigency  and  under  varions  restrictions,  and  then  under  the  theory, 
not  that  it  is  consistent  with  bills  of  rights  and  constitutions,  but 
that  Parliament  is  omnipotent,  and  for  sufficient  cause  may  override 
and  trample  on  them  all,  temporarily. 

"  After  the  ciri!  authorities  ha^e  become  prostrated  in  particular 
places,  and  the  din  of  arms  has  reached  the  most  advanced  stages 
of  intestine  eommotioud,  a  Parliament  which  alone  furnishes  the 
means  of  war — a  Parliament  unlimited  in  its  powers — has,  in  extre- 
mis, on  two  or  three  occasions,  ventured  on  martial  law  beyond  the 
military;  but  it  has  usually  confini-d  it  to  the  particular  places 
thus  situated,  limited  it  to  the  continuance  of  such  resistance,  and 
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embraced  in  its  scope  only  tLoai;  actually  in  arms.  Thus  the 
'  Insurrection  Act'  of  November,  1796,  for  Ireland,  passed  by  the 
Parliament  of  England,  extended  only  to  let  magistrates  put  people 
'  out  of  the  king's  peace,'  and  subject  to  military  arrest,  under 
certain  circumstances.  Even  then,  though  authorized  by  Parliament, 
like  the  General  Government  here,  and  not  a  State,  it  is  through 
the  means  of  the  civil  magistrate,  and  a  clause  of  indemnity  goes 
with  it  against  prosecutions  in  the  '  king's  ordinary  courts  of  law.' 
{Annual  llegister,  p.  173,  for  a.  d.  1798;  1  MacArthur,  Courts 
Martial,  34.)  See  also  the  cases  of  the  invasions  by  the  Pretender 
in  1715  and  1745,  and  of  the  Irisii  rebellion  in  1798.  (Tytler  on 
Military  law,  48,  49,  369, 370,  App.  No.  6,  p.  402,  the  act  passed  by 
the  Irish  Pari.;  Simmons'a' Practice  of  Courts  Martial,  App.  633.)" 

In  the  case  of  Grant  vs.  Sir  Charles  Gould,  1792,  Lord  Lough- 
borough rendered  the  following  opinion  touching  the  stalm  of 
martial  law  in  England  ; 

"  The  suggestion  begins,  by  stating  the  laws  and  statutes  of  the 
realm,  respecting  the  protection  of  personal  liberty.  It  goes  on  to 
state,  that  no  person  ought  tD  be  tried  by  a  court  martial,  for  any 
offence  not  cognizable  by  martial  law,  and  so  on.  In  the  prelimi- 
nary observations  upon  the  case,  my  brother  Marshall  went  at  length 
into  the  history  of  those  ibus-ea  of  martial  law  which  prevailed  in 
ancient  times  This  leads  me  to  an  observation  thit  martial  Kw, 
such  as  it  la  dtscribed  by  Hile  and  sui-h  also  as  it  l.  mirke  1  by 
Mr  Justice  Blackstone  does  not  exiat  m  England  at  all  Where 
martial  law  IS  estihli^hi-d  and  previils  in  any  country  it  is  ot  a 
totally  different  nature  frDm  that  which  is  loareuritdy  eallel  mar 
tial  liw,  merely  beiauae  the  deci&ion  la  by  a  court  mart  al  but 
which  bears  bo  affinity  to  that  which  was  formerly  attempted  to  be 
exercised  in  this  kingdom  which  wa^  contrary  to  thi,  cjnstitutiou, 
and  which  has  been  for  a  century  totiliy  exploded  Where  mar 
tial  law  prevails  the  authority  under  which  it  la  eserci^ed  claims  a 
jurisditton  over  all  military  peioons  in  all  cncumstances  Even 
their  debta  are  subject  to  inquiry  by  a  military  a  itlior  ty  every 
species  ot  cffenee  c  mmittod  by  any  per  on  who  appertains  to  the 
army  la  tr  ed,  not  by  a  cinl  judicatur  but  by  the  judicature  of 
the  regiment  or  corps  to  whieh  he  bcljn^s      It  extends  al  j  tj  a 
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great  variety  of  eases  uot  relating  to  the  dLsoipliue  of  the  army,  in 
those  states  which  subsist  by  military  power.  Plots  against  the 
BovereigQ,  intelligence  to  the  enemy,  and  the  like,  are  all  consid- 
ered as  cases  within  the  cognizance  of  military  authority. 

"  In  the  reign  of  King  William  there  was  a  conspiracy  against  his 
person  in  Holland,  and  the  persons  guilty  of  that  conspiracy  were 
tried  by  a  council  of  officers.  There  was  also  a  conspiracy  against 
him  in  England,  but  the  conspirators  were  tri  '  " 
And  within  a  very  recent  period,  the  incendi 
set  fire  to  the  docks  at  Portsmouth 
In  this  country,  all  the  delinijuenciea  of  soldi 
most  countries  in  Europe,  by  martial  law ;  but  where  they  are 
dinary  offences  against  the  civil  peace,  they  are  tried  by  the  com- 
mon law  conrts.  Therefore  it  is  totally  inaccurate  to  state  martial 
law  as  having  any  place  whatever  within  the  realm  of  Great  Britain. 
But  there  is,  by  the  providence  and  wisdom  of  the  legislature,  an 
army  established  in  this  country,  of  which  it  is  necessary  to  keep  up 
the  establishment.  The  army  being  established  by  the  authority 
of  the  legislature,  it  is  an  indispensable  requisite  of  that  establish- 
ment, that  there  should  be  order  and  discipline  kept  up  in  it,  and 
that  the  persons  who  compose  the  army,  for  all  offences  in  their 
military  capacity,  should  be  subject  to  a  trial  by  their  officers.  That 
has  induced  the  absolute  necessity  of  a  mutiny  act,  accompanying 
the  army.  It  has  happened,  indeed,  at  different  periods  of  the  gov- 
ernment, that  there  has  been  a  strong  opposition  to  the  establishment 
of  the  army.  But  the  army  being  established  and  voted,  that  led 
to  the  establishment  of  a  mutiny  act.  A  remarkable  circumstance 
happened  in  the  reign  of  George  the  First,  when  there  was  a  divisiou 
of  parties  on  the  vote  of  the  army.  The  Tote  passed,  and  the  army 
was  established,  but  from  sonio  political  incidents  which  had  hap- 
pened, the  party  who  opposed  the  establishment  of  the  army  would 
have  thrown  out  the  mutiny  bill.  Sir  Robert  Walpole  was  at  the 
head  of  that  opposition,  and  when  some  of  their  most  sanguine 
friends  proposed  it  to  them,  they  said,  as  there  was  an  army  estab- 
lished, and  even  if  the  army  was  to  be  disbanded,  there  must  bo  a 
mutiny  act,  for  the  safety  of  tho  country.  It  is  one  object  of  that 
act  to  provide  fur  the  army  ;   but  thoru  is  a  much  greater  cause  for 
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the  existeuee  of  a  mutiny  act,  and  that  is  the  preservation  of  the 
peace  and  safety  of  the  kingdom  ;  for  there  is  nothing  so  dangerous 
to  the  civil  estiblishment  of  a  state  as  a  licentious  and  undisciplined 
mj  d  J  tjwhhha  dg         ynitis 

g      dd      djttdbymt  t      A        d      jl      d    oldiery 

pttbt      myfth  Ipw        bt      dtl         nmand 

f   ffi         th         fa  w      bl    t    th  1  p  w     tl  at  they 


k  pt            d      d          d  1      pi           All  h  t    y      d 

11  esperi- 

nee  part   ul    ly  th        p               f  th    p         t  m  m    1 

ve  the 

t      g    t  te  t  m     y       this      Th       bj           f  th     m  t    y 

t  there- 

f         la  t            t                t            t    1  w  th       th       y  t     t  y 

th  so  who 

ap    t    f  th       my          li  th        Iff       t  d        ft 

f  ofSeers 

ud      Id              d  th     bj    t    f  th     t     1       1  m  t  d  t    b 

he3  of 

ra  1 1    y  d  ty      E         by  th  t       t             i  w       g      t 

1   by  the 

1  t    1  t          t     h      m  J    ty   t     m  k         t    1        f  w       tb 

articles 

t     f    f      th    b  tt                 m     t    f  h     f               d 

extend 

f    th       b       th  y          th      ht                y  t     th 

1     ty  and 

ddpl          ftl             yBh        tmltyd 

tj  are  in 

miny        t               t      tly   d  fi     d     th  y                          11 

where 

p  t  1  p        hm     t      t    b        fl    t   1         d          tl       in  t 

where 

tld               fffamr         y         myb                    y 

t     give  a 

d        t        w  th      ga  1  t     th    pun    h        t       3  oa  it  is 

mp      b!    m         t     tly  t    m    k  th        m    tl       t        11   t     neglect 
of  discipline. 

"  This  court  being  established  in  this  country  by  positive  law, 
the  proceedings  of  it,  and  the  relation  in  which  it  will  stand  to  the 
courts  of  Westminster  Hall,  must  depend  upou  the  same  rules  with 
ail  other  courts  which  are  instituted  and  have  particular  powers 
given  them,  and  whose  acts,  therefore,  may  become  the  subject  of 
application  to  the  courts  of  Westminster  Hall  for  a  prohibition. 
Naval  courts  martial,  military  courts  martial,  courts  of  admiralty, 
courts  of  prize,  are  all  liable  to  the  controlling  authority  which  the 
courts  of  Westminster  Hall  have  from  time  to  time  exercised,  for  the 
purpose  of  preventing  them  from  exceeding  the  jurisdiction  given 
to  them;  the  general  ground  of  prohibition  being  an  excess  of  juris- 
diction, when  they  assume  a  power  to  act  in  matters  not  within 
their  cognizance." 
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CHAPTER   I. 

THE  ANGL05AX0N  SYSTEM  OF  LOCAL   SOVEREIGNTIES. 


The  liberties  of  England— and  of  these  United  States— as  they 
exist  to-day,  were  not  created  by  the  generosity  of  prioces,  nor 
devised  by  legislative  wisdom.  They  were  the  unquestioned  birth- 
right of  OUT  Anglo-Saxon  forefathers  a  thousand  years  ago,  and 
only  wrested  after  centuries  of  contest  from  the  royal  power  which 
had  unlawfully  suppressed  them.  Freedom  is  the  patural  condition 
of  mankind ;  but  when,  ia  the  formation  of  political  organizations, 
the  freedom  of  the  people  is  surrendered  to  the  ruling  power,  it 
cannot  be  regained  but  by  a  long,  persistent,  and  determined  strug- 
gle, waged  through  revolution  after  revolution,  till  at  length  the 
people  wins  back  only  that  which  it  ought  never  to  have  lost.  In 
such  a  sequeuce  of  events,  nothing  can  be  certainly  predicted  but 
the  bloody  penalty  of  infidelity  to  freedom.  It  is  never  certain  that 
the  ancient  iiberty  will  be  recovered.  Of  the  modern  nations  sprung 
from  the  German  tribes  which  took  possession  of  the  Koman  terri- 
tories at  the  great  upbreaking  of  the  Empire,  and  established  ia 
their  new  homes  the  free  customs  and  immunities  which  were  their 
immemorial  inheritance,  not  one,  save  England,  has  been  able  to 
this  day  to  cast  off  utterly  tie  yoke  of  bondage  set  upon  their  necks 
by  mediseval  feudalism;  and  even  England  had  to  struggle  for  six 
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Centuries  before  she  was  secure  in  the  enjoyment  of  the  rights  whioh 
no  mEin  dared  to  question  ia  the  days  of  Saxon  Edward  the  Con- 
fessor. 

We  believe  the  time  has  come  when  these  United  States  must 
choose  deliberately  and  finally  betiveen  the  principles  of  Saxon  free- 
dom and  of  feudal  servitude.  If  they  shall  clioose  the  former,  unborn 
generations  will  rise  up  to  call  them  blessed :  if  the  latter,  no  one 
can  foretell  the  heritage  of  blood  and  strife  they  will  bequeath  to 
their  posterity. 

Our  purpose  is  to  show  the  animating  spirit  of  the  Sason  sya- 
tern ;  the  antagonistic  principle  of  feudalism  which  superseded  it ; 
the  dire  nece^ities  which  forced  the  Norman  barons  to  repudiate 
their  feudal  obligations  and  fall  back  on  ancient  statutes  of  the 
Saxon  kingdom,  battling  with  the  Saxon  commons  for  their  an- 
cient Saxon  rights;  and  the  successive  steps  by  which  the  long- 
lost  liberties  of  England  were  won  back  from  the  strong  grasp  of 
kingly  usurpation. 

As  the  subject  of  the  present  chapter  is  the  Anglo-Saxon  sys- 
tem, it  is  important  to  observe  that  every  Saxon  niau  was  free ; 
and  free  not  merely  in  the  sense  of  being  his  own  master,  but  be- 
cause he  was  "  a  living  unit  in  the  state."  He  held  lands  in  his 
own  right.  He  was  entitled  to  attend  the  courts,  and  join  in  their 
deliberations.  He  could  bear  arms,  and  had  the  legal  power  to  uso 
them  in  maintaining  his  just  rights,  even  to  the  extent  of  making 
violent  reprisals  for  the  injuries  inflicted  on  him  by  his  enemies. 
Indeed,  so  far  was  this  right  of  the  freeman  carried,  that  the  Sax- 
on, like  the  ancient  Hebrew,  was  permitted  voluntarily  to  abdicate 
hia  freedom  and  become  the  vassal  of  another  under  whose  control 
he  chose  to  place  himself. 

It  is  true  the  freedom  of  the  Saxons  did  not  necessarily  include 
the  notion  of  equality-  Far  otherwise.  They  wei-e  divided  into 
two  great  classes,  eorls  and  eeovls,  or  gentlemen  and  commons ;  a 
distinction  which  the  learned  Lingard  says  was  merely  personal, 
conveying  neither  property  nor  power.  The  eorls  were  said  to  be 
ethel-born,  that  is,  of  noble  birth  ;  which,  probably,  among  a  people 
who  acknowledged  no  merit  superior,  or  even  equal,  to  that  of  mar- 
tial prowess,  was  applied  only  to  those  whose  fathers  had  never 
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exercised  the  occupations  of  husbandry  or  the  mechanic  arts. 
"  Yet  the  eorl  possessed  important  advantages.  In  ftict,  he  was  also 
designated  as  twelf-haend-man,  while  to  the  ceorl  was  given  the 
appellation  of  twi-haoud-man  wh'  h  w  Id  pi  th  ir  compara- 
tive worth  in  the  estimation  of  th  S  1  th  tio  of  twelve 
to  two,  or  sis  to  one;  "  and  t  ]  1  I  d  her  proceed- 
ings an  actual  advantage  att  h  d  t  th  1  th  ratio.  The 
ceorl,  however,  was  by  no  m  d  gr  I  !  p  He  might 
raise  himself  by  industry  or  e  t  p  b  1  A  merchant 
who  t  th  ■  th  h  ft  b  m  1 
0                                                             — 


H 


The  notion  of  obligatory  or  purchased  service  was  repudiated  by 
the  chief  no  leas  than  by  his  free  companions.  In  such  estimation 
was  this  institution  held,  that  every  freeman  was,  for  a  long  time,  re- 
quired to  be  connected  with  some  chieftain,  who  was  called  his 
hlaford,  »'.  e.  lord,  although  his  choice  was  wholly  unrestrained  as 
to  the  particular  chieftain  under  whom  he  placed  himself..  The 
freeman  did  not  become  a  va^al,  and  still  less  a  slave,  to  his  supe- 
rior. Their  connection  was  a  simple  social  contract,  freely  enter- 
ed into  both  by  lord  and  man,  and  might  be  terminated  at  the 
choice  of  either.     While  it  lasted,  they  were  bound  to  mutual  de- 
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fence  against  all  wrongs  and  enemies  wtateTer.  The  lord  was  the 
man's  legal  surety  and  the  champion  of  his  man's  right,  and  to  fail 
in  this  regard  was  held  to  he  dishonor.  On  the  other  hand,  the 
man  was  present  and  took  part  in  the  lord's  courts  and  councils, 
and  attended  him  in  war.  Desertion  of  the  standard  of  his  lord  in 
open  fight  was  treason ;  but  he  was  at  liherty  at  any  other  time  to 
lea  1    d      d  h 

i-dly  1  hpfidd         mmh 


h     gh     f  k    d    d  11 
d  p     d        k      d 
i      p  11      pi 
I      1  p     d  ] 


ffdhy  dh  1  whh  dpd 

w  te  te 

Ikh  h  plytemhAglS  km 

ready  way  of  giving  a  complete  view  is  to  begin  with  the  Individ- 
ual. This  we  have  already  done,  and  shown  sufSeiently  that  every 
Saxon  man  was  m  the  best  and  highest  senso  a  freeman.  Slaves, 
among  the  Anglo  Saxons,  were  their  subjugated  enemies.  We  are 
now  to  show  the  various  institutinni  and  divisions  of  the  people 
which  made  up  the  sum  of  the  Anglo-Saxon  government;  and  we 
shall  find  throughout  the  whole,  that  its  one  animating  principle  waa 
that  of  Local  Sovereignti  Consolidated  power  was  totally  un- 
known among  them  From  the  least  matters  to  the  greatest,  every 
right  of  jurisdiction  \ested  in  the  local  power  alone,  to  the  exclu- 
sion of  al!  others  whatsoever  In  a  word,  the  local  powe.  s  were 
ioveroign  and  independent  in  all  locil  matters.' 

The  first  and  elemental  division  of  the  Anglo-Saxon  people  was 
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the  Tythinci,  with  its  officer  and  representative,  the  ty thing-man. 
It  was  founded  on  no  territorial  basis,  but  was  simply  the  embodi- 
ment of  every  ten  households  or  families  of  such  freemen  as  were 
not  in  the  "mund,"  or  under  the  protection  of  a  superior  lord.  It 
was  a  police  division,  in  whieh  each  man  of  the  ten  became  re- 
sponsible in  some  degree  for  all  the  rest,  under  a  kind  of  suretyship, 
called  Frank-Pledge.  If  oae  of  them  committed  a  crime,  it  was  the 
duty  of  the  rest  to  produce  him  in  justice,  that  the  wrong-doer  might 
m  k        p      t'  n  by  h'      w     p    p    ty        by  p  !  p     '  hm    t 

I  fh  pthtyl        w       llwdtpgtlffU 

ptpt  th         m        dh  pbtfig       h 

Ip  t  f  th      m  1  f  P     P    ty  p         d  ffi        t  f      th 

p  y       t      f    }     p      1  y    tl       jth        w  I  U  d  t  k      t 

gdTh         fl  f         h        llytmf        I         blty 

dtm  b  ly  ditwthttf         y 

m       th  t        h    h    Id  k    p  th    J  d       tl        mpl    t  d 

b  f  th    A     1    =i  p  t  tl     p  f 

th  t  p        1 1      f  1      1        ty      d  1      I      p  wh    h  h      m 

b  t    1  w  y  t  f     h 

N     t  d      t      h     t  th  th     H  wl     h  w 

p         tdbytffi        fhhllm         0  gtg 

t  t  I  1        hd         hdpt—  hid        ttb 

t       t       1  d  f  tl  t  T  t      t  t  h 

h      i     1  h  d        f  1     d     wh  I      t!        w  tb         1  pi       b  1  ty  m 
t        th  t  1      d    d     Ik    tl     tyfh    gs  w  m        %     g         d 

t         g        I  hditml  Thtth       bthp 

p    b  bl  t      I     tl  tb        k       1  m      f    h    0 

tlythbddldthb  d  h 

p        ll  h  th  m      S  f  mpl     w      d     d   1 

into  sixty-five  hundreds,  and  Dorset  into  forty  th  1  1    York- 

shire had  but  twenty-sis,  and  Lancashire  n  t  th  So 

wide  a  difference  as  this  must  have  arisen  from      Iff  f  plan 

in  the  construction  of  the  hundreds ;  and  as  \1  b  "  the 

divisions  of  the  north,  properly  called  wap  t  k  w  planted 
upon  a  different  system  [from  the  hundreds    f  th  h]       d  ob- 

tained the  denomination  of  hundreds  incorrectly,  after  the  union  of 
all  England  under  a  single  sovereiga."     However  this  may  be,  the 
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f  th    A  gl   8  w     r     1      d        1  th    1     1 

1  w      tt  til         til  th  h       k    g  1  d  th    w 

p     t  k       f  tl  h  bk    th    li     1    d     f  th         th         t        d 

th     f  11      J  )  f  th      1      1       t  m       L      y  h     d    d  h  Id 

hdd  t  hmthwhhttkg  f 

hth        IdmlThfm        fhhddw 
t  th    w  t  th    J  dg  d  th    J     -i        th  t 

ThhdTdm        wth  I        t  dlthmwhh       d 

p      t      f  1  w  ght  b  t  th     d  t  d    h    1  t  ly 

wtlthfm       fthhddSllydd        8         fh 
g      d  th  g  tj     f  th       I      1        1 1  t  th  t    t        1 

t        hi      h  th  pp    1  w         ff      1  t    1  d    f        th    d 

t  th    h      1    d  t       1  83  wh        1 1  d    tfi 

fdff       thdl       Ytt  ht  bit       II       tht 

h    jp    1   w  m  tm     m  i    t    th       p  ty 

ThB  w         hdd         phpft  fh 

d    d  1  d  by     m    t  w  11  t    k  d        It    h  -was 

tr         td        tbgh         twhhhdj      dt 
w  th     th      i  TO  t 
Btthmtinpttdtht  ftl  tyw         t 

h  twhhw  ht  Id  d 

1  d  d  w  ih     d  fi    t    b       1  th    f  wl         mp      d  th 

tyth    g         1  h     d    d     1    d    TP  th    th  b  1    fe        t     th 

m     d       b      1  h  th       h    gh  dig         h  th 

th       I        t        d  d  p     d     t       I     th      h  t     wh        p 

d    J,    ffi        w  II  d         E  Id     m       tl     III    t    mp    t    t  J 

d      lb  f  tl  fy  w      t  t  1    th  Ify      ly  se 

Of  tl  p    t  n  11  b  f  U  w  It  h      h 

J      1  k  d  by  H  TO       1   t    TO     g      p    pi    wh    1     d 

mpl        m  IS  th     A     I    S  tl     j  d      1  p  w  1 

■w  y      f  m         TO]     t  th      th    1  g  1  t  Th     1  h    t         f 

th    A     I    S  th  (f     m     )  w  h    fly  d—      t  t 

their  swords  and  free  spirits — by  the  mestimahle  right  of  deeidinfe 
civil  and  criminal  suits  in  their  own  county  courts :  an  institution 
which,  having  survived  the  Conquest,  contributed  in  no  small  de- 
gree to  fix  the  liberties  of  England  upon  a  broad  and  popular  basis." ' 
The  procedure  of  the  county  court  was  auiumavy  and  simple.     It 
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was  composed  of  all  the  freemen  of  the  county  who  assembled  at 
the  regular  time,  or  on  a  special  summons  if  the  court  were  held 
at  any  other  time.  The  ealdorman,  in  later  times,  assisted  by  a 
bishop  or  other  ecclesiastic,  presided,  and,  no  doubt,  instructed 
these  unlearned  judges,  but  he  had  no  power  to  force  or  overrule 
their  rerdict.  The  freemen  of  the  shire  decided  the  whole  contro- 
versy. They  judged  the  fact  and  applied  the  law.  The  only  duty 
of  the  ealdorman  was  to  execute  their  judgments.  The  following 
account  from  an  old  chronicle  of  the  proceedings  in  an  Anglo-Saxon 
shire  gemote  or  county  court,  will  illustrate  the  summary  and  in- 
formal judgments  of  the  times  ;  "  To  this  gemote  came  Edwin  and 
spake  against  his  mother  concerning  some  lands.  The  bishop 
asked  who  would  answer  for  her.  Thurcil  the  White  said  he  would 
answer  for  her  if  he  knew  the  complaint,  but  that  he  was  ignorant 
of  it.  Then  three  thanes  of  the  gemote  were  showed  where  she 
lived,  and  rode  to  lier  and  asked  what  dispute  she  had  about  the 
land  for  which  her  son  was  impleading  her.  She  said  that  she  had  no 
land  that  belonged  to  him,  and  was  angry  with  her  son.  So  she 
called  Lleofleda  her  kinswoman,  the  wife  of  Thurcil  the  White,  and 
before  the  thanes  spake  tins ;  Here  sits  Lleofleda  my  kinswoman. 
I  give  thee  both  my  lands,  my  gold,  and  my  clothes,  and  all  that  I 
havo  after  my  life.  Then  said  she  to  the  thanes.  Do  thane-like,  and 
tell  well  to  the  gemote  before  all  good  men  what  I  have  said,  and 
tell  them  to  whom  I  have  given  my  lands  and  my  goods,  but  to  my  . 
son  nothing ;  and  pray  them  to  be  witnesses  of  this.  And  they  did 
BO,  and  rode  to  the  gemote,  and  told  all  the  good  men  there  what 
she  had  said  tn  them.  Then  stood  up  Thurcil  the  White  in  that 
gemote,  and  prayed  all  the  thanes  to  give  to  his  wife  all  the  lands 
which  her  relation  had  given  her.  And  they  did  so,  and  Thurcil 
the  White  rode  to  St.  Etholbert's  church  by  all  the  folk's  leave 
and  witness,  and  left  it  to  be  set  down  in  our  Christ's  book."  The 
decision  of  the  shire  gemote  or  county  court  was  irreversible,  un- 
less by  the  great  council  of  the  kingdom.  Appeal  from  it  was  not 
permitted  even  to  the  king.  Persons,  such  as  slaves,  who  were  not 
lam  worthy — that  is,  capable  of  bringing  suits  at  lawyer  who  could 
not  obtain  a,  hearing  in  their  county  court,  might  lay  their  cause 
before  the  king;  hut  even  lildgar,  the  most  powerful  of  the  Sasoa 
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monarcha,  found  it  necessary  to  proclaim  by  the  following  ordinance 
tbat  he  would  hear  none  but  the  causes  that  legitimately  might  be 
brought  before  the  throne :  "  Now  this  is  the  secular  ordiuacce 
which  1  will  that  it  be  held.  This  then  is  juat  wtat  T  will;  that 
every  maa  be  worthy  of  folk-right,  as  well  poor  as  rich ;  and  that 
righteous  dooms  be  judged  to  bim ;  and  let  tliere  be  that  remissioa 
in  the  lot  as  may  be  becoming  before  God  and  tolerable  before 
the  world.  And  let  no  man  apply  to  the  king  in  any  suit  unless  he 
at  home  may  not  be  law  worthy  or  cannot  obtain  law.  If  the  law 
itself  be  too  heavy,  let  him  seek  a  mitigation  of  it  from  the  king ; 
and  for  any  Joi-worthy  crima  let  no  man  forfeit  more  than  bis 
jser."  Bot,  in  the  glossary,  signifies  amends,  atonement,  compensa- 
tion, and  emandpatitm.  A  man's  wer  is  the  eatiraated  value  of  hia 
life — every  man's  life,  among  the  Saxona,  being  estimated  at  a  cer- 
tain money  value,  according  to  his  rank. 

Such  was  the  judicial  system  of  our  Anglo-Saxon  forefathers, 
and  the  character  of  local  sovereignty  which  attached  to  the  assem- 
blies of  the  people  iu  their  various  organizations.  Evidently  courts 
like  these  must  often  have  been  forced,  from  ignorance  of  law,  to 
make  the  law  in  a  particular  case :  and  it  is  also  to  be  kept  in  mind  that 
thej  were  courts  of  voluntary  jurisdiction.  "  All  transactions  by 
which  property  might  be  acquired  or  lost,  the  purchase  and  sale  of 
land,  and  the  payment  of  money,  were  effected  in  the  assemblies  of 
the  hundred.  Here  charters  and  deeds  were  produced  and  read,  or, 
if  they  bad  been  lost,  they  were  established  and  confirmed."  The  shire 
court  possessed  the  same  jurisdiction  as  that  of  the  hundred,  and  (per- 
haps) an  appellate  power  in  addition.  The  precedents  of  each  court 
would  be  remembered  afterward  on  like  occasions,  and  hence  local 
customs  would  grow  up  at  variance  with  establiahed  customs  in  the 
neighboring  shires.  Many  such  customs  survive  the  Conquest,  and 
continue  to  the  present  day,  an  irrefutable  proof  of  local  sovereignty 
among  the  Saxon  people.' 

The  general  legislation  of  the  Anglo-Sason  kingdom  after  the 
union  of  the  crowns  was  done  by  the  Witena-gemote,  or  council 
of  the  wise,  It  was  composed  of  the  archbishops,  bishops,  ab- 
bots, subject  kings,  earls,  and  thanes  j  and,  as  Prof.  Lappenberg 
declares,  "  there  is  no  reason  cstant  for  doubting  that   every  thane 
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had  the  right  of  appearing  and  voting  in  the  witena- gemote,  not 
only  of  his  shire,  but  of  the  kingdom."  The  powers  of  this  impe- 
rial council,  according  to  Kemble,  were  as  follows  : 

1.  Tliej  had  a  right  to  consider  every  public  act  which  could 
be  authorized  or  done  by  the  king. 

2.  They  deliberated  upou  new  laws  which  were  to  be  added  to 
the  esisting  folk-right,  and  which  were  then  promulgated  by  the 
joint  authority  of  the  king  and  the  gemote. 

3.  They  made  alliances  and  treaties  of  peace. 

4.  On   h  m  d      1    d  th    d  ty    f    1    t       th    k    g 

6.  They  h  d    h       ght  t     d  p  k  ng  wh        g  m  at 

■waa  not  fo    th    b      fit    f  th    p    pi 

6.  The;         j      tly  w  th  tli    k    i,     pp      t  d  p    1  t      t 
Bees. 

7.  They     g  1  t  d       1     ast      1    ff 

8.  They  I       d  1  f     th    publ 

9.  They  pddfdf         by  f  fllla. 

10.  Th  y  h  d  h  p  w  f  mm  d  „  nd  t  g  t 
grants  of  land. 

11.  They  were  empowered  to  pronounce  the  lands  of  oriminaU 
and  intestates  forfeit  to  the  crown. 

12.  They  were  in  certain  cases  a  supreme  court  of  judioattiro 
both  in  criminal  and  civil  matters. 

,  Yet,  with  all  these  weighty  powers,  the  witeaa-gemoto  was 
limited  in  its  authority,  says  Sir  Francis  Palgrai-e,  "  by  the  privi- 
leges of  the  different  states  composing  the  Anglo-Saxon  empire 
and  which  dominions,  as  I  have  often  remarked,  had  never  amal' 
gamatod  into  one  kingdom.  Kent,  for  instance,  under  the  victo- 
rious Athelstane,  had  lost  all  the  appearance  of  an  independent  state. 
But  when  he  had  made  a  law,  by  tli«  assent  of  the  Witan  of  Wi 
ses,  which,  according  to  Lappcnberg,  was  the  great  council  of  the 
united  Saxon  states),  he  could  not  impose  it  upon  the  men  of 
Kent  without  their  concurrence.  He  transmitted  the  enactment 
to  them,  and  they  then  accepted  the  propositiou  by  an  address 
which  they  returned  to  their  sovereign.  I  can  c[uote  the  very 
words  of  such  a  document : 

"  '  Beloved  lord,  thy  bisliops  of  Kent,  and  all  Kentshire  alder- 
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men,  thanes,  and  charls,  return  thanks  to  thee  for  the  directions 
wfaicli  thou  hast  given  us  conoeraiog  the  conservancj  of  the  peaao, 
for  great  is  the  benefit  which  results  to  all  of  us,  both  poor  and 
rich,  thereby.' 

■'  Tljej  then  state  the  several  articles  or  chapters  of  the  statute, 
being  ten  in  number,  seriatim,  and  signify  the  manner  in  which 
thoy  have  received  and  modified  the  same.  Grateful  for  the  legis- 
lation thus  bestowed  upon  them,  the  Kentishrasn  speak  with  thank- 
fulness and  humility ;  yet  the  form  of  the  proceeding  implies  that 
their  assent,  so  asked,  might  have  been  refused.  In  proportion  as  the 
sovereign  gained  in  prerogative,  the  powers  of  the  witcna-gemoto  of 
Wessex,  the  predominant  kingdom,  would  gradually  gain  strength 
also.  The  minor  states  annexed  to  Wesses  would  tacitly  submit 
to  be  bound  by  its  legislation,  and,  from  the  reign  of  Ecigar,  the 
lesser  authorities  seem  in  most  eases  to  have  been  merged  in  the 
three  leading  states  or  territories  of  Wesses,  Mercia,  and  Dane- 
laghe.  Mercia  clearly  maintained  its  independence ;  Northumbria 
ecjually  so.  Kast  Anglia  seems  to  have  been  sometimes  considered 
as  anneied  to  Mercia,  sometimes  as  constituting  a  separate  state, 
and  sometimes  as  classing  with  Banish  Northumbria.  The  laws 
which  Edgar  enacted  at  the  request  or  with  the  assent  of  the  Witan 
of  Weeacs  were  to  be  implicitly  observed  by  his  own  immediate 
subjects.  As  to  the  others,  they  were  to  he  adopted  according  to 
the  model  enacted  by  the  assembly.  The  laws  were  transmitted 
to  the  earls  by  writ :  it  is  most  probable  that  they  were  usually  re- 
ceived without  hesitation,  yet  there  was  no  absolute  coercive  power 
in  the  crown  of  Weasex  ;  and  it  was  not  until  the  reiga  of  Canute 
that  the  Mercians  received  King  Edgar's  laws." 

Thus  we  have  traced  the  political  organization  of  the  Sasou 
empire,  and  from  the  hundred  to  the  witena-g emote,  we  have 
discovered  everywhere  the  principle  of  local  self-control,  while  in 
the  constitution  of  the  united  Sason  states,  state  sovereignty  is 
manifestly  seentobe  (be  basis  of  their  union.  Though  uaderone  king, 
elected  from  the  royal  family  by  the  joint  suffrages  of  the  freemen 
of  all  the  kingdom,  yet  the  witeaa-gcmotca  of  the  respective  king- 
doms had  an  absolute  power  of  rejecting  the  decrees  of  the  great 
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national  witena-gemote  of  Wessex,  and  no  power  of  coercing  states 
was  claimed  for  the  crown. 

Bnt  even  before  the  conquest  hy  the  Noraian,  it  is  evident 
from  the  quotation  given  above  from  Palgrave,  that  the  genuine 
spirit  of  tlie  Saxon  system  had  already  fallen  into  decay.  Of  the 
original  eight  kingdoms,  only  three  retained  the  vigorous  vitality 
of  independence.  One  still  maintained  a  sickly  struggle,  whieh 
could  hardly  be  deemed  successful,  and  the  rcmainiug  four  had 
either  voluntarily  nnited  with  the  more  powerful  states,  or  at  best 
presented  but  a  caput  mortuum  of  their  original  defiant  independence. 
It  is  also  to  bo  observed  that  the  eeniralking  influences  of  the  sta- 
tionary monarchy  were  sapping  the  foundations  of  the  Saxon  inati- 
tutions.  As  the  royal  prerogative  gained  in  power,  the  king's  original 
dominion  of  Wessex  gained  a.  preponderating  influence,  to  the  dis- 
paragement of  her  coequal  sister  states.  The  king  was  known 
as  the  king  of  Wessex,  and  the  witena-gemote  of  the  united  Sax- 
on states  came  to  be  called  the  WJtan  of  Wessex.  Hence,  though 
their  local  liberties  were  still  untouched  by  king  or  witan,  the 
great  body  of  the  Saxons  had  become  accustomed  to  forget  the 
primitive  idea  of  the  sovereign  independence  of  their  several  states, 
and  to  the  conception  of  a  royal  central  power,  of  which  the  states 
w  m  ly  Bubj  ts  and  dependants.  In  other  words,  the  Saxon 
P  1 1  f  1  1  sovereignty  had  been  insidiously  undermined, 
(1   b        r       1 P    ncjple  of  absolute  and  centralized  authority  was 

d     llj  b  t         1>  g        g  d      Th        tion  of  imperial  cen- 

t    1    m  t    t       d       m  tt      d  1  ttl    wl  o  should  be  the  ty- 

t      Tw      1    m     t  N  haxon,  had  a  contest 

f     th         w        d  wh      th     u       t         tb     bloodj    hi  Id  ot  Hast 

g  t    g  h     1    t      J  th  b     aers  of  the  Norman 

qu  th  mbl    r,  ih         t    he  An^lo  baxon  eyatera  fdl 

b  f  h  f  t.  The  men  who  hid  already  '-at.rificed  their  lude 
P  d  t  S  s  ,  made  no  loig  defence  agiin^t  the  Nfrman 
0  fi  ,  bl  dy  battle,  and  the  sun  of  Angl  i  Saxju  trtedom  set, 
to  be  succeeded  by  the  Egyptian  daiknesa  of  the  feudal  sjstem 
Thus  a  strife  of  centuries  was  laid  up  for  the  English  peopL ,  and 
instead  of  working  out  their  own  tree  Bjstem  through  Lontmuous 
and  glorious  spontaneous  developments,  by  the  assistance  of  enlight- 
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ened  Christianity  and  inereaaed  knowledge,  they  were  forced  to  riac 
hj  slow  steps,  from  a  state  of  bondage,  through  a  din  of  nevor-oeas- 
iBg  battle,  to  their  antieut  herltagu  of  freedom. 


NOTES. 

1,  PnoBiBLT  the  best  illustration  of  the  local  character  rf  the  sviordmaie 
Anglo-Saxoii  institutions  is  to  be  found  in  the  United  States. 

I  have  thus  given  a  very  general  outhne  of  the  moru  impurtiint  Aoglo-Saion 
inBlitutiona.  To  notice  the  minuter  variations,  special  provisions,  and  ooea- 
sioual  changes,  would  lead  me  into  too  wide  a  disouaaon,  and  would  not  aid  the 
purposes  of  so  elementary  a  work  as  tliia :  enough  has  been  said,  however,  to 
indicate  those  of  oar  own  legal  ideaa  and  forms  which  have  a  Saxon  Origin, 

Prominent  among  these  is  that  most  important,  and  to  us  sacred  prind- 
ple  of  local  self-goyermnent.  This  element  lay  at  the  foundation  of  the  whole 
Sason  iMility.  It  has  been  preserved  in  the  English  shires  and  ancient  muni- 
dpal  corporations  or  boroughs,  with  their  immetnorial  privileges.  In  manj  of 
the  American  States  it  is  guarded  with  even  more  jealousy  than  in  the  mother 
country.  The  New  England  and  New  York  divisions  of  towns,  each  with  its 
own  officers  and  stated  convoeaUons  of  citiiens,  and  of  counties,  each  with  a 
local  representative  assembly  legislating  for  much  that  concerns  the  welfare  of 
the  district,  and  a  court  possessing  a  jurisdiction  co-extensive  with  the  territorial 
limits,  embody  with  much  simplicity  and  puiitj  the  essen^l  idea  of  the  Saxon 
commonwealth." — Poheroy's  Mtmidptd  Late,  p.  ii40,  241. 

2.  Few  persons  have  an  adeqtialo  conception  of  the  degree  to  which  the 
principle  of  local  self-government  is  carried  in  England  at  the  present  day. 
The  following  eitract,  therefore,  will  be  useful : 

"  The  piinciple  of  local  self-government  which  exists  in  England  has  doubt- 
less eiercised  very  great  influence  in  the  production  of  the  freedom  ei  ' 
under  the  Constitution.  It  is  not  intended  to  roalie  an  attempt  to 
fluence  through  the  gradual  advance  of  tl.e  mstitutions,  but  only  k 
fecta  without  which  the  full  extent  of  the  Ubertj  and  power  possessed  by  the 
people  cannot  be  fully  appreciated.  The  nature  of  the  Anglo-Saxon  courts  and 
motes  was  favoiable  to  self-exertion  and  self-reliance  on  the  part  of  the  people ; 
but  at  a  later  period  the  chartered  lioroughs  stand  out  conspicuoasly  a9  insUtu- 
tiona  hnbued  with  the  spirit  of  freedom,  and  at  the  same  tune  furnished  with 
power  to  advance  and  defend  it.  These  fought  out  their  own  independence 
from  their  feudal  lords,  and  became  the  seats  of  self-government,  on  principles 
opposed  to  arbitrary  or  centralized  power.    The  burgesses,  with  the  major  or 
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portreeve  and  oliSermen  as  their  executive  officers,  elected  by  tbem,  regulated 
the  afiUrs  of  tbeir  boroughs,  in  tmde  and  police,  indepcndentlj  of  an;  direct 
supervision  on  tbe  part  of  the  crown  or  its  ofEcera,  and  without  any  appesJ  on 
the  pftrt  of  the  inbabitanta  except  tbrough  the  courts  of  taw,  when  cases  arose 
ofaD  illegal  character.  The  tendency  of  tbeae  institutions  was  repubheiiJi  Or 
democratic,  rather  than  monarchical ;  and  the  election  of  membera  to  the  House 
of  Commons  being  vested  ia  the  boroughs,  they  returned  to  TarJiament,  for  the 
most  part,  those  patriots  by  whom  tbo  battle  of  tbe  ConaOtulion  was  fought. 
Charles  II.  made  an  attempt  Ki  get  the  boroughs,  returning  members  to  Parlia- 
ment, under  the  iofluence  of  tbe  crown,  by  an  attack  upon  tbar  andent  charters, 
Bad  by  forcing  or  persuading  tbe  burgesses  to  accept  new  charters ;  but  he  did 
Dot  disturb  thdr  municipal  authority.  That  has  now  been  regulated  and  brought 
under  one  system  by  the  act  to  provide  for  the  regulation  of  the  municipal 
oorporaOons  in  England  and  Wales.  It  vesta  in  the  inhabitant  householders 
rated  to  the  reUef  of  the  poor,  the  election  of  burgesses,  from  whom  the  mayor 
and  aldermao  are  elected.  The  major  becomes  a  justice  of  the  peace,  and  re- 
luming officer  of  the  borough  at  elections  of  members  of  ParUament ;  and  the 
mayor,  aldermen,  and  bui^esses  are  the  eoutioil  of  the  borough,  in  whom,  or  a 
majority  in  case  of  division,  all  authority  is  vested.  They  are  empowered  to 
make  rates  on  the  inhabitants  for  watching,  lighting,  and  paying  the  borough,  to 
appoint  constables,  to  make  by-laws,  and,  in  general,  to  regulate  the  municipal 
aSairs  of  the  borough  -,  and  all  without  the  control  or  supervision  (except  in  the 
disposal  of  thdr  property)  of  any  other  central  authority  than  the  courts  of  law 
aod  ecittity. 

"Theaffura  of  the  comities  are,  in  like  manner,  intrusted  to  the  management 
of  thdr  prindpal  inhabitants.  The  magiatratea  appointed  by  the  crown,  through 
the  medium  of  the  lord-Ueutenanl,  and  consisting  of  the  principal  landowners 
of  the  county,  regulate  the  county  affaira  by  a  system  of  self-government. 
Assembled  in  their  court  of  quarter  sessions,  they  have  jurisdiction  to  try  small 
felonies,  and  to  decide  appeals  from  the  several  pariahes  of  the  county,  in  regard 
to  rates  and  assessments  for  the  relief  of  and  the  settlement  of  the  poor.  They 
regulate,  m  sessions  or  at  county  boarda,  the  construction  and  repair  of  bridges, 
public  roads,  Ebire  halla,  prisons,  and  lunatjc  asylums ;  and  Ihey  superintend  the 
apprehension,  conveyance,  and  prosecution  of  criminals,  the  eipenses  of  wit- 
nesses, and  of  the  county  police.  For  these,  in  quarter  sessions,  they  make  county 
rates  on  the  freeholdera.  These  important  duties  are  discharged  by  persons 
resident  within  tbe  counties,  and  who  are  necessarily  the  most  considerable  con- 
triljufors  to  the  rates ;  and  over  whose  acts  there  is  no  other  cenjral  control  than 
the  courts  of  law  ami  equity,  when  oases  arise  in  which  the  legality  of  their  acts 
is  questioned. 

"  The  several  parishes  of  the  kingdom  osercise  aelf-govermnent  in  parochial 
afiUra,  by  the  elecdon,  from  the  inhabitants,  of  churchwardens  and  overseers, 
who  administer  the  laws  for  the  reUef  of  the  poor,  and  of  boards  of  pariahion- 
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ere,  who  diaobarge  the  varioua  duties  of  the  acts  for  the  repair  of  the  highwaja 
ttnii  the  sewers,  and  for  the  preaervadon  of  health.  The  magnitude  of  the  funds 
raised  and  distributed  foe  the  relief  of  the  poor,  throaghout  the  kingdom,  and 
the  effect  of  their  distrlbntion  On  the  pnblio  prosperity,  made  it  necessary  to 
adopt  a.  uniform  s jatem  of  management  and  relief ;  and  therefore  the  flmctionB 
of  the  parochial  boards  for  relief  of  the  poor  sm  eiereiscd  under  the  auperin- 
lendenoe  of  a  supreme  poor-law  board,  appointed  by  the  crown,  but  responsible 
to  Parliament.  It^  presidentis  usually  in  the  eablnet,  and  a  member  of  the  House 
of  Commons.  There  is  also  a  supreme  board  of  health,  bat  with  these  excep- 
tions, the  administration  of  the  local  aSiiirs  of  each  division  and  subdivision  of 
the  kingdom  is  rested  m  its  inhabitants,  with  an  authority  controlled  only  by 
(he  law  and  the  courts  of  justjee. — Rowubo's  Manual  of  the  Eafflish  Conalitu- 
lion,  p.  570-Bt2." 

8.  The  following,  from  Blackstone,  will  serve  to  show  the  influence  of  the 
Saion  courts  in  eatabiiahing  the  present  local  customs  of  England : 

"  The  second  branch  of  the  unwritten  laws  of  England  are  particular  oustomB, 
or  laws  wluch  affect  only  the  inhabitants  of  particular  districts. 

"  These  particular  customs,  or  some  of  them,  are  without  doubt  the  remains 
of  that  multitude  of  local  customs  before  mentioned,  out  of  which  the  common 
law,  as  it  now  stands,  was  collected  at  first  by  kuig  Alfred,  and  afterward  by 
King  Edgar  and  Edward  the  Confessor ;  each  district  mutually  sacrifidng  some 
of  its  own  Bpecial  usages,  in  order  that  the  whole  kingdooi  might  enjoy  the 
benefit  of  one  uniform  and  universal  system  of  laws.  But,  for  reasons  that  have 
been  now  long  forgotten,  particular  counties,  dtlea,  towns,  manors,  and  lord- 
ships, were  very  early  indolged  with  the  priyilega  of  abiding  by  their  own 
customs,  in  contradistinction  to  the  rest  of  (he  nation  at  large :  which  privtlega 
is  confirmed  to  them  by  several  acts  of  Parliament. 

"  Such  is  the  custom  of  gavelkind  m  Ktnl  and  some  other  parts  of  the  king- 
dom (though  perhaps  it  was  alio  geneiil  till  (he  Norman  conqueat),  which 
ordiuns,  among  other  things,  that  not  the  eldest  son  only  of  the  father  shall 
succeed  to  his  inheritance,  but  all  the  sons  alike ,  and  that,  though  the  ancestor 
be  attainted  and  hanged,  yet  the  heir  shall  succeed  to  his  estate,  without  an; 
escheat  to  the  lord.  Such  is  the  custom  that  prcvads  in  divers  ancient  boroughs, 
and  therefore  called  borough-enghih,  that  the  youngest  son  shall  inherit  ttie  eatst« 
in  preference  to  all  his  elder  brothers.  Such  is  the  custom  in  other  boroughs 
that  a  widow  shall  be  entitled,  for  her  dower,  to  all  her  huahand's  lands ;  whereas 
at  the  common  Jaw  ahe  ahatl  be  endowed  of  one  third  part  only.  Such  also  are 
the  special  and  particular  customs  of  manors,  of  which  every  one  haa  more  Or 
less,  and  which  bind  all  the  copyhold  and  customary  tenants  that  hold  of  the 
said  manors. — Such  likewise  is  the  custom  of  holding  divers  inferior  courts,  with 
power  of  trying  causes,  in  dlaes  and  trading  towns,  the  right  of  holding  which, 
when  no  royal  grant  can  be  shown,  depends  entirely  upon  immeraorial  and 
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eatabliabed  usage.  Such,  lastly,  are  many  particular  customs  within  the  city  of 
London,  with  regard  to  trade,  apprentices,  widows,  orphans,  and  a  yariety  of 
other  matters. 

"  All  these  are  contrary  to  the  general  law  of  the  land,  and  are  good  only  by 
special  usage ;  though  the  customs  of  London  are  also  confirmed  by  act  of 
Parliament." — Blackstone's  CommsTitariei,  \,  74,  16. 
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CHAPTER  II. 

THE  FEUDAL  SYSTEM  OF  CONSOLIDATED  MIUTABT  POWER. 


Thk  SaKon  and  the  feudal  ayatems  were  exact  antipodes.  The 
former,  as  we  have  already  shown,  was  one  of  independeiit  local 
sovereignties  in  the  hands  of  freemen.  The  latter  was  a  rising 
aeries  of  ennsolidated  military  powers,  reaching  its  climax  in  a 
central  monarchy  which  tolerated  not  one  freeman. 

The  feudal  system  sprang  up  npon  the  continent  of  Europe, 
among  the  German  tribea  of  Normana,  Franks,  Burgundians, 
Visigoths,  and  Lomhards,  who  swept  down  upon  the  falling  Eoman 
Empire,  and  divided  its  vast  territories  among  themselves.  It  is  not 
our  purpose  to  give  its  hiatory.  It  doubtless  had  its  moving  cause 
in  the  custom  of  the  German  warriors,  which  we  have  mentioned  in 
the  previous  chapter,  of  joining  themselvea  to  military  chiefs,  whom 
for  their  martial  glory  they  regarded  with  an  almost  anperstitioua 
reverence.  In  their  invasions  of  the  south,  these  chiefs  in  like 
manner  united  under  various  leaders,  wtio  on  their  conquest  of  the 
aeveral  provinces,  became  their  kings.  Here  it  was  not  long  ere  the 
civiliBatiotk  of  the  vanquished  gained  upon  the  victors,  who  witliout 
much  difficulty  adopted  the  religion  avid  laws  of  the  Empire. 
Under  the  teachings  of  the  Christian  priesthood — alwaja  forward  in 
supporting  kingly  and  imperial  prerogative— the  sovereigns  and 
their  aubjects  learned  to  look  upon  the  royal  office  in  a  yet  more 
lofty  point  of  view.     The  ceremonies  of  the  church  in  the  anoint- 
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iiig  and  investiture  of  tlieot,  barbarian  prino     n    d    a  m 

pri."Siuii  on  the  warm  ima£;iQati(niB  of  the  new  d  N      h 

men      Henceforth  the  king  bei-ame  to  them  G-  d  p  e 

m  oml  matters,  is  the  pneist  naa  m  the  matt  h         h       d 

nest  to  Go  1  and  holj  churoh    tiiey  gavo  imp  ubm  to 

the  inimted  kmg  who  was  suppose!  to  hold  h       ffi     by 
appointment      Meanwhik   jur  sts    1   xned    m     h         w    w  t 

behind  the  pricithood  in  supporting  and  mcrea  h    p       n       s 

ot  the  1  tngi      Th  j  taugl  t  that  tl  ese  birba  w    e 

the  suooesBora  of  tiip  Cre'-ir'  and  that  aU  the  h  gh  p  f 

the  imper  il   crown  were  now  legitimately  le      d         h  m       M 
over  thc\  hid  gunel  tbeir  title  by  cmqueat  h  '^         J 

every  right  claimed  by  the  emperors  in  b  b  g  d 
Hence  the  lands  they  had  subdued  were  tho  k  Dg  d  d  p  p 
erty  This  was  a  mighty  cirnerstone  of  the  feudal  system,  and 
upon  this,  with  the  other  notion  that  thi,  king  s  riifht  was  a  right 
dmne,  that  is  a  right  of  God  the  whole  tremendous  fabric  may  be 
said  to  haie  bten  based  But  though  be  was  the  ib^olute  proprie- 
tor f  all  the  lands  within  hia  t«rritorita  it  was  imj  ossible  on  any 
system  tor  a  s  ngle  man  personally  to  enjoy  so  wide  a  domain. 
The  lands  of  the  kmj^dom  were  therefoie  distnbut  d  among  the 
warriors  who  hjd  followed  him  Not  that  the\  thereby  were 
invested  with  the  oifmrship  of  those  laLds  The  ownership 
(doHinn  I  J  ledum)  rested  with  the  king  Bat  thej  received  the 
actual  po=se>.sion  and  profitable  u  e  ut  them  [doninium  utile). 
Thu'!  thi-  king  was  able  to  ri,ward  his  f  iithful  retainers,  by  making 
to  them  grants  of  land  under  the  name  cf  bi'uefiit.a 

Under  these  beneficial  grants  we  finl  the  hrot  historic  traces 
of  the  feudal  system  The  benefice  was  not  an  absolute  gift  vest- 
mg  the  recipient  with  the  ultimate  owneiship  that  still  remained 
in  tilt,  king  and  the  grant  wis  liable  tj  he  revoked  at  any  disloyal 
or  histile  ict  of  the  benelieiary  In  return  for  this  gift  to  him 
from  the  monarch  the  subject  was  bonnl  to  gne  the  king,  when 
called  upon  his  military  sei  vn,e  an  1  aid  from  time  t  d  time,  as  tbey 
should  be  required  Thus  the  favored  subject  entered  into  the 
possession  of  the  and  andenjojcd  all  of  its  benefits  as  though  ho 
were  the  absolute  owntr    still  as  h(,  wai  not  the  absolute  owner,  ho 
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was  said,  in  the  subsequent  language  of  the  feudal  law,  to  TtoU  the 
land  of  his  soyereiga  ;  and  the  method  or  relation  by  which  he  thus 
held  was  denominated  a  tenure,  or  holding.     (Pom.  p.  255}. 

Sometimes  the  grant  waa  for  the  life  of  the  grantor ;  but  more 
generally  for  that  of  tiie  grantee.  At  what  time  custom  or  agree- 
ment made  the  enjoyment  of  tho  property  hereditary  iu  the  family 
of  the  grantee,  we  have  no  means  of  accurately  aseertaiuing  in  any 
country.  As  late  as  the  end  of  the  sixth  century,  the  lands  which 
bad  been  parcelled  out  returned  in  most  European  states  to  tbo 
prince,  and  were  only  continued  to  the  family  as  an  act  of  favor, 
and  by  a  new  gift;  although  undoubtedly  instances  of  hereditary 
tenure  occurred  even  at  this  early  date. 

Now  a  benefice  {heneficium),  or  grant  of  land  by  a  chief  to  his 
followers  upon  condition  of  military  service,  was  called  a  fief,  feud, 
fee,  or  foo  (from  feo,  wages,  and  od,  land),  and  it  constituted  the 
grantee  a  feudatory,  or  vassal  of  the  chief  or  superior  to  whom  be 
owed  service  in  consideration  of  the  land.  The  use  of  the  land 
was  his  wages,  which  he  earned  for  doing  service  to  his  master,  the 
owner  or  grantor  of  the  land.  This,  we  repeat,  is  the  cornerstone 
of  the  feudal  system.  It  is  the  root  from  which  ali  its  peculiarities 
spring. 

Attempts  hare  been  made  to  deduce  the  feudal  relations 
from  other  sources.  It  has  been  said  that  traces  of  it  are  to  be 
found  in  the  eustoms  of  the  Germans  and  Saxons;  and  the  relation 
of  chief  and  follower  was  no  doubt  the  moving  cause  which  led 
those  hardy  people  to  adopt  the  system  so  universally.  But  it  is  to 
be  remembered  that  the  companions  of  the  chief  cannot  be  likened 
to  vassals,  to  whom,  indeed,  they  bear  a  very  faint  resemblance ; 
and  that,  in  their  primitive  abode,  payment  of  any  kind,  and  certain- 
ly in  land  was  altou-etber  wanting.  Some  have  imagined  that  the 
feudal  r  1  t  t    b    t       d       the  Roman  connection  of  patrons 

and  die  t  —  p  t  m  g  men  of  consequence  and  power,  of 
taking  u  d     th      p    t    t  f  rior  persons,  who  rendered  in  re- 

turn au  h  w       w  tl      their  means,  often  paying  money, 

and  not  fr  {  tly  b  rj  th  property,  to  their  patron.  But 
no  real  mbl  b  n  the  two  cases ;  for  bore,  again,  in 

the  Rom  t       th  1    Iding  of  land  in  consideration  of 
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alle^nce  aud  service.  The  only  case  wliich  resembles  feudal  ser- 
vice in  the  early  history  of  Europe  ia  to  be  found  in  the  reign  of 
Alexander  Scverus  at  the  begioiiing  of  the  third  century,  who  set- 
tled some  barbarous  tribes  along  the  Danube,  mal£iQg__to  them  grants 
of  land  on  t!ie  express  condition  of  their  serving  him  in  wars 
agaiust  the  neighboring  tribes. 

This  was  a  simple  feudal  tenure,  arising  out  of  circumstances 
identical  with  those  out  of  which  the  feudal  relation  grew  and  be- 
came general  two  centuries  later;  and  on  reflection  it  seems  proba- 
bly the  most  natural  form  in  which  the  custom  of  free  companion- 
ship prevailing  in  the  unsettled  Grorman  tribes  could  coalesce  witli 
the  imperial  power  appropriated  by  their  chiefs,  on  their  establish- 
ment as  settled  rulers  of  the  conquered  Romans  and  provincials. 

When  a  chief,  then,  established  himself  and  parcelled  out  the 
lands  seized,  the  loading  companions  of  the  espeditioo  shared  some 
of  the  lands  taken,  on  condition  of  allegiance  and  military  service. 
When  the  feuds  became  hereditary  and  the  favor  of  succeeding 
prlnoes  had  increased  the  grants,  the  comites  or  counts  possessing 
large  tracts  exercised  great  influence  in  the  state.  For  the  acqui- 
sition of  feuds,  when  the  tenures  became  hereditary,  and  perhaps 
even  sooner,  was  attended  with  another  operation.  As  the  practice 
of  renting  land  was  uulinown,  whoever  had  more  land  given  him 
than  he  could  cultivate,  whether  a  count  or  any  inferior  person,  was 
obliged  to  make  a  similar  grant  to  other  persons  in  return  for  which 
they  were  to  do  him  oervice  Thus  evtry  one  who  had  a  cons  der 
able  estatf,  given  hira  retained  part  for  him  elf  and  parcelled  lut 
the  rest  among  inferiois  wh  rendered  him  the  "^am  servu-c  s  he 
rendered  to  the  thief  or  prince — following  bim  in  wir  whLn  hi,  hi 
lowed  the  prince  assisting  him  in  peaoi,  and  attend  ug  his  r-onrts 
The  practice  of  making  these  infer  or  grants  t  land  was  called 
Bub  mfeudation  and  o  ^  nally  there  was  no  limit  to  it  The 
smaller  proprietors  hid  of  coursi,  fewer  nferior  vas  als  or  subfeuda 
tones,  but,  iike  the  counts  and  other  important  vaseals  of  the  crown, 
they  had  the  same  courts  and  administration  of  justice  over  their 
Tassala  as  the  king  himself  over  his  tenants  in  capite,  or  tenants  in 
chief.  From  this  distribution  of  laud  among  the  crown's  vassaia, 
and  by  them  among  their  dependants,  arose  the  great  power  of  the 


..Google 


]46     FBUDAL   SYSTEM   OF  CONSOLIDATED  MILITAKT  POWEB. 

feudal  lords  or  barons;  for  the  allegiance  of  their  feudatories  to 
them  was  in  theory  as  rigorous  aa  their  own  to  the  sovereign ;  and 
in  practice  it  was  mucli  more  effectual.  The  count  or  hnron  passed 
his  whole  time  at  home,  surrounded  by  hia  followers,  who  also  were 
the  suitors  or  members  of  his  courts  where  justice  was  administered, 
while  the  more  distinguished  among  them  were  hia  companions  in 
the  chase  and  at  hia  feasts.  Occasionally  the  great  lord  might  go 
to  the  sovereign's  court,  and  in  hia  wars  he  accompanied  his  armies ; 
but  the  constant  occupation  of  hia  life  was  such  aa  to  maintain  hia 
power  over  his  own  vassals.' 

It  happened,  however,  that  in  every  country  overrun  hy  the 
barbarians  a  con<jiderable  portion  of  the  land  remained  the  property 
of  the  former  inhahitmts,  and  some  part  of  it  was  granted  out  in 
absolute  powcssion,  without  any  direct  obligation  of  service.  This 
land  was  c\lled  a/lod'd,  and  its  holders  allodists,  or  allodial  propri- 
etors \  hut  its  amount  in  every  country  underwent  constant  diminu- 
tion. This  w  i«  priQi,ipally  owing  to  the  disordered  state  of  society, 
and  the  rasecunty  arising  from  tlienoe  and  from  foreign  invasion, 
During  raauy  centuries  there  was  continual  commotion ;  petty  pri- 
vate wars  wore  waged  between  the  feudal  lords  ;  there  was  no  gene- 
rally acknowledged  law  and  no  respect  for  private  property ;  and 
the  allodial  proprietors  having  incurred  no  obligation  of  service,  and 
therefore  having  no  title  to  protection  from  the  sovereign  and  no 
laws  from  whicii  to  seek  redress,  were  exposed  to  the  perpetnal 
rapacity  of  counts  and  other  nobles.  "The  owners  of  the  eastlcs 
and  fastnesses  would  sweep  down  upon  these  proprietors,  ravage  their 
possessions,  and  carry  them  off,  to  be  ransomed  at  any  exorbitant 
charges.  The  military  tie  of  lord  and  vassal  was  the  only  barrier  to 
these  attaeks,  for  while  it  imposed  a  duty  of  warlike  service  upon  the 
vassal,  it  also  afforded  the  protection  of  the  lord."  Hence  many 
allodial  proprietors  surrendered  their  lands  into  the  hands  of  some 
more  powerful  proprietor,  to  receive  them  back  as  feuds,  with 
the  condition  of  allegiance  and  service  imposed  upon  them,  but  also 
with  the  duty  of  protection  cast  upon  the  lord.  Even  those  lords 
themselves,  owners  of  larger  allotments,  were  frequently  reduced  by 
similar  apprehensions  to  become  v^issals  of  the  crown  in  respect  of 
lands  formerly  held  by  them  aa  allodial ;  and  to  such  an  extent  was 
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this  practice  of  infeudation  can-ted,  that  in  the  tenth  and  eleventh 
centuries  it  appears  that  almost  all  the  allodial  possessions  of 
France  had  been  converted  into  feudal  tenures  held  by  vassals  of 
superior  lords  on  the  condition  of  military  service. 

When  the  feudal  relation  bad  become  established,  it  extended 
itself  to  various  kinds  of  property,  not  in  their  nature  the  subject 
of  such  a  conditional  holding.  Thus  rents,  tolls,  pensions,  tithes,  and 
offices  were  made  the  subjects  of  feudal  grant,  and  given  on  condi- 
tion of  miiitary  service.  Even  percjuisites  of  the  priests  for  saying 
mass  were  sometimes  seized  by  the  barons,  and  held  by  them  of  the 
church,  on  the  condition  of  giving  their  service  in  protecting  it ; 
and  such  spoils  were  shared  by  sub-infeudation  among  their  fol- 
lowers. But  some  lands'  and  generally  property  in  towns,  were  in 
England  held  for  fixed  paymeats,  or  for  services  not  military  ;  and 
this  was  called  soeaye,  or  free  and  certain  service. 

Having  now  traced  the  establishment  of  the  feudal  relation  of 
lord  and  vassal,  we  are  next  to  examine  the  rights  and  duties  which 
it  constituted,  and  the  important  effects  which  it  produced  upon 
the  structure  of  the  government  and  the  condition  of  society. 

The  first  duty  of  the  vas^^al  to  the  lord  was  allegiance.  He  did 
homage  by  uncovering  his  bead  and  ungirding  his  sword,  and  kneel- 
ing before  the  lord,  in  whose  hands  he  placed  bis  own.  In  this  at- 
titude he  solemnly  promised  to  become  his  man — Ttomme  (whence 
the  word  homage) ;  and  to  serve  bim  faithfully  with  life  and  limb 
in  return  for  the  land  held  of  bim.  Thi.s  ceremony  generally  was 
ended  by  his  kissing  the  lord's  cheek,  and  the  lord  kissing  his  mouth; 
and  a  remnant  of  this  is  retained  in  England  at  the  coronation  of  the 
king,  the  peers  all  kneeling  before  the  king  uncovered,  and  then  kiss- 
ing his  cheek.-  The  bishops  still  do  homage  to  him  for  their  tem- 
poral possessions,  which  return  to  the  crown  on  the  see  being  vacant, 
and  are  granted  again  to  the  successor.  The  homage,  chiefly  confined 
to  military  tenure,  was  performed  to  the  lord  in  person.  The  oath 
of  fidelity,  or  fealty,  which  hcdonged  to  all  tenures,  followed;  but 
the  lord  might  receive  it  by  proxy."  The  imutiUire  of  the  vassal 
in  the  land  was  that  for  which  ho  owed  allegiance,  and  the  lord 
either  gave  actual  possession  on  the  spot,  or  delivered  it  over  by 
eymbols,  as  turf  for  a  field,  a  stone  for  a  house   and  so  forlb. 
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Alleg  aDCe  oimprclienkl  the  duty  of  attemftiig  nothing 
against  the  lord  d  3eio=ing  all  intDnniit  on  that  mi^ht  affe^'t  him, 
and  not  divulging  his  coun'td  when  tiuated  bv  him  The  vassal 
was  also  bound  to  side  with  hini  m  war  and  be  a  I  outage  fir  him 
if  captured  But  military  icr\  oe  to  which  wa,  ad  led  li  t  service, 
or  attendance  on  the  lord  s  court,  was  the  must  important  duty,  acd 
in  most  cases,  perhaps  at  first  in  all,  was  the  foundation  of  the  tenure. 

Allegiance  was  at  all  times  due,  and  continued  always  the  same. 
Military  service  was  originally  coextensive  with  allegiance,  and  was 
due  whenever  the  lord  was  attacked.  Whether,  if  he  waged  offen- 
sive war,  the  same  absolute  right  existed  to  the  vassal's  service, 
may  be  questioned.  Caesar  tells  us  that  the  ancient  Gerrnana  volun- 
teered to  accompany  their  chief  on  an  'oxpedition  which  he  an- 
nounced at  a  general  assembly,  and  that,  having  once  promised,  it 
was  infamy  not  to  perform  Probably  then  the  barb'^riaiis  when 
thoy  settled  and  granted  out  lands  m  feudal  tenure  held  assembl  ea 
where  the  expedition  was  rewlved  u;  on  and  the  lord  had  a  rif,bt 
to  service  while  it  lasted.  But  by  degrees  tl  la  cime  t  d  bo  regu 
lated  and  limited,  and  the  vassals  became  bound  to  serve  oi  ly  t 
given  number  of  days,  each  accorliuj,  ti  the  extent  oi  1  la  po  a  s 
sion.  Thus,  for  a  knights  fee  (or  land  cf  the  value  of  twenty 
pounds  a  year),  forty  days  were  due  wh  ch  in  France  wis  exten  k  1 
to  sixty  days.  But  in  the  course  of  time  the  extent  f  service  cime 
to  be  specified  in  the  deed  or  ch'irter  by  which  the  hnd  was  f,rant 
ed.  Men  of  sixty  w  en  pr  ests  an!  public  functionaric  were  al 
lowed  to  find  subst  tutes  So  net  n  ea  the  service  was  limited  to 
the  lord's  territory  s  n  et  n  es  t  w  s  genenl  and  unrcstnrted 
The  non-performance  n  urred  a  forfe  ture  of  th  Imd  tc  the 
lord,  because  it  wis  a  breach  of  the  J  t  on  ui  on  which  th  gnnt 
had  been  made.  But  afterward  tl  •.  practice  ^rew  up  of  c  mmu 
tiDg  the  service  for  3  fine,  which  was  called  esciiaye  or  seiiliije  and 
proved  a  source  of  revenui,  to  the  chiet 

But  besides  the  aervice  of  war  other  rights  were  possessed  by 
the  lord,  some  of  them  connectei  with  the  land  and  arising  from 
its  having  been  originally  his  own  altogether  and  never  wholh 
given  to  the  vassal ;  others  acquire  1  by  usurpation  upon  the  va  ail 

As  the  land  was  at  out  time  ^r  i  ted  tor  life  whtu  the  I  jr !  ga  c 
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it  at  a  vassal's  death  to  h  s  he  r  he  exacted  mething  in  considera- 
tion of  the  favor.  Tl  s  was  called  3.  rlef  (from  re,  back,  and  k- 
vare,  to  raise),  as  if  the  land  hal  fallen  nto  the  lord's  hands,  and 
was  to  be  relieved  out  of  th  m  by  payment  of  the  fine ;  or  had  fall- 
CQ  down,  as  it  were,  and  was  to  be  ra  e)  up  again.  The  amount 
(o  be  paid  was  probably  Jt  fir  t  qu  te  arb  frary — as  much  as  the 
lord  chose  to  ask,  and  tl  e  vaaail  eould  affor  1  to  pay.  Afterward 
it  became  fixed  by  cii  ton  and  even  h  law.  The  charter  of 
Henry  I.,  of  England  enacte  1  that  re!  eta  n  future  should  be  rea- 
sonable, and  Magna  Charta  fix  d  then  at  what  was  supposed  to 
be  one  fourth  of  the  jearly  real  value  In  some  countries,  relief 
was  also  due  on  the  death  f  the  lord  and  at  the  present  day,  we 
find  the  remains  of  th  ^  as  well  as  the  d  oary  relief,  in  many 
manors  ia  the  North  of  Lngla  d  wh  re  copyholders  pay  a  fine, 
on  the  death  both  of  the  lord  an  1  of  th  ten  nt.  It  is  most  prob- 
able that  this  kind  of  rel  ef  on  tl  e  lord  s  death,  originated  in  the 
remoter  period,  when  the  feud  was  gr  ut  d  wholly  at  pleasure,  or 
at  least,  only  during  the  grantor  a  1  fe ,  and  when  he  died,  the 
heir,  not  being  hound  to  cotitiniie  the  grant  during  the  vassal's  life, 
required  a  consideration  for  remembering  his  ancestor's  grant.  Se- 
riots,  stili  known  in  some  English  manors,  are  probably  another  rem- 
nant of  the  temporary  nature  of  the  feud  out  of  which  reliefs 
arose.  They  are  due  on  the  tenant's  decease,  and  consist  of  his 
best  chattel.  A  valuable  racehorse  was  some  years  ago  claimed 
in  Surrey  as  a  heriot.  The  same  custom  prevailed  in  Italy 
and  France  as  early  as  the  eleventh  century ;  in  England,  at  lej 
two  centuries  before.  The  custom  with  regard  to  reliefs  differed 
different  countries.  Thus,  in  most  parts  of  France,  they  were  n 
due  at  all  on  direct,  but  only  on  collateral  succession.  This,  how- 
ever, may  have  been  a  limitation  of  late  introduction,  wlien  the 
right  of  inheritance  was  established.  Originally,  they  were  prob- 
ably due  on  all  descents  alike. 

The  right  to  alienate  the  feud  was  of  comparatively  late  intro- 
duction ;  for  the  fealty  and  service  of  the  vassal  were  properly  per- 
sonal, and  could  not  be  transferred.  Indeed,  the  original  relation 
of  lord  and  tenant  was  so  strict,  that  neither  party  could  dissoh 
at  pleasure.     The  lord's  consent  was  necessary  to  a  change  of  ten- 
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ant;  the  tenant's  to  a  change  of  lord;  expressed  by  a  form  called 
his  atiornmetit,  which  continued  to  he  required  in  England  until  the 
eighteenth  century.  At  a  much  earlier  period,  however,  the  lord  had 
become  accustomed,  in  all  feudal  states,  to  permit  alienation  by  the 
tenant,  upon  payment  of  a  sum  of  money,  and  the  person  to  whom 
the  transfer  was  made  became  the  lord's  vassul,  and  did  homage 
upon  admission  as  tenant. 

When  fends  became  hereditary,  they  descended  either  according 
to  the  order  of  succeasion  pointed  out  in  the  grant,  or  according  to 
some  genera!  law  of  succession  prevailing  in  the  state  at  large,  or 
confined  to  the  particular  district.  It  was  not  till  late  in  the  his- 
tory of  most  nations  that  the  right  to  dispose  of  property  by  will 
was  introduced,  and  it  may  be  asserted  that  while  the  feudal  system 
remained  in  full  force,  no  such  power  was  enjoyed  generally  in  any 
part  of  Europe.  When  it  waa  given  anywhere,  it  at  first  extended 
only  to  a  part  of  the  land,  the  rest  being  Still  required  to  go  in  a 
particular  line  pointed  out  by  the  original  terms  of  the  grant,  or 
the  general  law  of  the  state,  or  the  local  law  of  the  district.  But 
while  the  feudal  system  remained  entire,  the  death  of  the  vassal 
without  heirs,  or  without  such  heirs  as  were  designated  in  the  grant, 
caused  the  fief  to  return,  fall,  or  escheat,  as  it  was  called,  to  the 
lord.  The  word  signifies  a  casualty,  or  falling  in  consequence  of 
an  accident.  But  want  of  heirs  was  not  the  only  cause  of  forfeit- 
ure. If  the  vassal  committed  any  act  inconsistent  with  his  fealty, 
the  fief  returned  to  the  lord ;  and  reSaements  were  introduced,  by 
which  many  things  were  held  to  be  construfitive  rebellion,  or  con- 
tempt of  the  lord's  authority.  Thus,  encroaching  on  his  share  of 
the  laod,  whether  on  the  waste  not  parcelled  out,  or  on  the  lord's 
private  property,  as  well  that  of  which  he  had  the  beneficial  owner- 
ship as  that  of  which  he  had  the  feudal  domiTiion,  was  termed  pur- 
presture  ot powrprision,  and  forfeited  the  feud  to  the  lord;  though  in 
England  this  term  has  for  ages  been  confined  to  encroachments  upon 
the  crown's  rights.  Thus,  too,  disclaiming  the  lord's  riglit  and 
the  tenure  under  him  was  a  cause  of  forfeiture.  And  in  genera! 
alienating  without  license,  and  even  making  certain  alterations  upon 
tlie  form  and  disposition  of  the  land,  were  causes  of  forfeiture. 
But  besides  these  rights  and  perquisites  which  arose  out  of  the 
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relauou  butween  the  lord  of  the  soil  and  him  who  had  only  the  en- 

jojmeat,  and  that  limited,  of  its  fruits,  there  were  otiers  which 
grew  out  of  the  vaasEil's  allegiance  and  dependence  upon  the  superior. 
Of  t!iese,  aids  were  the  chief.  They  were  sums,  like  a  ta^  or 
contribution,  levied  npon  all  the  vassals,  to  defray  expenses  of  the 
lord  on  certain  extraordinary  occasions — auch  as  a  pilgrimage  to  the 
Holy  Land ;  the  costs  of  his  own  relief  to  an  over  lord ;  the  mak- 
ing hia  eldest  son  a  knight ;  the  portioning  his  eldest  daughter ; 
and  his  ransotn,  if  taken  in  battle. 

The  e  th  ee  last  jre  ilone  {erm'tted  by  Magna  Charta  and  by 
the  lavs  of  Franc  and  other  Cont  ental  monarcli  es  tear  I  o 
w  rds!  J  ud  ii  rage  wer  not  so  un  rially  e  tabl  shed  as  th 
a  a  of  wh  tt  w  ha  o  jn  t  been  pe  \  ng  But  England  tl  > 
ex  s  ed   and  to  an  oppr  ss    e  extent   as.  they  al  o  d  d   n  Germany 

nd  n  No  mandy  On  tl  e  gro  nl  of  t  a  n  ng  the  ufant  vas  al 
to  ire  s  af  r  h  lather  s  death  aiid  1  ecausc  he  lost  h  a  serv  e 
dur  ii„  H  m  nor  y  the  lord  to  i.  po^e  b  n  f  h  s  estate  unt  1  he 
beod  e  f  age  and  an  abuse  t  a  v  xat  ous  kind  soon  cr  pt  n — 
the  lord  b  stow  ng  the  guard  aiish.  p  and  p  '•tess  on  of  the  land 
upon  strangers  fron  tavor  o  for  money  Th  s  was  called  Eng 
Iish  law  juardanshp  n  ch  airy  and  was  only  bol  shed  hr  t  dur 
ing  the  Com  nonwealth  and  then  by  a  perpetual  act  at  the  Kestor 

tion  after  hav  ng  been  the  source  of  extreme  oppress  on  down  to 
that  1       pci:  od 

Ma  age  {mar  i  gi  a)  was  the  r  ^ht  to  mwry  a  ward  and  re 
ce  ye  a  pr  c    for  the  match      The  custom  was  st  11  mo  e  rigo  ou 

n  J  ru  alem  where  the  C  ide  a  ntrodueed  the  f  ulal  y  em 
for  there,  maiden  or  widow,  in  order  that  there  might  never  be 
wanting  a  male  vassal  to  perform  service,  was  compelled  to  take  one 
of  three  husbands  presented  to  her  by  the  lord,  unless  she  was 
sixty  years  old,  and  resolved  to  die  single.  In  some  parts  of  Ger- 
many and  France,  and  in  Scotland  till  the  eleventh  century,  it  is 
certain  that  a  custom  more  outrageous  still  prevailed,  the  lord 
having  a  right  to  enjoy  the  person  of  the  vassal's  bride.  This, 
in  France,  was  called  droit  da  »eigneur,  and  in  Scotland  the  fine 
paid  for  it  was  termed  mman't  mark  ;  but  it  is  doubtful  whether  it 
existed  in  respect  of  the  vassals  who  held  by  military  servieo,  or 
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was  only  incident  to  other  tenures  of  a  baser  kind.  Of  tliese  it  is 
now  necessary  to  speak. 

We  Lave  hitherto  confined  our  attention  to  those  persons  wlio, 
being  soldiers,  companions  in  arms  of  the  chief,  freemen  and  war- 
riors, shared  the  fruits  of  the  couc[uests  made,  and  obtained  land 
either  freely  and  unconditionally,  or  on  the  condition  of  certain 
allegiance  and  service — the  holders  of  the  former  or  allodial  land 
gradually  becoming  holders  by  feudal  tennre.  There  esisted,  how- 
ever, in  all  the  provinces  overrun  by  the  northern  nations,  a  twofold 
d  fthlbtfcsmb        f  dmbgie. 

I      11  p    t     i  th    R  Emp       th    1  g  1       ht      d  th    i      t 

w  tblhdfhldgp  bltl  dtht 

I  b    b       n    f      d    h    p    jl        th      t  te  IS  pi  g    th, 
th            f    m   tl      1  w      f  tl       B            1           wl     h  m  th 

h  th       settl  m     t       E  se     d  t      third     f  th    1     d 

d  h    d    f  th     3  f 

U  t  tl  th  m  h  d    1        1        y  a   a  pa  t    f  th 

t  Ihhthdmtl  w  yn 

It  dddt         hdff  th  irmt  f         th 

th      p  1  f  th  ty      C  it         m  d        w 

p  wh        Id  th        1  wh     w       sold  b     h      p        t 

ir        J  y  t  dmdtpjiu  dmdlea 

df!tg         t       wh      tkdh       J  Ubtyi        h 

f  jl  y  t     wb    h  th    G  w       p  t  ly    dd    t  d~ 

II  h        1  sed  th        mb       f    1  m    g  th  d 

t  Up  q         f,      y  d    t     t  th  y     ni  t  d      d    11 

th     I     pi     t      1       y  jt        h  as        li        som  th     sel  es 

S  b    qu    tly  It        th  t       f       1  t  nd  d  th      u 

b         fthl  Ath  ptdLmdt 

Tl  i  f  tl  ly  t    d  1     m    ,   nd   h       n    4      t  d     g 

ia  which  poor  men  were  placed,  made  it  highly  desirable  to  obtain 
protection  from  the  more  powerful  members  of  the  community 
Personal  protections  were  obtained  from  these  lords  called  com 
mendatioiis,  resembling  ihs  patronaffn  ot  the  Romans  or  the  rtlation 
in  which  the  upper  classes  stood  toward  their  clients  For  this 
protection,  payments  in  money  were  made  called  «a't if mnfe  or  sit 
vages,  and  many  who  could   pay  nothing  tetame  strfs  or  sidles  to 
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such  as  would  not  be  content  with  mere  allegiance  or  with  occasional 
service.  Allodial  proprietors  used  at  first  to  obtain  commendations, 
as  they  had  no  law  to  protect  them,  until  by  degrees  the  tenure  of 
their  land  became  feudal,  as  we  have  already  seen.  Men  who  had 
no  land  wi,ru  deprived  of  this  resource,  and  very  often  became  serfs. 
Many,  too,  in  those  superstitious  ages,  parted  with  their  liberty  to 
monasteries  and  ehurchca  in  return  for  their  prayers  and  masses, 
together  with  some  small  share  of  their  temporal  posae&sions.  It 
thus  happened  that,  as  all  the  land  became  feudal,  and  the  maxim 
of  Ihe  law  arose,  "Nitlk  terre  sam  seigneur"— "No  land  without  a 
lord"~m  almost  every  one  was  either  a  vassal  in  respect  of  his 
land,  or  a  serf  in  respect  of  his  person,  and  the  common  people 
came  to  be  almost  universally  in  a  state  of  slavery. 

But  land  in  those  countries  constituted  the  whole,  or  nearly  the 
whole,  wealth  of  the  community.  It  was  in  some  sort,  too,  the 
currency  in  which  services  of  every  kind  were  paid.  A  proprietor 
desiring  to  retain  the  services  of  any  one,  gave  him  a  rent  issuing 
out  of  his  land  ;  and  this  constituted  him  a  vassal ;  for  it  was  by 
a  refinement  of  the  feudal  law  reckoned  (not  feudum,  but)  quaii 
feudum — a  kind  nf  fief,  or  an  improper  fief — a  fee  or  feud  of  land. 
In  order  to  obtain  inferior  services,  or  to  support  serfs,  they  wore 
settled  on  small  portions  of  land  in  the  neighborhood  of  the  lord's 
residence,  and  these  allotments  were  entirely  held  at  will  by  the 
serfs,  whom  the  lord  could  at  any  time  dispossess.  Thus,  tn  obtain 
land,  needy  freemen  became  serfs — another  source  of  domestic 
slavery.  But  this  kind  i  f  contract  bad  very  important  conse- 
quences; for  a?  the  servitude  of  these  soluntary  slaves  only  could 
-last  as  lon^  as  tbey  held  the  land,  they  ind  their  children  came  no 
longer  U>  be  regarded  as  tenants  at  will,  %nd  liable  to  be  dispos- 
sessed ;  and  so  the  slaves,  who  had  mi  rights  at  all,  but  were  merely 
1  1  heir  ownei's  land  is  the  best  wd^  of  supporting  them 
and       u  their  services,  cime  gradually  to  be  eonaidored  like 

h  h  and  were  allowed  first  to  rctiin  their  allotments  for  life, 
f     w     1  to  transmit  them  to  their  children,  and  finally  to  their 

11a  al  1  rs  No  uniform  rule,  however,  was  established  as  to 
h  gl      or  perniiasiona      DifFeroDt  lords  gave  difierent  rights 

d  d  ff       t  cuursis  of  suLcession;  different  rights  of  alienation 
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by  convejance  or  by  will  were  eatabliabed  io  different  districts  or 
lordsbips,  and  different  suras  were  paid  to  tiie  lord  as  fines  upon 
descent  or  alienation.  One  thing,  however,  was  common  originally 
to  the  wiiolo — some  service  was  esaeted  by  the  lord,  and  this  ser- 
vice was  of  an  inferior  or  base  kind  ;  never  the  military  service  by 
which  free  land  was  held  by  the  freemen,  vassals  of  the  lord.  These 
w        thfhld         fh  Idhpwdt 

t    th    f     h  11  t'h  dw       b       1  t    f  11  wth    1    d       w 

B  t  tl  f  wh         t  bl  h  d  m  th  ht     f  p    p    ty 

Ijttldtmy         tf  f         kdd  dth 

II  1    mhl      w  y 

Tl        tl         1      t    h      h  1      f  wh  t  w  th    Emp         f 

th  W  t  1  f  d  i  y  t  w  ff  t  Uy  t  bl  h  d  d  thus 
frathd        ddsofwhkd  bl  f 

th      II  tm     t       d    h      by  th     h  Id       f      k      It     f      wh     p 
hpw        aalto       1  hU        fmm  thw 

t  t        i  k     ■wh    vf      ie      f      capt         th  d    t        tr 

1    f  th    k       h        If       1 1  w  h  th       y  1  h    d    f  tl  t 

ymf  tl  filt         f  T         thtmf 

th        1  t        1   p  w  It  ffi        tly  f^         ^ 

II       th    f    d  1      1  t         fid       1  I  was  f        t     i 

pptd  t  Hyb-lwldpth 

bthyd  dd  id        dt  dUt         fmtl 

th         If  tl  1  w     1        1  f    f        h  t         m       t    f 

p  Imltjttl  th         p  hw        pbi 

pt         d        It         mt  tbtmh  thld 

w  t  blgdtw  td  hdpdtth 

qtp  fhid       dtdfdhmg       til 

K    1     g     g     h  w  ca  1  th    f    t  tl    t  th    wl    I     J  t  m 

w  f  p  tty  d    p  t  g  t  p       b!        d        t    I 

1      y  h    d     th       t  w  pi  lly       \  t  m     f  b    t    f 

th  t    t  J,  d  f         f    m  1  wl  b  t  ly     bm  as        t 

1  wl       t  y    th      t     d      d  tl     J  t        tat     f  I        y 

d  tl    t  th    b    t   t        Id  m  k        y  m      w     th    b      d  If 

h    h     1    d  th      h 

Shwtl        bttfthf       S  ttt        bglt 

t    E  t,l     1  by  th     N"  1  d  w        ]     t     1    t 
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d  iu  the  first  page  of  tbe  present  chapter — that  it  Tis&aridng 
scries  of  consolidated  military  powers,  reacTiing  its  cliinax  in  a  central 
monarchy  whieh  tolerated  not  one  true  fremtuin.  But  fortunately  for 
the  liberties  of  England,  William  made  himself  too  powerful.  The 
rojal  power  in  France  had  been  reduced  aluioat  into  contempt  by 
the  immense  power  of  the  immediate  feudatorida  of  the  crown, 
Tbe  counts  and  dukes — though  nominally  vassals  of  the  king — 
holding  enormous  territories,  and,  hy  the  practice  of  sub-in- 
foudation,  baring  multitudes  of  military  followers,  had  become  in 
reality  all  but  independent  sovereigns.  William  himself,  as  duke 
of  Normandy,  bad  been  too  powerful  to  pay  much  respect  to  his 
French  suzerain ;  but  in  distributing  the  lands  of  his  defeated 
Saxon  subjects  among  the  Norman  knights  whose  swords  bad  won 
his  crown,  he  saw  to  it  that  none  should  be  so  powerful  as  to  dare, 
in  any  case,  contest  tbe  royal  will.  He  thus  made  tyranny  over 
the  barons  possible  whenever  he  or  his  successors  should  desire  to 
play  the  tyrant.  Tbe  rcsuit  could  not  be  doubtful.  Tyranny, 
when  possible,  is  always  certain.  He  had  made  tbe  individual 
barons  too  weak  individually  to  make  an  issue  with  the  king. 
When,  therefore,  royal  tyranny  became  intolerable,  the  resistance 
to  it  necessarily  assumed  the  best  form  of  resistance  to  a  tyranny 
— that  of  a  united  and  determined  coalition.  Better  still,  it  made 
the  Saxon  commons  an  important  element  in  the  baronial  contests 
with  the  crown ;  and  hence  the  charters,  wrung  from  kings  in 
England  by  the  hands  of  nobles,  have  invariably  been  charters  of 
the  people's  rights  much  more  than  of  baronial  privileges.  Thus, 
through  generation  after  generation,  the  united  lords  and  commons, 
making  common  cause  for  rights  and  liberties  dear  to  them  both, 
have  gradually  won  back  to  the  people  from  the  royal  power  what, 
but  for  tbe  insatiable  rapacity  and  keen  sagacity  of  William,  they 
might  never  have  united  to  achieve.  How  the  first  great  step  of 
this  mighty  march  was  made  we  shall  proceed  to  tell  boreafter.' 
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NOTES. 


1.  Guiailon  the  Social  Worhing  tf  the  Feudal  Si/'tem.—-'  Lee  m  investigate 
this  society  in  itsi>lf,  and  see  "bat  part  It  bns  plajed  in  Uie  hiBl«ry  of  civil- 
izBtioD.  Urst  of  all,  let  as  take  feudalUra  in  its  most  ^mple,  primitiTe,  and 
fnndaiaectal  element :  let  us  eonsider  a  ^ngle  possessor  of  a  fief  in  his  domain, 
and  let  us  see  wtiiit  will  become  of  all  those  vho  form  ttie  little  societjarosud 

"  He  establishes  himself  upon  an  isolated  and  elevated  spot,  which  he  lakes 
care  to  render  safe  and  strong :  there  he  constructs  what  he  nill  call  his  castle. 
With  whom  does  he  establish  himself?  With  hia  wife  and  chiidreo  ;  perhaps 
some  freemen  who  hare  not  become  proprietors,  attach  themselvps  lo  liis  per- 
son, and  continue  to  Uve  with  him  at  bis  table.  These  are  Che  iiihabitauls  of 
the  interior  of  Che  castle.  Around  and  at  >M  foot^  a  little  population  of  colouists 
and  serfs  gather  together,  who  cultivate  the  domains  of  the  posseisor  of  the 
fief.  In  the  centre  of  this  lower  population,  religion  plants  a  church  ;  it  bnngs 
hither  a  priest.  In  the  earlj  period  of  the  feudal  ajstera,  this  priest  was  com- 
monly at  the  same  time  the  chaplain  of  the  castle  and  the  pastor  of  the  village  - 
hj  and  b;  these  tno  characters  separated ;  the  vill^e  had  its  Own  pastor,  who 
lived  there  beade  his  church.  This,  then  nas  the  elementary  feudal  society, 
the  feudal  molecule,  so  to  speak.  It  is  this  element  that  we  have  fli'st  of  all  to 
eiamine.  We  will  demand  of  it  the  double  question  which  should  be  asked  of 
all  our  facta ;  What  has  resulted  from  it  in  favor  of  the  deyelopment,  1,  of  man 
Winself~3,  of  society  ? 

"  We  are  perfectly  justified  in  addressing  this  double  question  lo  the  little 
society  which  I  have  just  described,  and  in  placing  faith  in  its  replies ;  for  it  was 
the  type  and  faithful  image  of  the  entire  ffeudal  sodetj.  The  lord,  the  people 
on  his  domains,  and  the  priest :  such  is  feudalism  upon  the  great  as  well  as  the 
small  scale,  when  we  have  taken  from  it  royaltv  and  the  towns,  which  are  dia- 
tioct  and  foreign  elements. 

"  The  first  fact  tliat  strikes  ns  in  contemplating  this  little  society,  is  the  pro- 
digious importSEice  which  the  [ossessor  of  the  fief  must  have  had,  both  in  his 
own  eyes,  and  in  the  eyes  of  those  who  surrounded  him.  The  sentiment  of 
perBonalit J,  of  individual  liberti,  predonunated  m  the  barbaric  life.  But  here 
it  was  wholly  diuerent :  it  was  no  Inngei  only  the  liiiertj  of  the  man,  of  the 
warrior  ;  it  was  the  importance  of  the  proprietor  of  the  head  of  the  family,  of 
the  master,  that  came  to  be  considered  From  this  con^deradon  an  impression 
of  immense  snperiority  must  have  resulted ,  a  superiority  qtiite  peculiar,  and 
very  different  from  everythiug  that  we  meet  with  m  the  career  of  other  civili- 
zatiOQS.  I  will  ^ve  the  proof  of  this.  I  take  in  the  ancient  world  some  great 
aristocratical  position,  a  Roman  p;itrician  for  i[iat!iuco.   Lite  the  feudal  loid,  Ihc 
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Roman  patrician  n-as  hoad  of  B  familj,  master,  auperior.  He  vnM,  moreorer, 
the  teligious  magistrato,  the  poDtiff  in  the  interior  of  liis  family.  Now  his  im- 
portance as  a  religious  magistrate  csme  to  him  from  without ;  it  waa  not  a  purely 
personni  and  individual  importance;  be  received  it  from  on  high;  he  wa^  the 
delegate  of  the  Divinity ;  the  interpreter  of  the  religious  creed.  The  Romao 
patrician  was,  besides,  the  member  of  a  corporation  which  lived  united  on  the 
same  spot,  a  member  of  the  senate ;  thia  again  was  an  importance  which  came 
to  him  from  without,  from  his  corporation,  a  received,  a,  borrowed  importance. 
The  greatness  of  tlie  ancient  aristocrats,  associated  as  it  was  widi  a  reli^ous 
and  political  character,  belonged  to  the  situation,  to  the  corporation  in  general, 
rather  than  to  the  individual.  That  of  the  po^essor  of  the  fief  was  purely  in- 
dividuiil;  it  was  not  derived  from  any  one;  all  hie  rights,  all  his  power  came  to 
him  from  himself.  He  was  not  a  religious  mi^istrate ;  he  took  no  part  in  a 
senate ;  it  was  in  his  person  that  all  his  importance  resided ;  all  that  he  waa,  he 
was  of  himself,  and  in  his  own  name.  What  a  mighty  influence  must  such  a 
dtuation  have  exerted  On  its  occupant  t  What  individual  haughtineaa.  what  pro- 
digious pride — let  us  say  the  word — what  insolence  must  have  arisen  in  bis  soul ! 
Above  himself  there  iras  no  superior  of  whom  he  was  the  rcpreseatative  or  in- 
terpreter: there  was  no  equal  near  him ;  no  powerful  and  general  law  which 
weighed  upon  liim ;  no  external  rule  wbicb  influenced  his  will ;  he  knew  no  curb 
but  the  limits  of  his  strength  and  the  presence  of  danger.  Such  was  (he  neces- 
earj  moral  result  of  this  situation  upon  the  character  of  maa. 

''  I  now  proceed  to  a  second  consequence,  mighty  also,  and  too  little  noticed, 
namely,  the  particular  turn  taken  by  the  feudal  family  spirit. 

"  Let  us  cast  a  glMice  over  the  various  family  systems.  Take,  first  of  all,  the 
patriarchal  system  of  which  the  Bible  and  oriental  records  offer  the  model.  The 
family  was  very  numerous,  it  was  a  trihe.  The  chief,  the  patriarch,  lived  there- 
in in  common  with  hia  children,  hia  neiar  relations,  the  various  generations  which 
united  themselves  around  him,  all  his  kindred,  all  his  servants;  and  not  only 
did  he  live  with  them  nil,  but  he  hod  the  same  interests,  the  same  occupations, 
and  be  led  the  same- life.  Was  not  this  the  condition  of  Abraham,  of  tlie  Patri- 
archs, and  of  the  chiefa  of  the  Arab  tribea  who  stilt  reproduce  the  image  of  the 
patriarchal  life' 

"  Another  family  system  presenta  itself,  namely,  the  cfciii,  a  petty  society,  whose 
type  we  must  seek  for  in  Scotland  or  Ireland.  Through  this  system,  probably,  a 
large  portion  of  the  European  family  has  piissed.  This  ia  no  longer  the  patri- 
archal family.  There  is  here  a  great  dtfiercnce  between  the  situation  of  the 
chief  and  that  of  the  rest  of  the  population.  They  did  not  lead  the  same  life. 
The  greater  portion  tilled  and  served,  the  chief  was  idle  and  warlike.  But  they 
had  a  common  origin ;  tbey  all  bore  the  same  name,  and  their  relations  of 
kindred,  ancient  traditions,  the  same  recollections,  the  same  atfections,  estab- 
lished a  moral  tie,  a  sort  of  equality  between  all  the  members  of  the  clan. 

"These  are  the  two  principal  types  of  the  family  society  presented  hy  history. 
But  have  we  here  the  feudul  lamily  ?     Obviously  not.     It  seems  at  first  that  the 
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feudal  family  beara  some  relation  to  (he  clan  ;  but  the  difference  is  much  greater 

than  the  resemblance.    The  population  which  smrounded  the  passeesor  of  the 

fief  were  totally  unconnected  with  him;  thoy  did  not  bear  hia  name:  between 

them  and  him  there  was  no  kindred,  no  bond,  moral  or  historical.     Neither  did 

it  resemble  the  patriarchal  family.    The  jjosscsaor  of  the  fief  led  not  the  same 

life,  nor  did  he  engage  iu  the  same  occupations  with  those  who  surrounded  him ; 

he  was  an  idler  and  a  warrior,  while  the  others  were  laborers.  The  feudal  family 

was         n  m  C  was  not  a  tribe  ;  it  reduced  itself  to  the  family,  properly 

so  call  m  the  wife  and  children ;  it  lived  eeparated  from  the  rest  of 

p  pul  h       p  in  the  caatle.   The  colonist  and  serfe  made  no  part  of  it ; 

h  m         h    m  mbers  of  this  society  waa  different,  the  inequality  of  their 

ua         mm    se     Five  or  six  indiiidiiala  in  a  situation  at  once  superior  to 

d  es         ed       in  he  rest  of  the  society — that  was  the  feudal  family.    It  was 

rse  d      th  a  peculiar  character.     It  was  nai'row,  concentrated,  and 

ta         al        p      to  defend  itaelf  agMnst,  to  distrust,  and  at  least  to  isolate 


'■No  doubti  after  a  certain  dme,  some  moral  relations,  some  habits  of  affecOon, 
became  contracted  between  the  oolonista  and  the  possessor  of  the  fief  But  this 
hapiieoed  in  spite  of  their  relative  position,  and  not  by  reason  of  its  influence. 
Considered  in  ilaelf,  the  position  was  radically  wreng.  There  was  nothing  mor- 
ally in  common  between  the  possessor  of  the  fief  and  the  colonists ;  they  con- 
Btitute^^  part  of  bis  domiun  ;  they  were  his  property :  and  nnder  this  name  projv 
erty  were  included  all  the  rights  which,  in  the  pi'psent  day,  are  called  the  rights 
of  public  sovereignty,  as  well  as  the  rights  of  private  property,  tlie  right  of  im- 
po^g  taws,  of  taxing,  and  of  punishing,  as  well  as  that  of  dispoang  of  and  selling. 
As  far  as  it  ia  possible  that  anch  should  be  the  ease  where  men  are  in  presence  of 
men,  between  the  lord  and  the  cuMvatora  of  his  lands  there  eiisted  no  rights, 
no  guarantees,  no  society. 

"  Hence  I  conceive  the  trnly  predigious  and  invincible  hatred  with  which  the 
people  at  all  times  have  regarded  the  feudal  system,  its  recollecUons,  its  very 
name.  It  is  not  a  ease  without  example  for  men  to  have  submitted  to  oppres- 
sive despotisnas,  and  to  have  become  accustomed  to  them  ;  nay,  to  have  wil- 
lingly accepted  them.  Theocratic  and  monarehical  despotisms  have  more  than 
once  obtained  the  consent,  almost  the  affections,  of  the  population  subjected  to 
them.  But  feudal  despotism  has  always  been  repalsive  and  odious;  it  has  op- 
pressed the  destinies,  but  never  reigned  over  the  souls  of  men.  The  reason  is 
that  in  theocracy  and  monarchy,  power  is  exercised  in  vii*tue  of  oertiun  words 
■ithich  are  common  to  the  master  and  to  the  subject ;  it  is  the  representative,  the 
nuuister  of  another  power  superior  to  all  human  power;  it  speaks  and  acts  iu  the 
name  of  the  Divinity,  or  of  a  general  idea,  and  not  in  the  name  of  man  himself, 
of  man  alone.  Feudal  despotism  was  alti^ethec  different ;  it  was  the  power  of 
the  individual  over  the  individual ;  the  dominion  of  the  iiersonal  and  capricious 
will  of  a  man.     Tliis  ia,  perhaps,  tho  only  tvruiiny  of  which,  to  his  eteraal  honor, 
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man  will  never  wUlingly  accept.  Whenever  in  ka  master  ha  beholds  u  mere 
man,  from  Ibe  moment  that  the  will  nhich  oppresses  him  appeara  a.  merelj 
human  and  individual  will  like  his  onn  he  beoomea  md  gnant,  and  supports 
the  yoke  wntthfully.  Such  was  the  true  and  distrngnishin^  thiracter  of  feudal 
power;  and  such  was  also  the  origin  of  the  antipathy  which  it  has  ever 
inspired. — HUAory  of  Civiiiialioit. 

3.  Act  of  Homage  and  Fealty, — It  may  be  worth  while  here  to  give  the 
ceremonies  performed  in  conferring  feudal  tenures ; 

"Themannerof  entering  into  the  homage  of  another  is  tlua  :  that  U  to  say, 
the  feudal  seigueur  most  be  requested,  with  bare  head,  by  the  man  who  nishea 
to  do  faith  and  homage,  to  be  received  into  his  faith;  and  if  (he  seigneur  will, 
he  sits  down,  and  the  vassal  unbuckles  Ids  girdle,  if  he  have  one,  lays  down  bis 
Bword  and  staff,  kneels  on  one  knee,  and  says  these  words :  '  I  become  your  man 
from  this  day  forth,  of  life  and  limb,  and  will  hold  faith  to  you  for  the  Innds  I 
cinim  to  hold  of  you.'  And  when  Che  freeholder  shall  do  fealty  to  his  lord,  he 
shall  put  his  right  hand  upon  a  book,  and  shall  say  these  words :  '  This  hear,  my 
lord,  that  I  will  be  faithfiil  and  loyal  to  you,  and  will  keep  faith  to  you  far  the 
lands  which  I  claim  to  hold  of  you,  and  will  loyally  fulfil  unto  you  the  customs 
and  services  that  I  shall  owe  you  on  the  condidons  belonging  thereto,  so  help 
rae  God  and  the  saints.'  And  then  he  shall  kiss  the  buuk ;  hut  he  shall  not 
kneel  when  he  does  fealty,  nor  make  so  humble  a  reverence  as  is  before  pre- 
scribed for  homage.  And  there  is  a  great  dilfereiice  between  doing  fealty  and 
domg  homage ;  for  homage  can  only  bo  done  to  the  seigneur  himself,  whereas 
the  seneschal  of  the  seigneur's  court  or  hia  bailiff  may  receive  fealty  in  hia 

3.  Oppressions  of  the  Feudal  S^alem  ?n  England.  "  In  England,  women 
and  even  men,  simply  as  tenants  in  chief,  and  not  as  wards,  fined  to  the  cco'.vn 
for  leave  to  marry  whom  they  would,  or  not  to  be  compelled  t«  marry  any  other. 
Towns  not  only  fined  for  original  grants  of  franchises,  but  for  repeated  con- 
firmations. The  Jews  piud  exorbitant  sums  for  every  common  right  of  mankind, 
for  piotecrion,  for  justice.  In  return  they  were  sustained  against  their  Chris- 
rian  debtors  in  demands  of  usury,  which  superstition  and  tyranny  rendered 
enormous.  Uen  fined  for  the  hing's  good  will;  or  that  he  would  reinit  his 
anger;  or  to  have  hia  mediation  with  their  adversnriea.  Many  fines  seem,  as  it 
were,  imposed  in  sport,  if  we  look  to  the  cnusc,  though  their  extent  and  (he 
aolemnily  with  which  they  were  recorded,  prove  the  humor  to  have  been  differ- 
ently relisiied  by  the  two  parties.  Thus  the  bishop  of  Winchester  paid  a  tun  of 
good  wine  for  not  reminding  the  king  (John)  to  give  a  girdle  to  the  countess 
of  Albemarle ;  and  Robert  de  Vans  five  best  palfreys,  that  he  might  hold  his 
peace  about  Henry  Pinel's  wife.  Another  paid  four  inaikB  for  leave  (o  eat  (pro 
liceatid  eoinedertdi).  But  of  all  the  abuses  which  deformed  the  Aiiglo-Normaa 
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we  are  often  told,  is  the  fountain  of  justice  but  in  those  agee  it  was  one  which 
gold  alone  coultl  unseal.  Men  fini>il  to  have  nght  done  Ihem ;  to  sue  in  a 
cerCiun  court ;  to  implead  a  certain  person  to  have  a  restitution  of  land  which 
Ihey  had  recorered  at  law.  From  the  sale  of  that  justice  which  erery  dtizen 
haa  a  right  to  demand,  it  was  an  ea.'.y  tvanoitun  lo  withhold  or  deny  it.  Fines 
were  received  for  the  king's  help  agaiiial  the  adverse  suitor;  that  is,  for  the 
perversion  of  justice,  or  for  delay  Sonietimea  tliey  were  paid  by  opposite 
parties,  and,  of  course,  for  opposite  ends  These  were  called  counter  fines;  but 
the  money  was  sometimes,  or  as  Lord  Lyttleton  thinks,  invariably,  returned 
to  the  unsucceasful  suitor." — Hallam  s  \fidiUe  Agei,,  vol.  ii.  p.  316. 

Ahu&es  of  Prerogatine — Purveyance. — "The  real  prerogatives  that  might 
formerly  be  exerted,  weru  sometimes  of  so  injurious  a  nature,  that  we  can  hardly 
separate  tliem  from  their  abuse :  a  striking  instanoo  is  that  of  purveyance, 
which  will  at  once  illustiat«  the  definition  above  given  of  a  prerogative,  the 
limits  within  which  it  was  to  be  esereiseii,  aud  its  tendency  to  transgress  them. 
This  was  a  right  of  purcha^ng  whatever  was  necessary  for  the  king's  household, 
at  a  irar  price,  in  preference  to  every  competitor,  and  without  the  consent  of  the 
owner.  By  the  same  prerogative,  carriages  aud  horses  were  impressed  for  the 
king's  jouiiieySi  and  lodgings  provided  for  his  atleodanls.  This  was  defended  on 
a  pretext  of  neces^ty,  or  at  least  of  great  convenience  to  the  sovereign,  and  was 
both  of  high  antirjuity  and  universal  practice  throughout  Europe.  But  the  royal 
purveyor  had  the  utmost  temptation,  and  doubtless  no  small  store  of  precedents, 
to  stretch  this  power  beyond  its  legal  houndary,  and  not  only  to  fix  their  own 
price  too  low,  but  to  seize  what  they  wanted  without  any  payment  at  all,  or  with 
tollies,  whiuh  were  carried  in  viun  to  an  empty  exchequer.  This  gave  rise  to  a 
number  of  petitions  from  the  commons,  upon  which  statutes  were  often  framoi! ; 
but  the  evil  was  almost  incurable  in  its  natuce,  aud  never  ceased  till  that  prerog- 
ative was  itself  alrolished.  Purveyance,  as  I  have  already  said,  may  serve  to 
distinguish  the  defects  from  the  abuses  of  our  Constitation,  It  was  a  repi'Oach 
to  the  law  that  men  should  be  compelled  to  send  their  goods  without  their  con- 
sent i  it  was  a  reproach  to  the  administration  that  they  were  deprived  of  them 
without  paym    t 

"TherUfph      gm        gdfthusfthi  stended 

by  a  sort     f      al  g    to  tl        1  b<         Tl        Edw   -d  III  to  all 

sherifife  th  t  W  Ih  m    f  W   I     gh       hi         mm  t        II         as  many 

painters  as  m  ght      fii      f  w    k         '^t.  Stoph  h  pel    Westminster, 

to  be  at  0     wages  as  1  n  h  11  be      cessa  y        d  t      rr    t    nd  keep  in 

prison  all  f,\  h  uld  ref  se  be  retra  tj  d  insthmtid  heir  as- 
fistanco.  Windsor  Castle  owes  its  massive  magmficence  to  laborers  impressed 
from  every  part  of  the  kingdom.  There  is  even  a  commission  from  Edward 
IV,  to  take  as  many  workmen  in  gold  as  were  wanting,  and  to  employ  them  at 
the  king's  cost  upon  the  trappings  of  himself  and  his  household." — Uallau's 
Mlddk  A'jee,  vol  iii.  p.  148. 


>y  Google 


CHAPTER  m. 

ENGLAND  UNDER  THE  YOKE. 


E   KOBLEB EIACT    DEBIKITION     OF   COSIJCEST — REM- 


Despohc  power  cm  only  he  KHtiued  by  actitf  Jtsp  ti  m  In 
the  idea  of  subji'cti  u  tj  the  will  of  a  mere  moital  tl  ere  i^  orae 
thing  BO  revolting  to  our  nature  that  the  bare  cmcept  on  rouses  au 
involuntary  spirit  ot  resistance  Dcpotiam  is  war  w  th  human 
nature;  and  the  firs-t  neces  ity  of  despots  is  defence  igjinst  the 
instincta  of  mankind  The  neLessities  of  their  positm  n  forct,  th(,m 
to  enish  out  the  spirit  of  resistance  to  their  u  urpat  on  It  iH 
not  enough  to  crush  resistance  They  inuet  crush  the  sjuit  which 
inspires  resistance  or  thej  cannot  he  secure  It  is  a  combat  a 
I'outrance.  The  law  f  self  defenn,  demauds  relentle  s  wir  upon 
their  foe,  and  that  foe  is  the  nature  G-od  has  breathed  into  the  nos 
trils  of  mankind.  Hence  it  is  that  t\rants,  uiturallv  amitble  and 
humane,  have  not  unfreijucntly  lecomc  the  scourgL^  of  theLr  rj,Le 
Compelled  at  first  to  uso  brute  f  rce  ai,ainat  their  open  enemies 
and  then  to  wage  a  ceaseless  warfare  witli  their  hidden  foe  in  the 
heart  of  every  man  worthy  ot  the  lamt  of  freemin  1  ab  t  has 
at  last  brought  them  to  be  willinglj  wl  it  tyrants  must  ha  ctujUy 
— enemies  of  man.  *^eif  preservation  calling  for  continual  intimi 
dation,  leads  to  nu  imeterate  habit  of  trampling  on  all  human 
rights  and  ohligat  ons  tdi  th  t^rxnt  karns  thathiitiuc  ni-iyis 
human  nature.    Then  h  s  task  is  cleir     The  arm  tf  j-fwir  m  d  the 
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allurements  of  temptation  are  liis  only  instruments ;  and  lie  becomes 
the  corrupter  and  destroyer  of  his  race. 

The  English  people  felt  the  full  force  of  these  horrible  necessities 
during  the  first  five  Korman  reigns.  Under  the  iron  hand  of  Wil- 
liam, almost  every  vestige  of  the  Anglo-Saxon  system  disappeared. 
The  greit  mass  of  the  freemen  were  disfranchised  and  made  serfs. 
Ihe  ealdotmen  and  eo  Is  were  atta  ntcd  and  slel  and  tier 
hind    1  1  vered  to  the  Nor  nan  foil  of  the  k  ug      Th     \  ^lo 

S  son  pr  ests  and  pr  lates  ve  e  d  g  adcd  from  th  r  fEce  and 
]Sorna  creatu  e  of  the  k  ug  app  n  d  n  the  r  stead  The  Saxon 
language  was  proac  bed  and  the  pro  edure  ofth  outsr'qured 
to  b  No  mio   Fre    h      The  nat  ve  peopl     g    uud  d  w     by 

esa  t  n  an  1  exasperated  by  the  n  ults  heape  1  pon  tl  by  tl  e  r 
fore  gn  m  st  rs  were  la  h  d  nto  oeoa  onal  re  olt  and  thus 
f  rn  shed  to  th  k  n^  i  etexts  for  furthe  conh  at  ns  and  ex  u  ea 
f  r  more  olent  oppress  ons  From  the  Dome  day  Book  we  learn 
that  of  seven  1  und  ed  teninta  n  eaj  t  or  mme  1  ate  vaa  al  t  tl  e 
c  own  not  oue  was  a  bax  n  and  though  of  the  60  li>  kn  p,ht3  fees 
n  E  f,land  t  b  probable  that  o  e — perhaps  nany —  v  re  st  U 
1  eld  1 }  Saxons  ve  must  c  lie  t  that  they  (vere  a  w  no  longer 
fr  1  olde  s  )  twee  compelled  t  sur  nder  the  r  own  Ian  Is  nto 
the  hanla  of  Norman  ba  on  d  to  recc  ve  hem  ba  k  as  as  als 
bu  le  ed  v  th  the  u  ual  mposta  ol  tl  e  feadal  ten  e  Ad  the 
1  ndle  a  Saxon  f  eemen  were  deg  adel  nto  serts  so  were  the  free 
prop    etor    of  land     le^  aded  nto  fe    1  t  va  sala 

Tl  as  the  people  felt  the  full  we  ght  of  tl  e  c  n  ju  ro  s  heel 
But  the  necessities  of  arbitrary  power  demand  intiuiidation  of  its 
subjects,  and  the  conqueror  proceeded  to  strike  terror  to  the  people's 
hearts  by  acts  of  ruthless  cruelty  which,  if  not  prompted  by  this 
cause,  could  only  be  described  aa  acts  of  fiendii-h  wantonness. 
Under  the  thin  pretence  that  he  was  apprehensive  of  a  Danish  iu- 
■vasion,  he  caused  the  whole  region  from  the  Tyne  to  the  Humber  to 
be  laid  waste.  Thousands  of  the  people  died  of  want  betide  the 
raina  of  their  wasted  homes,  and  for  nine  years,  thoughout  the 
desolated  district  there  was  not  one  village — scarcely  one  house — 
left  for  human  occupation.  Fear  of  an  invasion,  flimsy  as  the  reason 
was,  was  yet  some  reason  for  this  wholesale  cruelty;  but  no  excuse 
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w  tt  mpt  d  f         imilar  destruction,  both  of  life  and  prop- 

ty       used       th    m  1,    g  of  the  king's  "New  Forest"    Thousands 
f  p  d    d     t  h     gtr,  that  the  king's   deer   might  be  fed. 

T!  1     f  h  m      w        given  to  the  torch,  that  in  their  ruins 

th  Id  b  ni  ght  m  k  hia  kir.  Thousands  of  acres  were  with- 
d  f    m        It  for  the  use  and  benefit  of  man,  to  furnish 

pt         fth       jl         eAdfth  viS  hip 

mdtoklll  de        hp        h        twlhl         fh 

r         Th      t       pi    g        th        mm  t      t     f  h  m      ty  w 

t  w     t  It  w     p    t    f  tl     po!   y    f  th 

1  tddt        peh        bjtwtlt  th[w 

T  wlNm        awUhS  Ihkptp 

t     d  T    f  ry      1 1        f    m  th    C     tin    t       1  tl 

I  p       h    f      ish  d  by  the  m      f  Id  t  wh    h  th     t    d  1 

J  g       th      pp    t      ty    t  m  k    I,      Tl  p      t  U 

fthfif        bldhmtp      d         thtj:  usytmf 

d    g  by  th    b  wl    h  p         1  d    i       th    t     t        t    This 

hdd.      t  tfjt,bt  jn  frnkghisfw 

felt  and  respected.  In  his  realm  of  England  he  endured  no  robber 
but  himself.  Rightly,  indeed,  does  Hallam  say  that  "  England  had 
passed  under  the  yoke;  "  yet  England  bore  no  other  yoke  than  that 
which  any  free  people  must  endure  which  yields  its  freedom  to  the 
hand  of  foreign  or  domestio  usurpation.  The  necessities  of  tyranny 
are  everywhere  the  same.  It  has  the  same  position  to  maintain ; 
the  same  war  with  the  inborn  instincts  of  mankind  to  wage;  the 
same  means  of  corruption  and  intimidation  to  apply;  and  the  same 
heartless  recklessness  in  working  out  its  aims.' 

It  was  not  long  before  the  Normans,  under  William  and  hia  im- 
mediate successors,  found  out  that  the  royal  despotism  was  not  a 
despotism  merely  to  the  Saxons.  With  that  they  might  have  been 
content ;  but  they  were  not  long  in  discovoriiig  that  they  tliemselves 
were  as  much  objects  of  oppression  to  their  sovereign  as  the  subju- 
gated Saxons.  The  effect  of  this  was  to  make  common  cause  between 
them  and  the  Saxons  as  against  the  crown  :  and  it  is  singular  to 
notice  that  the  causes  which  eventually  led  to  the  deliverance  both 
from  kingly  tyranny  were  the  few  remnants  of  the  ancient  Sason 
institutions  that  had  been  permitted  to  remain.      William  did  not 
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affect  to  Lave  conquered  England,  but  to  bave  oonquered  the  erown  of 
England ;  tbe  term  conquest  not  being  in  feudal  language  under- 
stood in  ita  modern  sense,  but  signifjiog  simply  acquisition  in  any 
way  otber  than  by  inheritance ;  and  as  William  claimed  to  have 
acquired  tbe  crown,  not  by  inheritance,  but  by  a  real  or  pretended 
grant  from  Edward  tbe  Confessor,  and  was  thua  tbe  original  acquirer 
of  it  to  his  family,  be  was  called  the  conqueror,  i.  e.,  the  acquirer  of 
tbe  crown  of  England,  He  did  not  consequently  pretend  to  have 
subjugated  England  by  tbe  sword,  but  by  the  sword  to  have  won 
his  rightful  crown  from  Harold,  At  bis  coronation  he  took  tbe  same 
oaths  as  the  Sason  kings  had  taken  theretofore,  and  swore  in  tbe 
same  formula  to  support  and  defend  the  laws  of  tbe  realm.  It  is 
true  that  William,  like  more  modern  rulers,  held  official  oaths  but 
lightly,  and  completely  overturned  the  Anglo-Saxon  constitutions, 
Yet  in  some  respects  the  former  institutions  still  remained.  The 
shire  and  burgh  courts — now  called  courts  of  assize— and  the  hun- 
dred courts — now  called  the  quarter  sessions — continued  to  be  held. 
In  these  tbe  ancient  laws  and  customs  of  the  kingdom  were  pre- 
served ;  in  many  matters  they  retained  that  local  sovereignty  which 
was  their  great  characteristic  before  the  Conquest;  and  in  all  of 
them  tradition  still  spoke  of  a  time  when  laws  and  statutes  were  not 
emanations  from  the  arbitrary  will  of  a  despotic  king,  but  were  en- 
acted by  a  free  and  independent  council  of  the  kingdom,  to  whose 
laws  the  prince  and  people  were  alike  amenable.  Thus  the  idea 
of  cou'.titutionil  gin  s,rnment  was  preserved.  When  groaning  under 
tbe  cjpressious  of  the  kings,  the  Norman  barons,  no  less  than  tbe 
Sason"*  clamored  for  the  laws  of  Edward  tbe  Confessor ;  and  as  the 
necessities  of  the  crown  afforded  opportunity,  they  called  for  and 
obtained  successive  charters  recognizing  the  ancient  Sason  laws, 
Su^b  charters  were  however,  always  looked  iipon  as  acts  of  royal 
gri(,e  No  p»rliament  or  council  ventured  to  assume  the  functions 
of  the  Saxon  witona  gemote  ;  nor,  till  tbe  time  of  Kichard  I.  did 
Parliament  aisert  any  authority  beyond  that  of  a  council  of  advice. 
In  thLir  subjection  to  tbe  throne,  their  only  Jiope  lay  in  tbe  partial 
ncollection  of  tbe  anciont  liberties  of  England,  which  was  kept  alive 
by  a  fi.w  feeble  remninta  of  tbe  Anglo-Saxon  polity. 

For  a  hundred  and  fifty  years  after  tbe  Conquest,  the  history  of 
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England,  so  far  as  it  relates  to  constitutional  developments,  may  be 
summed  up  in  a  few  sentencea. 

William  RuFua,  the  immediate  successor  of  the  Conqueror, 
followed  in  the  footsteps  of  his  father,  and  extended  his  oppressions 
to  the  chureh.  Ho  suized  upon  the  temporalities  of  vacant  bishop- 
rics and  abbeys,  and  delayed  appointments  to  them,  that  lie  might 
continue  to  enjoy  their  revenues.  In  many  instances  he  sold  or 
gave  away  the  church  lands  to  his  favorites.  When  he  purchased 
the  duchy  of  Kormandy  from  his  brother  Robert  for  10,000  marks, 
this  sum  was  raised  by  general  estortions  both  from  church  and 
laity,  so  rigorous  that  convents  were  compelled  (o  melt  their  plate 
in  order  to  supply  the  amounts  required  of  them,' 

Henri  I ,  having  usurped  the  crown  in  defiince  of  the  right  of 
his  brother  Robeit,  duke  of  Normandy,  endeavored  to  becure  him- 
self in  his  possession  by  concessions  to  hi*)  subjects  He  immedi- 
ately gavo  a  charter  which  profes'sed  to  do  awuy  with  the  abuses  of 
his  predecessor's  reign,  and  as  an  earnest  of  hn  purpose  he  de- 
graded and  imprisoned  Ealph  Flambard,  bishop  of  Durham,  who 
bad  been  the  agent  of  hia  brother's  tyranny  '  He  also  reconciled  the 
Saxons  to  his  go'vernment  by  marryiDg  Matilda,  daughter  of  Jlal- 
colm  in.  of  Scotland,  and  nieee  to  Edgar  Athelmg  Thus  both 
the  Normans  and  the  Saxons  looked  to  better  days  under  the  rule 
of  Henry,  but  though  ty  no  means  so  unscrupulous  a  prince  as 
Rufus,  he  had  htrdly  given  his  thaiter  before  he  broke  it  by  seiz- 
ing on  the  temporalities  of  the  see  of  Durham  whic  h  he  held  for 
five  years,  and  when  he  went  on  his  invasion  of  Normandy,  he 
raised  the  means  for  his  expedition  by  exactions  not  less  ruinous 
than  those  of  Eufus, 

SiBPuEN,  a  usurper  like  his  predecessor,  sought,  like  him,  to  win 
the  barons  to  his  cause  by  a  pretended  abolition  of  abuses  He 
gave  a  solemn  charter  m  nhich  he  pronusi,d  that  church  benefices 
falling  vacant  should  immediately  be  filled,  and  that  the  trown 
should  no  more  seize  their  temporalities,  that  tho  royal  forests 
should'  be  diminished ,  that  certain  obnoxious  taxes  levied  for  he 
titious  purposes  should  be  abolished,  and  that  the  wholesome  laws 
of  Edward  the  Confei»or  should  be  nstortd.  To  win  the  favor  nt 
the  barons,  he  allowed  tbcm  privileges  hitherto  unknown,     The 
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baronial  strongholds  became  dens  of  highway  robbers.  New  castles, 
built  at  first  for  safety,  were  in  turn  applied  to  purposes  of  violence; 
and  England  in  the  reign  of  Stephen  was  one  scene  of  turbulence 
and  bloodshed.  Charters  and  laws  in  such  a  reign  were  of  but 
little  value.  When  Stephen  thought  bis  crown  safe  on  his  head,  lie 
spurned  the  solemn  obligations  he  had  sworn  before  the  altar  to  ful- 
fil ;  and  the  historian  tells  us  that  not  laws  nor  charters,  but  his 
"power,  was  the  sole  measure  of  bis  conduct."  Such  a  monarch 
could  not  be  otherwise  than  hateful  to  his  subjects  of  all  classes; 
and  the  anarchy  whici  overspread  the  realm  must  have  impressed 
them  with  the  absolute  necessity  of  fised  laws  founded,  not  in  the 
caprice  or  the  necessities  of  vicious  princes,  but  on  the  eternal  prin- 
ciples of  right.  Henee,  when  Matilda,  the  true  heir  to  the  succes- 
sion came  with  her  son  Henry  to  assert  her  right,  she  found  the 
people  of  all  classes  ready  to  support  her  claims,  and  Stephen  was 
before  long  beaten  and  made  p  sone  B  t  England  had  by  this 
time  learned  that  her  prosper  tj  lepended,  not  upon  the  person  of 
their  king,  but  on  the  equitable  ad  u  strat  on  of  just  laws.  When 
the  queen  was  in  the  pride  of  ber  tr  umph  t  was  firmly  but  respect- 
fully demanded  by  the  people  tl  at  h  hould  promise  to  gopern  them 
by  the  laws  of  Edward.  The  p  ayer  was  haughtily  refused ;  and 
the  result  was  the  desertion  of  her  standard  by  the  people,  her  de- 
feat by  Stephen's  partisans,  and,  ere  long,  the  restoration  of  a  king 
who,  faithless  as  he  was,  at  least  was  willing  to  confess  his  obliga- 
tion to  obey  the  fundamental  constitutions  of  the  kingdom  over 
which  he  ruled. 

Henry  II.  was  a  monarch  of  another  stamp.  Firm  and  deter- 
mmed,  he  applied  himself  to  the  correction  of  the  mnltiform  abuses 
which  h  id  grown  up  in  the  previous  reign.  His  first  act  was  to  dis- 
miss the  mercenaries  who  had  been  collected  by  his  predecessor  at 
a  ruinous  expense  to  overawe  the  barons.  Then  he  demolished  the 
baronial  castks  which  had  been  productive  of  such  monstrous  evils ; 
but  requued  that  every  man  throughout  the  country  should  be 
armed  and  practised  in  the  use  of  weapons  suited  to  his  rank  in 
life ,  thus  aiming  to  establish  peace  within  the  country  and  security 
■igainst  invasions  from  without.  Still  more  to  repress  the  violeuoe 
of  the  barons,  be  commissioned  four  justiciaries,  whose  duty  was  to 
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travel  ttrougb  fte  country,  holding  courts  in  the  king's  name  ;  and 
being  armed  with  full  power  to  decide  the  causes  brought  before 
them,  they  were  able  to  curb  the  bajons  in  their  very  strong- 
holds. 

Henry's  dbposition  was  unquestionably  to  do  right ;  yet  one 
important  act  of  this  reign  shows  how  loose  were  all  ideas  both  of 
parliaments  and  legislation.  A  law  was  made  that  if  a  feudal  lord 
contracted  debts,  his  vassal's  goods  should  not  be  seized  to  satisfy 
the  creditor ;  but  that,  until  the  debt  were  paid,  the  creditor 
should  be  entitled  to  receive  the  rents  paid  by  the  vassal  to  his 
lord.  This  equitable  law  was  not-  enacted  by  an  English  parlia- 
ment, but  was  made  at  Temeuil,  in  a  eouneil  of  prelates  and  barons 
of  Normandy,  Poictou,  Anjon,  Maine,  Tonraine,  and  Brittany ;  yet 
it  was  readily  accepted  as  a  valid  law  in  England — so  completely 
had  the  royal  power  at  this  time  overshadowed,  and  indeed  extin- 
guished the  remembrance  of  the  national  legislature. 

In  the  nest  reign,  favorable  circumstances  tended  to  the  rees- 
tablishment  of  the  authority  of  Parliament,  During  the  protracted 
absence  of  King  Richard  in  the  Crasadcs,  William  Longchamp, 
who  had  been  left  joint  regent  and  judiciary  with  the  bishop  of  Dur- 
ham, wielded  his  power  with  so  high  a  hand,  that  Pail  i  a  incut,  on  its 
own  responsibility,  removed  him  from  his  office.  There  is  reason 
to  believe  that  Richard  was  not  displeased  with  this  act  of  his  barons, 
but,  at  all  events,  the  act  stood ;  and  for  the  first  time  since  the 
days  of  Saxon  witena-gemotes,  another  voice  than  that  of  the  sov- 
ereign was  heard  in  the  administration  of  the  national  affairs.  The 
first  blow  had  been  struck  at  the  unlimited  autocracy  established  by 
the  Norman  conqueror  in  England,  The  first  step  toward  the 
building  up  of  a  free  government  with  a  well-balanced  constitution 
had  been  taken.  Centuries  of  conflict  still  had  to  be  passed  through 
ere  the  work  could  be  accomplished  ;  but  in  this  act  of  the  barons 
the  great  work  had  been  begun.  The  Parliament  of  England  was 
by  this  act  reestablished ;  and  before  that  generation  passed  away, 
the  abject  baseness  and  the  treacherous  tyranny  of  John  inspired 
the  will,  afforded  the  occasion,  and  called  forth  the  power  to  aot 
the  liberties  of  England  on  a  permanent  foundation.* 
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NOTES. 


1.  Charader  of  the  lietffn  of  the.  Conqueror.—"  The  eomincnoement  of  hia 
(William  tlie  Conqueror's)  Bdminiatra^on  was  tolerably  eqaitabie.  Though  many 
conflacaUons  Wot  place  in  order  to  gratify  the  Norman  army,  jet  the  maaa  of 
the  property  was  left  in  the  hands  of  its  formec  poseessora.  Offioea  of  high  trust 
were  bestowed  upon  Eugliahmen,  ereQ  npon  thoae  whose  family  renown  might 
have  raiaed  the  moat  aapiring  thoughts.  But  partly  through  the  iusolence  and  in- 
juatice  of  Willinm'a  Norman  vaaaala,  partly  through  the  auapioiouaneas  natural  to 
a  man  conscious  of  having  overturned  the  national  goyernment,  his  yoke  soon  be. 
came  more  heayy.  The  English  were  oppressed  ;  they  rebelled,  were  sabdued, 
and  oppressed  again.  All  thdr  risings  were  without  concert  and  desperate  ; 
they  wanted  men  fit  lo  head  them,  and  fortresses  to  snatam.  their  rerolt.  After 
a  very  few  years  they  sank  in  despair,  and  yielded  for  a  century  to  the  indigni- 
dea  of  a  comparatively  small  body  of  strangers  without  a  single  tumult.  So  pos- 
sible ia  it  for  a  nation  to  be  kept  in  permanent  servitude,  even  without  loang 
ila  reputation  for  individual  courage,  or  its  deace  of  freedom." — Hallau's  Mid- 
dle Ages,  ToL  iL  p.  301. 

"  England  passed  under  the  yoke;  she  endured  the  annoyance  of  foreign  con- 
querors ;  her  children,  even  though  their  loss  in  revenue  may  have  been  eiag- 
geraied,  and  still  it  wna  enormous,  became  a  lower  race,  not  called  to  the  coun- 
cils of  their  sovereign,  not  sharing  his  trust  or  his  bounty.  They  were  in  a  far 
different  condition  from  the  provincial  Eomans  after  the  conquest  of  Gaul,  even 
if,  which  ia  hardly  possible  to  deternune,  their  actual  deprivation  of  lands  should 
have  been  leas  extensive  ;  for,  not  only  they  did  not  for  aeverat  reigns  occupy 
the  honorahle  stations  which  sometimes  fell  to  the  lot  of  the  Roman  subject  of 
Clovis  or  Alaric,  but  they  had  a  great  deal  more  freedom  and  importance  ia 
bse.  Nor  had  they  a  protectmg  church  to  mitigate  tiarbarous  superiority. 
Their  bishops  were  degi-aded  and  in  esile ;  the  footstep  of  the  invader  was  at 
ttieir  altars  ;  their  monasteries  were  plundered  and  the  native  monks  insulted. 
Rome  herself  looked  with  little  favor  on  a  church  which  had  preserved  some 
measure  of  independence.  Strange  contrast  to  the  triumphant  episcopate  of  the 
Merovingian  kings  1 " — Ibid,  vol  ii.  p.  308. 

"  The  tyranny  of  William  displayed  less  of  pasaion  or  inaolence  than  of  that 
indifference  about  human  aufTering  which  distinguishes  a  cold  and  fai^ighted 
Btateaman.  Impreaaed  by  the  frequent  risings  of  tho  English  at  the  commence- 
ment of  his  reign,  and  by  tlie  recollection,  as  one  historian  observes,  that  the 
mild  government  of  Ciinute  had  only  ended  in  the  expulsion  of  the  Danish  line, 
ho  formed  the  scheme  of  riveting  such  fetters  upon  the  conquered  nation  that 
all  resistance  should  become  impractitable.  Thoae  who  had  obtained  honorable 
offioea  were  successively  deprived  of  tlicm ;   even  tlie  bisliu[>s  and  abbots  of 
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English  birth  were  deposed — a  stretch  of  power  very  angular  in  that  age.  Mor- 
oar,  one  of  the  most  illustrioas  English,  suffered  perpetual  imprisonment. 
Waltheoff,  a  man  of  equallir  conspicuous  biiih,  lost  his  head  npon  &  scafTold  b;r 
a  very  hai-sh  if  not  iniquiloHS  sentence.  It  was  bo  rare  in  those  times  to  inflict 
jadidall;  any  capital  punishment  upon  persons  of  such  ranks  that  his  death 
seems  to  have  produced  more  indignation  and  despair  in  England  than  any 
single  circumstance.  The  name  of  Englishman  nas  turned  into  a  reproach. 
None  of  that  race  for  a,  hundred  years  were  raised  to  any  dignity  in  the  state  or 
churoli.  Tljeir  language  and  the  characters  in  which  it  was  written  were  rejected 
aa  barbarous ;  in  all  schools,  if  ve  trust  iin  autliority  often  quoted,  children  were 
taught  French,  and  the  laws  were  administered  in  no  other  tongue.  It  is  well 
known  that  this  use  of  French  in  all  legal  proceedings  lasted  till  the  reign  of 
Edward  III."— iijrf.  Tol.  ii.  p.  S02,  808. 

The  condition  of  England  under  the  Conqueror  may  be  readily  conceired 
from  the  account  given  with  apparent  impartislity  by  this  Sison  chronicler ; 

'*  If  any  one  wish  to  know  what  manner  of  man  he  was,  or  what  worship  he 
had,  or  of  how  many  lands  he  were  the  lord,  we  will  describe  him  as  we  have 
known  him  ;  for  we  lookod  on  him,  and  some  nhile  lived  in  his  herd.  King 
Wilham  was  a  very  wise  man  and  very  rich,  more  worshipful  and  strong  than  any 
his  foregangers.  He  was  mild  to  good  men  who  loved  God ;  and  stark  beyond 
all  bounds  to  those  who  withsaid  his  will.  Yet  truly,  in  his  time,  men  had 
mickle  sufferlr.g,  and  yet  very  many  hardships.  Castles  Ue  caused  to  be  wrought 
and  poor  men  t*  be  oppressed.  He  was  so  very  stark.  He  took  from  his  sub. 
jectsmany  marks  of  gold,  and  many  hundred  pounds  of  silver  ;  and  that  he  took, 
some  by  right,  and  soma  by  mickle  might,  for  very  light  need.  He  had  fallen 
into  avarice,  and  greediness  he  loved  with^.  He  let  his  lands  to  fine  as  dear  as 
he  could ;  then  came  some  other  and  bade  more  than  the  first  had  given,  and 
the  kmg  let  it  to  him  who  bade  more  ;  then  came  a  third  and  bade  yet  more ; 
and  the  king  let  it  into  the  hands  of  the  man  who  bade  the  most.  Nor  did  be 
reck  how  sinfully  bis  reeves  got  money  of  poor  men,  or  how  many  unlawful 
things  they  did.  For  the  more  men  talked  of  right  law,  the  more  they  did 
against  the  law.  He  also  set  many  deer-friths;  and  he  made  laws  therewith 
(hat  whosoever  should  slay  hart  or  hind,  him  man  sliould  blind.  As  he  forbade 
the  slaying  of  harts,  so  also  did  he  of  boars  ;  so  much  he  loved  the  high  deer,  as 
if  be  had  been  their  father.  He  also  decreed  about  hares  that  they  should  go 
free.  His  rich  men  moaned,  and  the  poor  men  murmured  ;  but  he  was  so  hard 
that  he  recked  not  the  hatred  of  them  all.  For  it  was  need  they  should  follow 
the  king's  will  withal,  if  they  wished  t«  live,  or  to  have  lands,  or  goods,  or  his 
favour.  Alas,  that  any  man  should  be  so  moody,  and  should  so  paff  up  himself, 
and  think  himself  above  all  other  men !  May  Almighty  God  have  mercy  on  bia 
soul  and  grant  him  forgiveness  of  bis  ^ns." — Soxon  Ghronicle. 

Assuredly  the  Norman,  king  had  good  need  of  the  devout  prayer  of  his  Saion 
Buhjoct. 
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2.  JCufui, — Riifus  was  as  reckless  in  the  use  of  arbilrary  power,  and  as  fond 
of  a  rude  joke,  as  some  more  modern  rulers.     Witness  the  following: 

"  For  a  while,  the  new  monarch,  William  Rufus,  made  himself  popular  by 
pledging  himself  to  rule  n-Ith  justice,  and  to  reliere  the  native  English  from  sct- 
eral  irksome  restraints ;  and  by  giving  awaj  or  spending  freelj  the  accumulated 
wealth  which  came  into  his  possession.  But  his  temper  was  too  violent  to  let 
him  observe  bis  promises.  And  when  Lanfrano  remonstrated  witii  bim,  the 
king  was  not  ashamed  to  reply  in  words  which  amounted  to  a  confession  that 
he  neither  had  kept  nor  intended  to  keep  them.  'Who,'  said  he,  'can  per- 
form all  he  promises  ? ' 

"  Instead  of  remoTing  restraints,  he  probably  added  to  those  imposed  by  his 
father  that  severe  one  by  which  all  families  were  compelled  to  extinguish  their 
lights  and  fires  at  the  Bound  of  the  evening  bell,  which  was  thence  called  curfew, 
that  is,  cover  fire.  As  to  the  Hbcraliii/  of  Rufus,  it  was  but  the  eitraTaganee  of 
a.  thoroiighij'  selfish  man.  The  money  he  wasted  hod  cost  hun  no  labor,  and  he 
therefore  chose  to  set  no  bounds  to  his  profuaon ;  caring  Eothiug  for  the  bur- 
dens which  he  thereby  forced  an  unprincipled  minister  to  impose  upon  hia  sub- 
jects. It  is  related  of  him,  that  his  chamberlain  having  bought  him  a  new  pair 
of  hose,  WilHftm  asked  what  they  cost.  '  Three  Bhillir^,'  was  the  replj ;  and 
this  was  at  that  time  the  price  of  a  quarter  of  wheat.  'Awaywith  them,'  said 
he ;  '  a  king  should  wear  nothmg  so  cheap  ;  bring  me  a  pair  ten  times  as  dear.' 
The  shrewd  attendant  brought  him  an  inferior  pair,  but  aaid  he  had  with  difficul- 
ty prevailed  with  the  tradesman  to  part  with  them  at  tht  price  named  by  the 
king.     On  which  William  replied :  '  You  have  now  served  me  well ;  those  I  will 

"  Such  silly  pride  and  wilful  prodigality,  when  extended  toall  the  occasions  of 
eipense  to  which  a  eoverdgn  is  necessarily  subject,  must  as  certainly  consume 
the  revenues  of  a  kingdom  as  they  would  on  a  smaller  scale  destroy  any  private 
fortune.  And  a  king,  like  any  other  spendthrift,  will  be  too  surely  driven  by  hia 
folly  from  pride  to  meanness.  Though  too  haughty  to  wear  clothes  of  ordinary 
goodness,  William  could  lower  himself  to  cheat  a  Jew.  One  of  that  unhappy 
race  complained  to  him  with  tears,  that  his  son  had  been  converted ;  and  be- 
sought the  king  to  command  the  youth  to  deny  Christ,  and  return  to  the  faith  of 
his  fathers.  William  gave  no  answer,  but  at  the  same  time  showed  no  horror  at 
the  request;  so  that  the  Jew  was  encouraged  to  offer  his  sovereign  slsty  marks 
as  a  bribe  for  compliance.  On  this  he  sent  for  the  young  man,  told  him  what 
his  father  required,  and  bade  him  acknowledge  hunself  a  Jew  again.  The  youth 
eipresaed  his  hope  that  the  king  could  not  be  in  earnest.  '  Son  of  a  dunghill,' 
eiclaimed  William,  '  do  you  think  I  would  joke  with  you  t  Obey  me  instantly, 
or,  by  the  cross  of  Lucca,  you  shall  lose  your  eyes.'  Though  thus  threatened 
by  a  tyrant,  who  was  known  to  fear  neither  God  nor  man,  and  whose  passionate 
tone  and  £erce  look  seemed  to  declare  that  his  threats  would  be  esecuted  the 
neit  moment,  the  young  man  calmly  replied  that  he  must  sufffer  whatever  the 
khig  should  choose  to  inflict ;  but  that  he  had  hoped  a  Christian  soverdgn  would 
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liftve  protected  mch  as  embraced  the  Chiistian  faith.  Unfling  hiin  thus  firm, 
William  neither  punished  the  eonvert,  nor  continued  his  threats,  but,  turning  to 
the  father,  demanded  the  promised  sum.  The  Jew  objected  that  bia  son  whs  as 
much  n  Christian  as  eTer.  '  I  did  nhat  I  could,'  sud  WUham ;  '  and  do  you 
think  I  wili  work  without  my  reward  ?  Aa  I  haTe  been  unsuccessful,  giTe  me 
half.'  The  Jew  was  obliged  to  comply,  and  the  king  took  his  thirty  marlis."— 
WiiTBB's  Hist  of  England,  vol  i.  p.  288-290. 

3.  Ckarier  of  Henrg  I. — "Besides  talcing  the  usual  coronation  oath  to  main- 
tain the  laws  and  execute  justice,  Henry  I.  passed  a  charter  which  was  calculated 
U>  remedy  many  of  the  grievous  oppre^ons  which  had  been  complained  of 
during  the  reigns  of  his  father  and  bivther.  He  therefore  promised  that,  at  the 
death  of  any  bishop  or  abbot,  he  never  would  seize  the  revenues  of  the  see  or 
abbey  during  the  vacancy,  but  would  leave  the  whole  to  be  reaped  by  the  suc- 
cessor; and  that  he  would  never  let  to  farm  any  ecclesiastical  benefice,  nor 
dispose  of  it  for  money.  After  this  concession  to  the  church,  whose  favor  was 
of  so  great  importance,  he  proceeded  to  enumerate  the  civil  grievances  which 
he  purposed  lo  redress.  He  promised  that  upon  the  death  of  any  earl,  baron,  or 
military  tenant,  his  heir  should  he  admitted  to  the  possession  of  his  estate,  on 
paying  a  just  and  Uwful  relieF,  without  being  exposed  to  such  violeut  exactions 
as  had  been  t2suai  during  the  late  reigns ;  be  remitted  the  wardship  of  minors, 
sod  allowed  guardians  (o  be  appointed,  who  should  be  answerable  for  the  trust ; 
be  promised  not  to  dispose  of  any  heiress  in  marriage,  but  by  the  advice  of  all 
the  barons;  and  if  any  baron  int^ided  Ui  give  his  daughter,  sister,  niece,  or 
kinewoiuan  in  marrii^e,  it  should  only  be  necessary  for  him  to  consult  Che  king, 
who  promised  to  take  no  money  for  his  consent,  nor  even  to  refuse  permission, 
unless  the  person  \a  whom  it  was  purposed  to  marry  her  should  happen  to  be 
his  enemy.  He  granted  his  barons  and  military  tenants  the  power  of  bequeath- 
ing by  will  (heir  money  or  personal  estates;  and  if  ttiey  n^leeted  to  make  a 
will,  he  promised  that  thar  heirs  should  succeed  to  tiiem ;  he  renounced  the  right 
of  imposing  moneyage,  and  of  levying  taxes  at  pleasure  on  the  fanns  which  the 
barons  retained  in  their  own  hands ;  he  made  some  general  professions  of  moderat- 
ing Gaes;  he  olTered  a  pardon  for  all  ofTences;  and  he  remitted  all  debts  due  to  the 
crown ;  he  required  that  the  vassals  of  the  barons  should  enjoy  the  same  privi- 
leges which  he  granted  to  his  own  barons;  and  he  promised  a  general  confirma- 
tion and  observance  of  the  laws  of  King  Edward.  This  is  the  substance  of  the 
chief  ariicies  contcJned  in  tiiat  famous  charter." — HnsiE,  i.  313. 

4.  Saxon  Serfdom. — The  most  perfect  pietare  of  the  condition  of  England 
mider  the  Norman  princes  I  have  yet  found  is  in  the  "  Ivanhoe "  of  Sir  Walter 
Scott.  In  language,  costume,  and  all  minor  details,  it  is  marked  by  the  usual 
accuracy  of  that  great  and  learned  writer; 

"The  human  figui-es  which  completed  this  landscape  were  in  number  two, 
partaking,  in  their  dress  and  appearance,  of  that  wild  and  rustic  character  which 
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belonged  to  the  wo  odlands  of  the  West  Biding  of  Yorkshire  at  Ihat  carlj  period. 
The  eldest  of  these  men  had  a  stern,  savage,  and  wild  a^eot.  His  garment  waa 
of  the  simplest  foriu  imaginable,  being  a,  close  jacket  with  aleeTes,  composed  of 
the  tanned  skin  of  some  aoimal,  on  which  tlie  hair  lutd  beea  origiuallj  left,  but 
whicli  had  been  worn  olf  in  so  manj  places,  that  it  would  have  been  difficult  to 
distiaguiah  from  the  patches  that  remained,  to  what  oi'Catuie  the  fur  had  belong- 
ed. This  pilmeval  veatment  reached  from  the  throat  to  tlie  knees,  and  sewed 
at  once  all  the  usual  purposes  of  bodj  clothing;  there  naa  no  wider  ojjtiiilng  at 
the  collM  than  was  neoaasacy  to  admit  the  passage  of  the  bead,  from  which  it 
ma;  l>e  inferred  tb^it  it  was  put  on  bj  slipping  it  over  the  head  and  shoulders, 
in  the  manner  of  a  modem  shirt  or  ancient  hauberk.  Sandals,  bound  with 
thongs  made  of  boair's  hide,  protected  the  feet,  and  a  roll  of  thin  leather  was 
twined  artiflmally  around  the  legs,  and  ascending  above  the  calf,  left  the  bneea 
bare,  like  those  of  a  SootUsb  Highlander.  To  m^e  the  jacket  sit  jct  more  close 
to  the  body,  it  was  gathered  at  the  middle  by  a  broad  leathern  helt,  secured  bj  a 
brass  buckle ;  to  one  ^de  of  which  was  attached  a  sort  of  soiip,  and  to  the  other 
a  ram's  horn,  accoutred  with  a  mouthpiece,  for  the  purpose  of  blowing.  la  the 
same  belt  was  stuck  one  of  those  long,  broad,  sharp-pointed,  and  two-edged 
fenivea,  with  a  buck's-hora  handle,  which  were  fabricated  in  the  neighborhood, 
and  bore  even  at  this  early  period  the  name  of  a  Sheffield  wMttle.  The  mau 
had  no  covering  upon  his  head,  which  was  only  defended  by  his  own  thick  hair, 
matted  and  twisted  together,  and  scorched  by  the  influence  of  the  sun  into  a 
rusty  dark-red  color,  forming  a  contrast  with  the  overgrown  beard  upon  his 
cheeks,  which  was  rather  of  a  yellow  or  amber  hue.  One  part  of  his  dress  only 
remains,  but  it  is  too  remarkable  to  be  suppressed :  it  was  a  brass  ring  resembling 
a  dog's  collar,  but  without  any  opening,  and  soldered  fast  round  his  neck,  so 
loose  as  to  form  no  impediment  to  his  breathing,  yet  so  tight  as  to  be  incapable 
of  being  removed,  eicepting  by  the  use  of  the  file.  On  tiaa  singular  goi^et  ws3 
engraved,  in  Saxon  eharaelcrs,  an  inscription  of  the  following  purport ;  "  Giirth, 
the  son  of  Beowulph,  is  the  bora  thrall  of  Cedrn,  of  Rotherwood."  Beside  the 
swineherd,  for  such  was  Gurth's  occupation  wis  seated,  upon  one  of  the  fallen 
Druidical  aionumenls,  a  person  about  ten  Jtars  younger  in  appearance,  and 
whose  dress,  though  rcsEmhling  hia  companion  s  m  form,  was  otbetter  materials, 
and  of  a  more  fanliistic  appearaoLO  His  jacket  had  been  stained  of  a  bright 
purple  hue,  upon  which  there  had  been  some  attempt  to  paint  grotesque  orna- 
ments in  different  colors.  To  the  jacket  he  added  a  short  cloak,  which  scarcely 
reached  halfway  down  his  thigh ;  it  was  of  crimson  cloth,  though  a  good  deal 
soiled,  lined  with  bright  ydlow ;  and  as  he  could  transfer  it  from  one  shoulder  to 
the  other,  or  at  his  pleasure  draw  it  all  around  him,  its  width,  contrasted  with  its 
want  of  lon^tude,  formed  a  fentastJc  piece  of  drapery.  He  had  thin  silver 
bracelets  upon  his  arms,  and  on  bis  neck  a  collar  of  the  same  metal,  bearing  the 
insoripUon ;  "  Wamba  tlie  son  of  Witless,  ia  the  thrall  of  Cedric  of  Botherwood." 
This  peison  had  the  same  sort  of  sandals  with  his  companion,  but  instead  of  tlie 
loU  of  leather  thong,  bis  legs  were  cased  in  a  sort  of  gaiters,  of  which  one  was 
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red  and  the  other  jellow.  He  was  proTided  also  with  a  cap,  haring  around  it 
more  than  one  bell,  about  the  size  of  those  attached  to  hawks,  which  jingled  as 
be  turned  hia  head  to  one  eide  or  other  ;  and  as  he  seldom  remained  a  loinute  in 
the  same  posture,  the  aound  might  be  conBidered  as  incessant-  Around  the 
edge  of  this  cap  was  a  stiff  bandeau  of  leather,  cut  at  the  top  into  open  work, 
resembling  a  coronet,  while  a  prolonged  bag  arose  from  within  it,  and  fell  down 
on  one  shoulder,  like  an  old  fashioned  nightcap,  or  a  jelly  bag,  or  the  head  gear 
of  a  modem  hussar.  It  was  to  this  part  of  the  cap  that  the  bolls  were  attached ; 
wMch  circumstance  as  well  as  the  shape  of  bis  head-dress,  and  his  own  half-crazed 
half-cunning  expi-esslon  of  counlenanoe,  sufficiently  pointed  him  out  as  belong- 
ing to  the  race  of  domestic  cloivns  or  jesters,  maintained  in  the  houses  of  the 
we^thy,  tfl  keep  away  the  tedium  of  those  lingering  hours  which  they  were 
obliged  tfl  spend  within  doors.  He  bore,  like  hia  companion,  a  scrip,  attached 
to  hia  belt,  but  had  neither  horn  nor  knife,  being  probably  considered  as  belong. 
log  to  a  class  whom  it  is  conddered  dangerous  to  intrust  with  edge  tools.  In 
place  of  these  he  was  equipped  with  a  sort  of  aword  of  lath,  resembling  that  with 
which  Hariequin  operates  his  wonders  upon  the  modem  stage. 

"The  outward  appearance  of  these  two  men  formed  scarce  a  stronger  contrast 
than  Iheir  look  and  demeanor.  That  of  the  serf  or  bondsman  was  sad  and 
sullen  ;  his  aspect  was  bent  on  the  ground  with  an  appearance  of  deep  dejection, 
wliich  might  be  almost  construed  into  apathy,  had  not  the  fire  which  occasional- 
ly sparkled  in  his  red  eye,  manifested  that  there  slumbered,  under  Ihe  appear- 
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disposition  to  rc«stance. 


The  looks  of  Wamba,  on  the  other  hand,  indicated,  as  usual  with  his  clas-s,  a 
of  yacant  curiosity,  and  fidgety  impaUence  of  any  posture  of  repose,  together 
with  the  utmost  self-satisfaction  respecting  his  own  situation,  and  the  appearance 
which  be  made.  The  dialogue  nhich  they  maintained  between  them  was  car- 
ried on  in  Anglo-Saion,  which,  as  we  said  before,  was  aniversally  spoken  by  the 
inferior  classes,  eioepting  the  Norman  soldiers  and  the  immediate  personal  depend- 
ants of  the  great  feudal  nobles.  But  to  give  their  conrecsation  m  the  ori^nal 
would  convey  bat  little  infoiiaation  to  the  modern  reader,  for  whose  benefit  we 
beg  lo  offer  the  following  translation. 

" '  The  curse  of  St.  Withold  upon  these  infernal  porkers ; '  said  the  swineherd, 
after  blowing  bis  born  obstreperously,  to  collect  together  the  scattered  herd  of 
swine,  iirhich,  answering  his  call  with  notes  equally  melodious,  made,  however, 
no  haste  to  remove  themselves  from  the  luiurioas  banquet  of  beech  mast  and 
aooms  on  which  they  had  fattened,  or  to  forsake  the  marshy  banks  of  tbe  rivulet, 
where  several  of  them,  half  plunged  in  mud,  lay  stretched  at  their  ease,  altogether 
regardless  of  the  voice  of  their  keeper.  '  The  curse  of  St.  Withold  upon  them 
and  upon  me  ! '  saidGurth;  'if  ihe  two-legged  wolf  snap  not  up  some  of  them 
ere  nightfall,  1  am  no  trae  man.  Hera,  Fangs  I  Fangs !  ■  he  ejaculated  at  the 
top  of  bin  voice  (o  a  ragged,  wolfish-looking  dog,  a  sort  of  lurcher,  half  masliif, 
half  greyhound,  which  went  limping  about  as  if  with  the  purpose  of  seconding 
Ins  master  in  collecting  the  refractory  grunters  ;  but  which,  in  fad,  frem  niisap- 
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prehension  of  the  ewincherd'a  signals,  ignorance  of  his  own  duty,  or  malice 
prepense,  only  drove  them  hither  and  thither,  and  increaHed  the  evil  whiuh  he 
seemed  deaigned  to  remedy.  'A  devil  draw  the  teeth  of  him,'  said  Gurth, 
'  and  the  mother  of  mischief  confound  the  ranger  of  the  forest  that  ents  the 
forcclawH  off  our  dogs,  and  makes  them  uufit  foe  their  trade  1  Wamha,  up  and 
help  toe,  an  thou  heeat  a  man ;  take  a  turn  round  the  ba«k  o'  the  hill,  to  gun  the 
wind  on  them;  and  when  thou'sl  got  the  weather  gage,  thou  mayst  drive  them 
befcre  tliee  as  gently  as  so  many  innocent  lamba.' 

"'Traly,'  said  Wamba,  without  stirring  from  the  spot,  'I  have  consulted 
mj  legs  upon  thia  matter,  and  they  are  altogether  of  opinion,  that  to  curry  my 
gay  garmenla  through  tliese  sloughs  would  ho  an  act  of  unfrieudfihlp  to  mj 
sovereign  person  and  royal  wardrobe  ;  wherefore  Gurth  I  advise  thee  to  call  off 
Fangs,  and  leave  the  herd  to  their  destiny,  which,  whether  they  meet  with  bmds 
of  travelling  soldiers,  or  of  outlaws,  or  of  wandering  pilgrims,  can  be  little  else 
than  to  he  converted  into  Kormans  before  morning,  to  thy  no  small  ease  and 
comfort. 

"  '  The  swine  turned  Normans 
to  me,  Wamba,  for  my  brain  i 
riddles.' 

" '  Why,  how  call  you  these  grunting  brutes  running  about  on  their  four 
legs  ?  '  demanded  Wamba. 

"  '  Swine,  fool,  swine,'  said  the  herd,  '  every  fool  knows  that.' 

"  'And  swine  is  good  Saxon,'  said  the  jester;  'hut  how  call  you  the  sow 
when  she  ia  flayed,  and  drawn,  and  quartered,  and  hung  up  by  the  heels  like  a 

"  'Pork,'  answered  the  swineherd. 

"  '  I  am  very  glad  every  fool  knows  tliat  too,'  said  Wamba ;  '  and  pork  I 
think  is  good  Norman-French;  and  so  when  the  brute  lives  and  is  in  the  charge 
of  a  Saxon  slave,  she  goes  by  her  Siuton  name ;  but  becomes  a  Norman,  and  is 
called  pork,  when  she  is  carried  k.  the  oastle  hall  to  feast  among  the  nobles ;  what 
dost  thou  think  of  this,  friend  Gurth,  ha  ?  ' 

"  '  It  is  but  too  true  doctrine,  friend  Wamba,  however  it  got  into  thy  fool's 

' '  '  Nay,  I  can  tell  you  more,'  said  Wamba  iu  the  some  tone ;  '  there  is  old 
Alderman  Oi  contmues  to  hold  his  Saion  epithet  while  he  is  under  the  charge 
of  serf's  and  bondsmen  such  as  thou,  but  becomes  Beef,  a  fiery  French  gallant, 
when  he  arrives  before  the  worshipful  jaws  that  are  destined  to  consume  him. 
Mynheer  Calf,  too,  becomes  Monsieur  de  Veau  in  the  like  manner ;  he  is  Saxon 
when  he  requires  tendance,  and  takes  a  Noitnan  name  when  he  becomes  matter 
of  enjoyment.' 

"  '  By  St.  Dunstan,'  said  Gurth,  '  thou  speakest  but  sad  truths ;  little  else  is 
left  to  us  but  the  air  we  breathe,  and  that  appears  t«  have  been  reserved  with 
much  heatation,  solely  for  the  purpose  of  enabling  ns  to  endure  the  tasks  they  lay 
upon  our  shoulders.     The  finest  and  the  fattest  is  for  tlieir  hoard  ;  the  loveliest  ii 
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ftir  their  couch ;  tJie  beat  and  bravest  supply  their  foreign  maatera  with  soldiers, 
and  whiten  distant  lands  with  their  bones,  leaving  few  here  who  have  either  will 
or  the  power  to  protect  the  unfoitunate  Saion. 

"  '  Gurth,'  faid  Ihe  jester,  '  I  know  thou  thinkest  me  a  fool,  or  iliou  wouliJsl 
not  be  so  rush  in  putting  thy  head  into  my  mouth.  One  word  to  Reginald  Front 
da  Bceuf,  or  Philip  de  Malvoisin,  that  thou  hast  spoken  treason  against  the  Kor- 
man,  and  thou  art  but  a  castaway  swineherd  ;  thou  wouldst  waver  on  one  of 
t^ese  trees  as  a  terror  to  all  evil  speakers  a^inst  dignities^* 

"  '  Dog,  thou  wouldat  not  betraj  me,'  said  Gucih,  '  after  having  led  me  on 
to  Epeak  so  mueh  at  disadvanlage  ?  ' 

"'Betray  thee  !'  answered  the  jester;  'no,  that  were  the  trick  of  a  wise 
man ;  a  fool  cannot  half  so  well  help  himself^'  &c,  &,c — Jvanhoe. 
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CHAPTER  ly. 

THE   GIVING  OF  MAGNA  CHARTA. 


D  of  King  Ji>Ln  the  power  of  Parliament  as  a 
le^slative  body  was  di-tinctly  reeogniZLct,  liiit  it  is  dnubttul  wbetL 
er  any  clear  idea  of  the  vast  importinee  of  the  iprn  ilrge  uf  pirlia 
mentary  legislation  had  been  formed  Dunn;;  the  vitions  disturb 
anees  which  had  ensued  npon  the  seizuri,  of  the  a  own  by  princes 
who  had  no  legitimate  titio  to  it,  the  barona  hid  been  tauglit  their 
power  in  the  diapoiition  of  a  vicant  throne  Their  power  to  check  a 
crowned  king  they  had  not  yet  learned  Again,  the  insecurity  of 
these  usurping  princes  hid  from  time  to  time  induced  them  to  give 
charters  promisiog  to  rule  their  people  by  the  good  laws  of  the  Sasoa 
kings.  But  of  the  purport  of  these  laws  the  people  wore  profound- 
ly ignorant.  Contrasted  with  the  violence  of  Norman  rule,  the  days 
of  equitable  Saxon  government  were  remembered  in  the  popular 
traditions  as  the  golden  age,  and  these  charters  of  tiie  kings  were 
gratifying  to  a  general  desire,  however  vague,  for  fised  and  funda- 
mental laws.  But  they  wore  never  clearly  understood.  The  Nor- 
man barons  knew,  as  yet,  no  government  but  that  of  feudalism  ;  tlie 
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Saaon  people  had  been  crushed  till  thcj  had  lost  the  recollec- 
tion of  theit  ancient  liberties ;  and  neither  had  jet  learned  their 
power  to  force  a  sovereign  to  respect  his  subjects'  rights.  Hence 
the  BTiecessive  charters  wore  neglected  ec[uallj  by  prince  and  peo- 
ple, and  soon  passed  into  oblivion.  In  tbe  reiga  of  Jolia,  only  one 
copy  of  the  charter  given  by  Henry  I.  was  to  be  found  in  the 
whole  kingdom,  though  a  copy  had  been  sent  to  every  shire  and 
diocese  throughout  the  land  I  It  needed  such  a  reign  as  that  of  John 
to  rouse  the  people  to  activity.  Had  he  possessed  the  strong  will,  the 
sagacious  forecast,  and  the  iron  nerve  of  the  Conqueror,  the  history 
of  England  might  have  been  lite  that  of  France  ;  but  hia  unequal- 
led course  of  murder,  meanness,  falsehood,  perjury,  licentiousness, 
extortion,  and  oppression  roused  both  lords  and  commons  to  a 
sense  of  the  necessity  of  a  fixed  constitution  which  should  bind 
both  prince  and  people;  hia  pusillanimous  weakness  was  a  tower  of 
strength  to  the  great  confederacy  which  was  formed  to  vindicate  their 
liberties ;  and  the  sound  wisdoin  and  discretion  of  the  patriot  arch- 
bishop, Stephen  Langton,  guided  them  in  their  endeavors,  till  the 
fundamental  law  of  England,  which  has  never  to  this  day  been 
changed  but  by  the  development  of  its  inestimable  principles,  was 
laid  down  in  the  instrument  called  Maosa  Ciiaeta. 

The  early  acts  of  John's  reign  were  but  little  likely  to  inspire 
the  people  with  respect  for  royalty.  He  was  not  the  true  heir  to 
the  throne  ;  for  though  his  elder  brother  G-eoffrey  was  dead,  Ar- 
thur the  son  of  Geoffrey  still  lived,  and  was,  in  right,  the  king  of 
England.  Not  content,  however,  with  supplanting  Arthur,  John, 
having  defeated  his  adherents  and  gained  possession  of  his  person, 
murdered  him  in  prison.  This  foul  assassination  of  a  child  whose 
early  qualities  gave  promise  of  a  noble  manhood,  inspired  the  ba- 
rons with  resentment  and  disgust.  Philip  of  France,  availing  him- 
self of  the  occasion  furnished  by  the  crime  of  John  and  the  aliena- 
tion of  his  subjects,  marched  upon,  and  took  possession  of  the  Nor- 
man duchy ;  and  when  John  suiumoncd  the  English  barons  to 
accompany  hia  standard  in  an  espeditioa  for  the  recovery  of  his 
lost  province,  they  indignantly  refused  to  follow  him.  Thencefor- 
ward he  applied  himself  to  the  oppression  of  his  English  subjects. 
The  limits  of  our  space  forbid  us  to  relate  the  story  of  his  tyranny. 
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Unlimited  licentiousness,  rapacity,  and  prodigality,  and  a  succes- 
sion of  arbitrary  fines,  iniprisonmenta,  and  taxes,  are  tlie  cliief  points 
of  the  tale.  At  length  his  insolent  extortion  brought  him  ioto 
conflict  with  the  only  power  which  could  effectually  cope  with  him, 
— the  church.  The  see  of  Canterbury  falling  Tacaot,  iie  seized 
upon  its  lands  and  revenues,  expelled  the  monk r  of  Christ   Church 


m  B 

and  cler^j,  lords  and  commons  hated  and  despi&ed  him  ,  and  when 
Innocent,  proceeding  to  extremities,  declared  his  people  released 
from  their  allegiance,  and  appointed  Philip  II.,  king  of  France,  to 
the  throne  of  England,  so  few  of  the  barons  seemed  disposed  to 
Btand  by  him,  that,  as  we  learn  from  Matthew  Paris,  the  historian 
of  his  reign,  he  actually  sent  for  succor  to  Murmeliua,  the  Moslem 
king  of  Spain  and  Africa,  offering,  in  return  for  Lis  assistance,  to 
apostatize  to  Islamism,  and  hold  his  kingdom  as  a  vassal  of  the 
Moorish  king.  But  Philip  gave  him  alioit  spiiee  to  make  such 
alliances ;  and  John  submitted  to  the  Pope  on  terms  which  showed 
how  utterly  he  was  humiliated.  He  submitted  to  the  censures  of  the 
church,  resigned  his  crown  to  the  Pope's  legate,  and  received  it 
back  again  as  the  Pope's  gift,  to  be  held  as  the  Pope's  vassal.  On 
these  conditions  Innocent  consented  to  require  tlie  French  king  to 
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abstain  from  his  invasion  of  the  realm  of  England.  The  interdict 
was  raised,  and  John  was  solemolj-  absolved  at  Winchester  by 
the  primate  Langton,  in  Juno,  1214.  Bat  before  the  primate 
gave  him  absolution,  he  required  the  king  to  swear  "that  he 
would  diligently  defend  the  ordinances  of  Holy  Church,  and  that  his 
hand  should  be  against  ail  her  enemies;  that  the  good  laws  of  his 
ancestors,  and  eapeeklli/  those  of  King  Edward  the  Cmfessw,  whose 
restoration  had  been  promised  ly  the  charter  of  Mem-y  /.,  should  he 
recdUed,  and  evUones  destroyed;  and  that  his  subjects  should  receive 
Justice,  according  to  the  upright  dec        fh      o  J  hn  al      woe 

"  that  all  corporations  and  private  p  ns  whom  the  nte  d  hi 
damaged  should  receive  a  fuU  res  u  n  of  all  wh  h  Lad  1  een 
taken  away,  before  the  time  of  the  apj  oa  h  n    Ea  f  I      s  n 

tence  of  escommunioation  were  fir       emo  cd    H    swo       n  e 

fidelity  and  obedience  to  Pope  Innoc  nt  and  h       a  h  1  o   u  , 

and  that  he  would  give  them  that  superiority  which  was  already 
contained  in  writing." 

John  held  his  oaths  but  lightly,  and  months  passed  away  with- 
out redress  of  grievances,  without  the  abolition  of  oppressive  laws 
and  customs,  and  without  that  restoration  of  the  ancient  con- 
stitutions which  had  been  promised  by  the  charter  of  King  Henry, 
and  confirmed  bj  John's  oath. 

It  is  probable  that  John  was  not  aware  of  the  importance  of 
that  charter.  Certainly  the  barons  were  in  utter  ignorance  of  its 
provisions.  But  the  patriotic  Langton  was  as  learned  as  he  was 
heroic  and  discreet.  Calliug  the  barons  to  him,  he  informed  them 
that  he  had  a  copy  of  the  charter  of  King  Henry,  read  it  to  them 
article  by  article,  and,  as  be  did  so,  showed  them  its  immense 
importance,  and  the  ease  with  which  it  might  be  applied  to 
their  existing  circumstances.'  Overjoyed  at  this  discovery,  and 
filled  with  hope,  the  barons  joined  in  a  confederacy,  with  the  primate 
at  their  head,  to  force  John  to  make  good  the  oaths  which  he  had 
taken ;  and  the  hands  of  the  confederates  were  strengthened  on  the 
very  threshold  of  their  enterprise  by  an  outbreak  of  the  king's 
unbridled  lechery."  Assembling  at  the  abbey  of  St.  Edmund,  in 
Edmundsbury,  on  the  20th  of  November  (St.  JCdmund's  day),  they 
Bwore  befure  the  high  altar  to  stand  by  each  other,  and  make  war 
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upon  the  king  till  he  should  by  a  solemn  charter  ratify     h      1  b 
ties,  ■with  provisions  under  which  they  might  theraselve    b     hi 
compel  him  to  respect  them.     Oa  Epiphany  they  came      J       w   h 
such  a  military  force  as  challenged  his  respect.and  solem  1    d  mand 
ed  that  he  would  make  good  his  oaths.     John  asked  1 11  E 
consider  their  demands,  in  hopes  that  through  the  pap  1      flu    ce 
be  might  be  able    to    dissolve   the   confederacy.     Th  w 

granted,  but  John's  hopes  were  disappointed.     In  th  k 

eeeding  Easter  the  confederates  assembled  at  the  town  f  n  f  d 
with  two  thousand  knights  and   their  retainers.       Th  h  y 

marched  to  Brackly  on  the  27th  of  April.  John  held  h  w  f 
Oxford,  fifteen  miles  from  Brackly,  and  despatched  the  hb  h  p 
with  the  carl  of  Pembroke  to  the  camp  of  the  confederaffls. 
"When  they  returned,  they  brought  an  abstract  of  the  articles  de- 
manded by  the  barons,  which  was  subsequently  made  the  basis  of  the 
charter,  and  announced  their  purpose  to  make  war  upon  the  king 
till  he  should  grant  what  they  desired.  "  And  why,"  said  the  ex- 
cited monarch  with  a  scornful  saeer,  "  And  why  demand  they  not 
my  kingdom  likewise  ?  Ey  God's  teeth,  I  will  never  grant  them 
liberties  that  will  make  myself  a  slave."  It  was  not  long  before  he 
found  it  necessary  to  break  this  oath  like  the  rest,  Londoti  declared 
for  the  confederates,  and  it  is  said  that  London  eveii  then  could 
muster  80,000  men-at-arms.  The  barons  took  possession  of  the 
capital  on  the  22d  of  !May,  and  issued  writs  of  summons  to  all  the 
nobles  who  had  not  yet  joined  them.  The  effect  was  magical ;  and 
in  a  few  days  John  was  left  at  Oldham  with  but  seven  attendants, 
some  even  of  whom,  though  they  had  not  deserted  him,  were  cor- 
dially in  sympathy  with  the  confederates.  The  king  had  no  choice 
left  but  to  comply  with  the  demands  of  his  revolted  barons ;  and, 
after  a  few  unimportant  preliminaries,  met  them  on  the  plain  of  Eun- 
nymede,  beside  the  Thames,  where  they  encamped  apart,  like  ene- 
mies, from  June  15th  till  June  19th,  when  the  negotiations  were 
completed.  The  articles  embodied  in  the  first  demand  of  the  con- 
federates were,  with  some  verbal  alterations,  made  into  a  royal 
grant;  and  Maona  Cuarta,  the  Great  Charter  of  the  Liber- 
ties of  England,  signed  and  sealed  by  the  king's  hand,  was  sob 
emuly  declared,  with  grave  formalities,  to  be,  what  it  has  ever  since 
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ma     d—  h  m  w  of  England.     This  time  at  least 

h         pud  d    h  g  of  the  royal  charter.     Tlic  ty- 

f  J     u  h  d   f  been   so  flagrant,  so   distinct,  so 

n       sa     in     g  subjects,  that  a  hare  recital  cf 

h  up  ed  w  h    p    h         n  of  the  like  in  time  to  come,  was 

p  p      le  for  the  future.     In  the  cliarter 

vc    fi  d  n  b  h      y,  or  maxim  of  government,  but 

d  d  h    p   num    a        of  things  which  the  king  shall  and 

whhhhU         d      h       hw   clearly  both  the  wrongs  he  had 

mm  d  d  h  gh  h  h  d  denied.'  It  is  for  this  reason, 
d  ttb  h       h      h  h      proved  to  be  so  good  and  fruitful, 

J"     h        g  w       b         egarded  aa  the  root  and  ground  of 

h    wh       E  g    h  C  the  judges  have  from  time  to  time 

app     d  p  es  of  a  novel  character  arose ;  and 

m  h      have  seldom  failed  to  find  one  which 

ta  d  p  p  p  b  o  tho  cause  io  hand.  To  thia  di- 
ll we  must  trace  much  of  the  ei^uity 
a  h  w  A  charter,  however  good,  espressing 
abstract  theories  and  maxims  of  laws  or  goverament,  must  inevlta- 
bly  have  led  to  inextricable  confusions  :  some  judges  straining  the 
law  to  the  utmost,  and  others  restraining  it  to  the  least  it  could 
mean.  But  given  as  it  was  in  direct  application  to  existing  facts,  it 
became  a  chapter  of  judicial  preoedenta  from  which  there  could  be  no 
escape,  and  being  gradually  developed  in  the  course  of  ages  only  as 
new  circumstances  called  for  some  new  application  of  the  principles 
of  equity  on  which  it  was  established,  centuries  have  vindicated  its 
claim  to  be  known  as  the  Great  Chartor  of  the  Liberties  of  England, 
Aa  it  ia  our  purpose  to  give  a  translation  of  this  venerable 
monument  of  freedom,  with  such  copious  notes  ai  will  make  it  per- 
fectly intelligible  to  the  ordinary  reader,  we  shall  not  here  enter 
largely  into  the  proviaions  of  the  charter,  but  content  ourselves 
with  an  unumeration  of  its  chief  heads,  f  It  granted,  then,  the  free- 
dom of  the  English  church  foreverj  it  mitigated  the  chief  burdens 
of  tho  feudal  system,  by  decreasing  the  king's  power  over  his  imme- 
diate tenants^  or  tenants  in  capile.  and  by  extending  these  provisions 
to  sub-feudatories ;  it  did  away,  particularly,  with  the  abuses  of  the 

feudal  right  of  wardship  and  marriage,  which  had  so  oppressed  the 
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helpless;  it  defined  and  limited  the  aids  which  might  be  lawfully 
assessed  by  lords  upoa  their  vassals,  and  provided  that  in  case  of 
any  further  taxation,  a  parliameni  must  be  snmmoned  to  grant  and  assess 
it;  it  protected  trade. and  commerce  by  a  guarantee  of  safety  to  for- 
eign merchants,  and  a  recognition  of  the  anoient  rights,  liberties, 
and  free  customs  of  all  boroughs,  towns,  and  cities ;  it  provided  for 
more  regular  administration  of  ttie  laws  by  promising  that  the  king's 
courts  should  henceforth  be  held  at  a  fixed  place,  instead  of  following 
the  royal  person,  thus  at  the  same  time  removing  judges  from  un- 
wholesome influences;  it  declared  that  justice  should  neither  he  denied, 
sold,  nor  delayed  to  any  man;  that  "NO  FREEMAN  SHOULD 
BE  TAKEN,  OR  IMPRISONED,  OR  DISPOSSESSED,  OR 
OUTLAWED,  OR  BANISHED,  OR  IN  ANY  WAY  DE- 
STROYED, BUT  BY  THE  LAWFUL  JUDGMENT  OF  HIS 
PEERS  OR  BY  THE  LAW  OF  THE  LAND;"  and  that  a 
writ  of  inquisition,  equivalent  in  its  effect  to  a  writ  of  HABEAS 
CORPUS,  SHOULD  BE  INSTANTLY  AND  GRATUITOUS- 
LY GRANTED  TO  ACCUSED  PERSONS  WHO  DESIRED 
A  SPEEDY  TRIAL ;  it  provided  that  unlawful  fines  which  had 
been  levied  by  the  king  and  his  immediate  predecessors  should  be 
remitted  or  repaid,  that  the  new  forests  should  be  disforested,  that 
is,  restored  to  cultivation,  and  that  the  king's  foreign  mercenaries 
should  be  banished.  It  concluded  with  a  general  amnesty  to  all 
who  had  taken  part  againgt  the  king  in  the  discord  between  him 
and  his  barons,  and  with  a  SOLEMN  RECOGNITION  OP  THE 
EIGHT  OF  REBELLIONJif  the  king  should  violate  the  charter. 
Five  and  twenty  barons  wore  appointed  to  compel  him  to  fidelity. 
In  case  he  injured  any  man,  complaint  was  to  be  made  to  any  four 
out  of  the  twenty-five,  who  were  to  make  a  solemn  application  for  re- 
dress, and  if  redress  were  not  given  them,  the  five  and  twenty  barons 
were  to  make  war  on  the  king,  to  harass  and  distress  him  in  every 
way  possible,  by  taking  bis  castlos,  lands,  and  possessions,  saving 
harmless  only  the  persons  of  the  royal  family,  till  the  wrong  should 
be  redressed  according  to  their  verdict,  after  which  they  were  to  return 
to  their  allegiance  aa  before.  In  security  of  these  things  John  de- 
livered to  the  barons  the  custody  of  London,  and  to  Langton  the 
Tower  of  London,  to  be  held  till  his  concessions  should  have  been 
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fblfille3.  Never  was  humiliation  more  complete  ;  never  was  victory 
more  perfect;  but  the  victorj  was  that  of  freedom  over  despotism, 
and  the  humiliation  was  that  of  a  tyrant  before  freemen  whose 
rights  he  had  eontemued,  whose  firesides  he  had  songht  to  violate, 
and  over  whom  he  had  attempted  to  usurp  unlimited  and  irrespon- 
sible authority.' 

Thus,  by  a  great  rebellion  of  the  barons,  England's  worst  and 
weakest  mouarch  was  compelled  to  grant  a  charter  which  declared 
rebellion  lawful,  and  provided  means  for  lawfully  conducting  it. 
No  great  step  in  the  onward  march  of  constitutional  government 
has  ever  yet  been  made  but  by  such  righteous  rebels  as  the  barons 
of  King  John ;  and  while  it  is  a  truth  that  an  unjustifiable  rebel- 
lion is  a  beiaoua  crime,  it  is  no  less  true  that  without  rebeilion  con- 
stitutional freedom  never  could  have  been  achieved  in  any  country. 
Magna  Charta,  the  Petition  of  Right,  the  Bill  of  Bights,  the  Con- 
stitution of  these  States,  were  all  successively  the  offspring  of 
rebellion;  and  if  these  States  now  abandon  their  free  system  to 
the  hand  of  arbitrary  power,  the  only  hope  for  their  posterity  will 
be  that  th  y  may  f  How  th  xa  uple  of  rebellion  set  them  by  oiir 
English  ad     1  n  al    no  st    s 

The  p  s  n  f  th  h  t  f  King  John  Involve,  as  Hume 
says,  "  all  th  h  f  outl  n  fa  legal  government,  and  provide 
for  the  equal  d    t    I  ut  f  ju     ce  and  the  free  enjoyment  of 

property;  th  g  at  bj  et  f  wh  \\  the  people  have  a  yerpetwil  and 
inalienable  right  to  rebel;  and  which  no  time,  nor  precedent,  nor 
statute,  nor  positive  institution  ought  to  deter  them  from  keeping 
ever  uppermost  in  their  thoughts."  Neither  Hume  nor  the  heroes  of 
Kunnymede  appear  to  have  been  very  firm  believers  in  the  doctrine 
of  "  unconditional  loyalty."  That  article  in  the  provisions  of  a  con- 
stitutional government  it  was  reserved  for  an  American  KepubHcan 
to  invent,  in  the  year  of  grace^we  had  almost  said  disgrace — 1863. 

We  cannot  better  end  the  present  chapter  than  with  the  follow- 
ing quotation  from  Hallam  : 

"  la  the  reign  of  John,  all  the  rapacious  exactions  usual  to 
these  Norman  kings  were  not  only  redoubled,  but  mingled  with 
other  outrages  of  tyranny  still  more  intolerable.  These  too  were 
i  at  the  hands  of  a  prince  utterly  contemptible  for  hia 
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folly  and  cowardice.  One  is  surprised  at  the  forbearance  displayed 
by  the  barons,  till  they  took  up  arms  at  length  in  that  confederacy 
which  ended  in  establishing  the  great  charter  of  liberties.  As  this 
was  the  first  effort  toward  a  legal  government,  so  is  it  beyond  com- 
parison the  most  important  event  in  our  history,  except  that  Revolu- 
tion, without  which  its  benefits  would  have  been  rapidly  annihilated. 
The  Constitution  ot  V  ngland  has  indeed  no  single  date  frrnn  which 
its  duration  is  to  be  reckoned  Tue  institutions  of  positn  e  hw 
the  far  more  important  changes  which  time  has  wrought  m  the 
order  of  soci  U  during  sis  hundrel  jears  subsequent  to  the  ^reat 
charter  have  undoubtedly  lessened  its  direct  apjiicition  to  our 
present  circum3t.inces  But  it  is  still  the  kLvtone  of  FngliBh 
liberty  All  that  ba&  since  bten  btaii  od  is  1  ttle  more  than  a  con 
firm'ifion  fr  c  mnentary  and  if  every  subsequent  liw  weie  to  be 
swept  awiy  tncre  would  still  remiin  the  bold  features  th-it  distin 
guish  a  free  from  a  despotic  monarchv  It  baa  been  latelj  tho 
fashion  ti  depreciate  the  ^alue  of  the  Ma^ua  Chirta  as  if  it  had 
iprnng  from  the  private  ambition  of  a  few  selfish   barons,  and 
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critical  period  for  the  two  greatest  blessings  that  patriotic  statesmen 
could  confer :  the  establishment  of  civil  liberty  upon  an  immovable 
basis,  and  the  preservation  of  national  independence  under  the 
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ancient  line  of  sovereigns  whicli  r  sher  men  were  about  to  exchange 
for  the  dominion  of  Fianoe 

"  But  the  essential  clauses  of '^Iagn^  Ch'irta  are  those  which 
protect  the  personal  liberty  a  1  prcperty  of  all  freemen,  by  giving 
security  from  arbitrary  imjrisorment  and  arbitrary  spoliation, 
'  No  freeman  '  (^ays  the  29th  chapter  of  Hctity  IIJ.'s  charter,  which, 
as  the  existing  law,  I  quote  in  preference  to  that  of  John,  the  Taria- 
tions  not  being  very  material)  '  shall  be  taken  or  imprisoned,  or  be 
disseized  of  his  freehold,  or  liberties,  or  free  customs,  or  be  outlawed 
or  exiled,  or  any  otherwise  destroyed;  nor  will  we  pass  upon  him, 
nor  send  upon  him,  bnt  by  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land.  We  will  sell  to  no  man,  we  will  not  deny  or  delay 
to  any  man  justice  or  right.'  It  is  obvious  that  these  words,  inter- 
preted by  any  honest  court  of  law,  convey  an  ample  security  for  the 
two  main  rights  of  civil  society.  li-oin  the  era  there/are  of  King 
John's  eharier,  it  mvst  have  hem  a  clear  principle  of  our  Constitution, 
that  no  man  eatt  he  detained  in  prison  without  trial.  Whether  courts 
of  justice  framed  the  writ  of  habeas  corpus  in  conformity  to  the 
spirit  of  this  clause,  or  found  it  already  in  their  register,  it  became 
from  that  era  the  right  of  every  subject  to  demand  it.  I'hat  writ, 
rendered  more  actively  remedial  by  the  statute  of  Charles  II.,  but 
founded  upon  the  broad  basis  of  Magna  Charta,  *«  ikeprinc^al  bul- 
tpari  of  English  liberty ;  and  if  ever  temporary  circumstances,  or  the 
dauhtful  plea  of  political  necessity,  shaUlead  men  to  leoh  on  its  denial 
with  apathy,  the  most  distinguishing  characteristic  of  our  Constitution 
Kiill  he  effaced." — Hallak's  Middh  Age»,  vol.  it,  p.  822  et  seq. 


NOTES. 

1.  The  Fornix  OharteTS. — "  A  charter  of  Heory  I.,  the  Buthenticity  of  which 
is  undisputed,  though  it  contians  notliing  specially  eipresaed  but  a,  remission  of 
unceosonaMe  reliefs,  wardsliips,  and  other  feudal  burdens,  proceeds  to  declare 
that  be  gives  his  subjects  the  laws  of  Edward  the  Confessor,  with  the  emenda^ 
tions  made  by  Ms  father  with  conscut  of  his  baroos.  The  charter  of  Stephen 
not  only  confirms  that  of  Ms  predecessor,  but  adds,  iu  fuller  terms  than  Henry 
bad  used,  au  express  concession  of  tbe  inns  and  customs  of  Edward.    Heury  IL 
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is  Kilent  about  these,  althongh  he  repeats  the  confirmation  of  hia  grsndfather'a 
charter.  The  people,  howerer,  had  begun  to  iook  hack  to  a  more  andent  stand, 
nrd  of  law.  The  Norman  conqnest,  and  all  that  ensued  upon  it,  had  endeared 
the  etnory  f  th  '  Sa  government.  Its  disorders  were  forgotfen,  or  rather 
w  re  od    a  d     nation  tlian  the  coeroiTe  jTistioe  by  which  they  were 

aft  rwa  d  es  ra  d.  H  ce  it  became  the  favorite  cry  to  demand  the  laws  of 
E  w  n]  h  C  e«  and  the  Normans  themselves,  as  they  grew  dissatisfied 
w   h  dnuni         ion,  fell  into  these  English   sentiments.     But  what 

h  w    w  m        properly  perhaps,  these  customs  subsisting  in  the  Con- 

Ke,  w      n  ry  distinctly  understood." — Failah's  Middle  Ages,  vol. 

n..  p.  820. 

3.  Zanfffim's  Discovery  of  tJte  Charier  of  Menry  I.  lo  the  Barons.—-'  The 
barons,  finding  that  John  was  only  temporizing  with  them,  convened  a  general 
assembly  of  the  peers  and  ecclesiastics  at  St,  Paul's,  when  Langton,  the  arch- 
bishop, stood  up  and  addressed  the  convocation  in  these  terras ;  '  Ye  have  beard, 
when  at  Winchester,  before  the  king  was  absolved,  I  compelled  him  to  swear 
that  the  esisling  evil  statutes  should  be  destroyed,  and  that  more  salutary  laws, 
namely,  those  of  King  Edward  the  Confessor,  shonld  be  observed  by  the  whole 
kingdom.  In  support  of  these  things  are  ye  now  convened ;  and  I  here  disclose 
to  you  a  newly  discovered  charier  of  King  Henry  I.  of  England,  the  which  if  ye 
are  willing  to  support,  your  long-lost  liberties  may  be  restored  in  all  their 
orif^nal  purity  of  character.'  The  prelate  then  proceeded  to  read  the  charter 
with  a  loud  voice,  which  so  animated  the  minds  of  all  present,  that  with  the 
greatest  sincerity  and  joy  they  swore,  in  the  archbishop's  presence,  that  at  a 
proper  season  then-  deeds  should  avouch  what  they  hod  then  declared,  and  that 
even  to  death  itaelf  they  would  defend  those  Kberties,  Langton,  on  the  other 
hand,  promised  his  most  faithful  assistance  in  the  execnUon  of  tbdr  arduous  un- 
dertakmg,  and  at  the  same  time  assured  them  that  the  covenant  then  made 
wodd  reflect  honor  on  their  names  through  saeeeBsive  generatJona.  This,  then, 
was  the  conclusion  of  the  first  meeting  for  securing  the  king's  consent  to  the 
Magna  Charta  ;  from  the  decisions  of  which  none  of  that  assemhly  for  a  mo- 
ment withdrew  their  support  until  the  object  which  they  had  so  long  sought  waa 
obtained,  and  the  libertifa  which  preceding  kings  refused  to  grant  were  entirely 
ajid  wholly  theirs." — Thompson's  Magna  Charta,  p.  12,  18. 

3.  Case  of  Be  Vesci. — "  Henry  Knighton,  a  canon-regularofLdccster  abbey, 
who  lived  in  the  time  of  Richard  II.,  relates  an  improbable  circumstance  (to 
others  the  aflair  appears  eitremely  probable)  particularly  connected  with  this 
baton — De  Veeci — wherein  he  affirms  that  the  incontinence  of  John  was  the 
real  cause  of  the  general  insurrection  of  the  peerage  against  him,  charpng  liun 
with  vitiating  their  wives,  and  then  deriding  them.  He  adds,  too,  that  Eustace 
de  Vead,  having  married  a  very  beautiful  woman — Margaret,  daughter  of  Wil- 
Uam,  king  of  Scotland — whom  he  kept  far  distant  from  the  court,  John  became 
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BDMnored  of  her,  anij  qareWlj  considered  how  he  might  possess  her.  Sittmg 
one  day  at  table  with  the  baron,  King  John,  observing  a  ring  he  wore,  took  it 
from  him,  and  sud  that  he  had  a  Birailar  stone,  wbich  he  would  have  set  in  gold 
of  Ihe  same  pattern ;  and  having  thus  procured  it,  he  immediately  sent  it  in  De 
Veaei's  name  to  bis  wife,  ehargiog  her  bythat  token  instantly  to  come  to  him,  if 
she  ever  eipected  to  see  him  alive.  Believliig  this  mess^e,  she  speedily  de- 
parted to  the  court,  but  on  ber  arrival  there,  she  met  her  husband,  who  hap- 
pened to  be  riding  out;  and  an  eiplanation  having  taken  place,  a  disguised 
courtesan  was  sent  to  the  king  as  her  substitute.  Upon  John's  discovery  of  this 
deceit,  he  was  so  enraged  that  De  Vesoi  fled  into  the  north,  destrojmg  aomo  of 
the  king's  housts  in  hia  passage ;  whilst  many  of  tbe  nobles  who  had  esperieneed 
the  same  treatment,  going  with  him,  tiey  seized  upon  the  king's  castles,  and  at 
leoglh  were  joined  by  the  citiiens  of  London.  As  this  baron  was  so  inveterate 
an  enemy  to  King  John,  it  is  not  surprismg  to  find  him  a  prindpal  leader  in  the 
insurrection  that  followed."— Thompson's  Mia/ita  Charta,  p.  291. 

4.  SimplKily  of  tU  Charter.— It  is  observable  that  the  language  of  the 
great  charter  is  simple,  brief,  general  without  being  abstract  and  expressed  in 
terms  of  authority,  not  of  argument ;  yet  commonly  eo  reastnable  as  e<  carry 
with  it  the  intrinsic  evidence  of  its  own  fiiuess  It  was  understood  1  y  the  sim- 
plest of  the  unlettered  age  for  whom  it  was  mtcndcd  It  was  remembered  by 
them ;  and  though  they  did  not  perceive  the  exlensive  eonsequencea  which 
might  be  derived  from  it,  their  feehngs  were  however  unconseiouslT  exalted 
by  its  gencmlity  and  grandeur. 

It  was  a  peculiar  advantage  that  the  eonsoqnences  of  ita  pnnc  pies  were  if 
we  may  so  speak,  only  discovered  gradually  and  slowly  It  gave  out  on  each 
occasion  only  as  much  of  the  spirit  of  Uberty  and  reformation  as  the  Liroumstan- 
ces  of  succeeding  generations  required,  and  as  then  character  wonld  safely  bear, 
For  almost  five  centuries  it  was  appealed  to  as  the  dedsive  authority  on  behalf 
of  the  people,  Uiough  commonly  bo  fee  only  as  the  neeessiUcfl  of  each  case  de- 
manded.  Its  elfect  in  these  conlests  was  not  altogether  nnlike  the  grand  pro. 
cess  by  which  nature  employs  snows  and  frosts  to  cover  her  delicate  genua  and 
to  hinder  them  from  rising  above  the  earth  till  the  atmospt  e  e  has  a  q  ed  the 
mild  and  equal  temperature  which  insures  fliam  against  bl  ^hts  On  the  Eng 
lish  nation,  undoubtedly,  the  charter  has  contributed  to  be=tow  the  un  a  ol 
establishment  with  unprovement.  (To  all  mnnkuid  it  sot  the  fir  t  eian  pie  of 
the  progress  of  a  groat  nation  for  *nturies,  in  blending  the  r  lu  nultuary  lemo 
racy  and  haughty  nobility  with  a  fluctuating  and  vaguely  Inn  ted  monar  hy  so 
as  at  length  to  form,  from  these  discordant  materials,  the  only  forn  t  free 
government  which  experience  had  shown  U>  be  reconcilable  with  widely  extend, 
ed  dominions. )  Whoever,  in  any  future  age,  or  unborn  nation,  may  admire  the 
feliiaty  of  the  expedient  which  converted  the  power  of  taxation  into  the  shield 
of  hberty,  by  which  discretionary  and  secret  imprisonment  was  rendai-ed  im- 
practieable,  and  portions  of  the  people  were  trained  to  esercise  a  larger  share 
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of  judicial  power  than  was  ever  allotted  to  them  in  any  other  civilized  state,  in 
suth  a  manner  aa  to  seeure  instead  of  endangering  public  tranquillity ; — whoever 
esults  at  the  speetacle  of  enlightened  and  independent  assemblies,  ivho,  under 
the  eje  of  a  well-infoiincd  naUon,  discuss  and  determine  the  laws  and  policy 
likely  to  make  commuQitlea  great  and  bappj  ; — whoever  is  capable  of  compre- 
hending all  the  ctteots  of  sucli  institutions,  with  all  their  poeeible  improvementa 
upon  the  mind  and  genius  of  a  people,  is  surely  bound  to  speak  with  reveren- 
tial gratitude  of  the  authors  of  the  great  charier.  To  have  produced  it,  to  have 
preserved  it^  to  have  matured  it,  constitute  Ihe  immortal  claim  of  Ei^land  on 
the  eeteem  of  mankind.  Her  Bacons  and  Shidtspeares,  her  Miltona  aftd  New- 
tona,  with  all  the  truth  which  they  have  revealed,  and  all  the  generoas  virtue 
which  they  have  inspired,  are  of  inferior  value,  when  compared  with  the  Hubjec- 
Uon  of  men  and  their  rulers  to  the  prmciples  of  justice  ;  if,  indeed,  it  be  not 
more  trae  that  these  mighty  spirits  could  not  have  been  formed,  eieept  under 
equal  laws,  nor  roused  to  full  aetivity  without  the  influence  of  that  Bpirit  which 
the  great  charter  breathed  over  tlieir  forefathers. — MaCkiKiOSH's  England,  i, 
219-222. 

6.  Egecl  of  the  giving  of  the  Charter-  on  King  Joha-^K  celebrated  English 
historian  speaks  in  the  followhig  terms  concerning  the  manner  in  which  the  late 
grant  of  Magna  Charta  preyed  upon  the  health  and  the  disposition  of  John ; 
'Great  reioising,"  says  Hoiinsheii,  "was  made  for  this  conclusion  of  pence 
betwixt  the  king  and  his  barons,  the  people  iudging  that  God  had  touched  the 
king's  heart,  and  mollified  it,  whereby  happie  dales  were  come  for  the  realm  of 
England,  as  though  It  had  beene  delivered  out  of  the  bondage  of  JEgypi  ;  but 
were  much  deceived,  for  the  king  having  condescended  to  make  such  grant  of 
liberties,  farre  contrarie  to  bis  mind,  was  right  sorrowful  in  bis  heart,  cursed  Ms 
mother  that  bare  him,  the  hoore  that  he  was  borne,  and  the  paps  that  gave  him 
sueke,  wishing  that  he  had  received  death  by  violence  of  swoiii  or  knife,  in  steed 
of  natucall  novishment:  he  whetted  his  teeth,  he  did  bite  now  on  one  slaffe, 
and  now  on  an  other,  as  he  walked,  and  oil  brake  the  same  in  pieces  when  he 
liad  done,  and  with  such  disordered  behauior  and  furious  gestures  he  utt^sred  his 
greefe  in  such  sort  that  the  noblemen  verie  well  peroeiued  the  inclination  of  his 
inward  affection  concerning  these  things,  before  the  breaking  up  of  the  counceli, 
and  therefore  aore  lamented  the  state  of  the  reaime,  gessing  what  would  become 
of  his  impatiencie  and  displeasant  taking  of  the  matter." 

If  this  melanohol)'  description  was  a  real  picture  of  John's  mind  after  the 
conclusion  of  Magna  Cliarta,  he  was  indeed  reduced  io  a  miserable  state;  and 
tins  in  a  twofold  sense,  for  he  was  not  only  bent  under  the  weight  of  his  present 
evils,  but  his  peers,  perceiving  liow  much  his  extorted  concession  oppressed  his 
thoughts,  and  fearful  of  his  awening  from  it,  were  prepared  to  resort  to  the  same 
violent  methods  for  its  preservation  as  those  which  they  had  already  made  use  of 
to  gain  it.  Tlie  future  actions  of  John's  Ufewere  then  smonldering  in  his  breast, 
like  the  sleeping,  yet  unsubdued  fires  of  a  volcano ;  iiis  inteutions  wci'e  how- 
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ever  alreidj  suspected  by  many  of  his  peers,  and  while  the  king  was  secretly 
providing  for  the  success  of  hia  plans,  they  were  not  less  aniious  for  the  security 
of  theirs.  Hence  arose  a  mutual  mistrust,  which  the  scaled  deed  of  Magna  Charts 
could  by  no  meaua  disaipate ;  but  it  was  regarded,  by  one  party  at  least,  as  only 
a  temporiang  expedient,  to  put  an  end  to  the  eiiil  feuds  which  were  spread  over 
all  the  kingdom.  Id  the  midst  of  the  schemes  whtch  Johti  bad  commenced  to 
render  foid  tbat  engagement,  nhieb  he  could  never  remember  but  with  agony, 
he  died  suddenly  at  Newark,  on  the  19(h  of  October,  1215,  by  poiaou,  as  it  is 
related  by  some  writers,  or  through  the  infirmities  induced  by  a  broken  beai't 
and  coastitntion,  ai  it  is  asserted  by  others.  There  are  but  few,  boweyer,  at  the 
present  time,  who  give  any  degree  of  credence  to  the  former  relation ;  yet  who- 
ever attentively  conadera  the  utter  hatred  which  was  entertained  for  John  by 
almost  alt  his  subjects,  and  more  especially  by  tie  ecclesiastics,  will  perceive  but 
little  reason  why  this  account  should  be  supposed  wholly  traditional  The  cele- 
brated Kapin,  and  his  annotator  Moiant,  have  thought  it  a  sufficient  argoment 
against  its  truth  to  remark  that  it  was  improbable  for  "  a  man  la  poison  himself 
to  be  revenged  of  another  ;"  but  as  the  mistaken  friar  believed  be  was  acting  m 
the  most  patriotic  and  virtuous  manner,  in  rescuiog  England  from  a  tyi-annic 
power,  so  he  gave  himself  without  scruple  as  a  martyr  to  the  cause,  confidently 
expecting  as  a  reward,  au  uomediale  and  eternal  beatitude.  The  same  autborB 
also  observe  ttiat  this  circumslaDce  is  neither  mentioned  by  any  contemporary 
historians,  nor  even  by  any  one  who  lived  within  sixty  years  of  that  lime.  This 
argument  will  go.  however,  but  a  short  distance  to  prove  the  falsity  of  the  rela- 
tion. Matthew  Paris,  and  from  him  the  principal  account  of  John's  reign  is  de- 
rived, was  too  great  an  enemy  of  that  king  to  allow  of  any  vices  m  the  opposing 
party  ;  particularly  in  that  class  of  society  by  a  member  of  which  this  act.  is  said 
to  have  been  committed.  During  the  space  of  sixty  years  it  was  in  every  one's 
memory,  and  after  that  period  it  is  more  than  probable,  that,  had  there  not  ex- 
isted some  foundation  for  such  a  report,  it  could  never  have  descended  to  later 
timesthroughthe  medium  of  written  history  " — Thompson's  Hagna  Charia,  p.  32 

8.  PeraoTtal  lAberty  at  Secured  by  the  Charier. — "  The  thirty-ninth  article  of 
this  charter  is  that  important  clause  which  forbids  arbitrary  imprisonment  and 
punishment  without  lawfn!  trial :  '  Let  no  freeman  be  imprisoned  or  outlawed, 
or  in  any  manner  injured,  nor  proceeded  against  byiis,  otherwise  than  by  the  legal 
judgment  of  his  peers,  or  by  the  law  of  the  land.'  Vn  this  clause  are  clearly  oon- 
liuned  the  writ  of  habeas  corpus  and  the  trial  by  jury — the  most  etfectual  securities 
against  oppvcadon  which  the  wisdom  of  man  has  hitherto  been  able  to  deviael  It 
is  surely  more  praiseworthy  in  these  haughty  nobles  to  have  covered  all  freemen 
with  the  same  buckler  as  themselves  than  not  to  have  included  seifs  in  tbe  same 
protection:  'We  shall  sell,  delay,  or  deny  justice  to  none.'  No  man  can 
carry  farther  the  prindple  that  josljce  is  the  grand  debt  of  every  Government  to 
the  people,  winch  cannot  be  paid  without  rendering  law  cheap,  prompt,  and  equal. 
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Nor  ia  the  tB-pDtieth  section  unworthy  of  the  like  commendation :  '  A  freeman 
atiall  be  amerced  in  prnpoiiion  to  liis  offence,  Having  bis  contenement,  and  a 
mercliant  saving  his  merchandise.'  And  surely  the  barons  must  be  acquitted 
of  an  eiclnsive  spirit  who  subjoin  '  and  the  villain  saving  his  wagonage.'  It 
seems  to  be  apparent  from  Glanville  that  villainage  was  a  generic  term  for  ser- 
vitude in  the  reign  of  Henrj  II„  so  that  the  villain  of  the  Great  Charter  must 
have  been  at  least  a,  species  of  serf.  Th  p  n  wb  h  d  re  ts  that  the 
supreme  civil  court  ahall  be  staUonary  te  d  f  f  11  i  th  li  ng's  person, 
is  a  proof  of  that  regard  to  the  regular  y  b  1  y      d  pe  d  nee,  and  dig- 

nity of  public  justice,  of  whicli  the  gen  ralpdmai  puLly  character- 
izes that  venerable  monument  of  Engi  hlbrt  Thiibrt  f  coming  lo 
England  and  going  from  it,  secured  to  t       gn  m      h  f  ea  with  whoni 

this  liingdom  is  at  peace  (unless  thew  i>e  a  p  p    h  b  which  Lord 

Coke  interprets  to  mean  by  act  of  Parliament),  even  if  we  should  ascribe  it  to 
tlie  solicitude  of  the  barons  for  the  constant  supply  of  their  castles  with  foreign 
luxuries,  becomes  on  that  very  account  entitled  to  regard,  inasmuch  as  the  lan- 
guage njuat  be  held  to  be  deliberately  chosen  to  promote  and  insure  the  pui'pose 
of  the  law." — Uaoeintosh. 
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John,  by  the  grace  of  God,  king  of  EngtaDd,  lord  of  Ireland, 
duke  of  Normandy  and  Aquitaine,  and  count  of  Anjou;  to  lus 
arclilii shops,  bishops,  abbots,  earls,  barons,  justiciaries,  foresters, 
sheriffs,  governors,  offioera,  and  to  all  kis  bailiffs  and  liegemen, 
greeting : 

Know  ye,  that  in  presence  of  GOD,  and  for  the  health  of  our 
BOui  and  the  soul  of  our  ancestors  and  heirs,  and  to  the  honor  of 
God  and  to  the  exaltation  of  His  Holy  Church,  and  for  the  amead- 
ment  of  our  kingdom ;  by  advice  of  our  venerable  fathers,  Stephen, 
archbishop  of  Canterbury,  primate  of  all  England,  aud  cardinal 
of  the  Holy  Roman  Church ;  Henry,  archbishop  of  Dublin ;  Wil- 
liam of  London,  Peter  of  Winchester,  Joeelyn  of  Batk  and  Glaston- 
bury, Hugh  of  Lincoln,  Waiter  of  Worcester,  William  of  Coventry, 
and  Benedict  of  Rochester,  bishops;  Master  Pandulph,  our  lord 
the  Pope's  subdeacon  and  servant;  Brother  Aymeric,  master  of  tke 
Temple  in  England ;  and  the  noblemen  William  Marescall,  earl  of 
Pembroke,  William  earl  of  Salisbury,  William  earl  of  Warren, 
William  ear!  of  Arundel,  Alan  de  Galloway,  constable  of  Scot- 
land, Warin  Fitzgerald,  Peter  Fitakerbert,  Hubert  de  Kurgh, 
seneschal  of  Poictou,  Hugh  do  Neville,  Matthew  Fitzhcrbcrt, 
Thomas  Basset,  Ahin  Basset,  Philip  de  Aibiney,  Robert  de 
Boppelaye,  John  Marescall,  John  Fitahugh,  and  others  our  liege- 
men; wo  have  granted  to  GOD,  and  by  this  our  present  charter 
confirmed,  for  us  and  our  heirs  forever ; 

1.  That  the  English  church  shall  bo  free  and  enjoy  her  wlioie 
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liberties  inviolate.  And  ttat  we  will  have  tliem  so  to  be  obaen-ed, 
appears  from  this  that  of  our  mere  good  wOl  we  granted,  and  by  our 
charter  confirmed,  the  freedom  of  elections  which  was  reckoned  most 
necessary  for  the  English  church,  and  obtained  the  confirmation 
thereof  from  our  lord  the  Pope  Innocent  the  Third,  before  the 
discord  which  has  arisen  between  us  and  our  barona ;  which  charter 
we  will  ourselves  observe,  and  will  that  it  be  observed  in  good  faith 
by  our  heirs  forever.  We  have  also  for  us  and  our  heirs  forever 
granted  to  all  the  freemen  of  our  kingdom,  all  the  underwritten 
liberties  to  have  and  to  hold  to  them  and  their  heirs  from  us  and 

2.  If  any  of  our  earla  or  barons,  or  others  holding  lands  of  us 
in  captte  by  military  service  shall  die,  and  when  he  dies  his  heir 
shall  be  of  full  age  and  owe  a  relief,  the  heir  shall  have  his  inherit- 
ance by  the  ancient  relief;  the  heir  or  heirs  of  an  earl  for  a  whole 
earl's  ba  y  by  h  ndred  pounds ;  of  a  baron  for  a  whole 
barony,  by  h  d  d  pounds  (marks) ;  of  a  knight  for  a  whole 
knights  t  ly  1  d  ed  shillings  at  most;  and  he  who  owes  a 
less  relief    h  11  p  y  1         ccording  to  the  ancient  custom  of  his  fee. 

3.  But  f  th  h  !  11  be  under  age,  and  shall  be  in  ward,  when 
he  comes  of  age  he  shall  have  his  inheritance  without  relief  or  fine. 

4.  The  warden  of  the  heir  under  age  shall  take  only  reasonable 
issues,  customs,  and  services  ;  and  that  without  destruction  or  waste 

f  h    g        A   d    f  w       hall  commit  the  guardianship  of 

th       1     d    t     1      h     fi"  y     her  who  is  answerable  to  us  for 

th  d  h      h  11        L    destruction  or  waste  on  the  ward 

land    h     h  11  m  k       t  sf    t  and  the  lands  shall  be  intrusted 

ttwlfl      dd  tm        f  that  fee,  who  shall  be  answerable 

u        0  ,    f  w      h  11  g  11  the  wardship  of  lands   to   any 

one,  and  he  shall  make  destruction  or  waste,  he  shall  lose  his  ward- 
ship, and  the  lands  shall  be  intrusted  to  two  discreet  men  of  that  fee, 
who  shall  be  answerable  to  us  as  aforesaid. 

5.  The  warden,  for  as  long  as  he  shall  hold  the  land,  shal!,  from 
the  revenues  tliereof,  maintain  the  houses,  parks,  warrens,  ponds 
mills,  and  other  things  thereto  pertaining ;  and  he  shall  restore  to 
the  heir  when  he  comes  of  age  his  whole  land  stocked  with  ploughs 
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i  time  of  waioage  shall  require,  and 
e  will  reasonably  allow. 

6.  Heirs  shall  be  married  without  disparagement  of  their  rank, 
yet  in  such  wise,  that  before  the  marriage  is  contracted  the  blood 
relations  of  the  heir  shall  be  aci|uainted  with  it. 

7.  A  widow,  after  the  death  of  her  husband,  shall  forthwith  and 
without  difficulty  have  her  marriage  and  lier  inheritance ;  nor  shall 
she  give  anything  for  her  dower,  marriage,  or  faor  inheritance  which 
she  and  her  husband  may  have  held  on  the  day  of  his  decease  ;  and 
she  may  remain  in  the  house  of  her  hmband  forty  days  after  his 
death,  within  which  term  her  dower  shall  be  assigned. 

8.  No  widow  shall  be  distrained  to  marry  herself  while  she  shall 
desire  to  live  without  a  husband  ;  but  she  shall  give  security  not  to 
marry  without  the  king's  asfleiit,if  she  holds  of  him ;  or  without  the 
consent  of  the  lord  of  whom  she  holds,  if  she  holds  of  another, 

9.  Neither  we  nor  our  bailiffs  shall  seize  any  land  or  rent  for 
any  debt,  bo  long  as  the  chattels  of  the  debtor  are  sufficient  for  the 
payment  of  the  debt.  No  shall  th  s  ties  of  the  debtor  be 
distrained,  so  long  as  the  p  m  pal  d  bt  s  sufficient  for  the  pay- 
ment  of  the  debt.  And  if  th  p  j  1  d  btor  fail  ia  the  payment 
of  the  debt,  not  having  wh  w  th  1  t  d  barge  it,  then  shall  the 
sureties  be  answerable  for  tl  d  bt  A  d  if  they  will,  they  shall 
have  the  lands  and  rents  of  the  debtor  until  they  shall  be  satisfied 
for  the  debt  they  have  paid  for  him ;  unless  the  principal  debtor 
shall  show  himself  acquitted  thereof  against  the  said  sureties. 

10.  If  any  one  shall  have  borrowed  any  thing  from  the  Jews, 
more  or  less,  and  shall  die  before  that  debt  bo  paid,  the  debt  shall 
pay  no  interest  so  long  as  the  heir  shall  be  under  age,  of  whomso- 
ever he  may  hold ;  and  if  that  debt  shall  fall  into  our  hands,  we  will 
take  nothing  but  the  chattel  named  in  the  bond. 

11.  And  if  any  one  shall  die  indebted  to  the  Jews,  his  wife  shall 
have  her  dower  and  shall  pay  nothing  of  that  debt ;  and  if  children 
of  the  deceased  shall  remain,  under  age,  necessaries  shall  be  pro- 
vided for  them  according  to  the  tenement  which  belonged  to  the 
deceased ;   and  out  of  the  residue  the  debt  shall  bo  paid,  saving  the 
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rights  of  lords  {trom  whom  the  laDds  are  held).     In  like  mannet  let 
it  he  done  with  dtbts  due  to  others  than  Jews. 

12.  No  sctttage  nor  aid  fihall  be  imposed  in  our  kingdom  ex- 
cepting for  the  ranaom  of  Our  person,  to  make  our  eldest  son  a 
knight,  and  onee  to  marry  our  eldest  daughter ;  and  for  these  none 
but  a  reasonable  aid  shall  be  demanded.  So,  likewise,  let  it  be  con- 
ceming  the  aid  of  the  city  of  London. 

13.  And  the  city  of  London  shall  have  all  its  ancient  liberties 
and  free  customs,  as  well  by  land  as  by  water.  Furthermore,  we 
will  and  grant  that  all  other  cities,  burghs,  towns,  and  ports,  have 
all  tteir  liberties  and  free  customs. 

14.  And  for  the  holding  of  the  common  council  of  the  km^  1  Dm 
to  assess  aids  other  than  in  the  three  aforesaid  cases  and  for  the 
assessing  of  seutages  we  will  cause  the  archbishops  bishop  s  abbots, 
earls,  and  greater  barons  to  te  summoned  individuilly  hj  our 
letters ;  moreover  we  will  cause  all  others  in  gentral  who  hold  of 
us  in  captte  to  bo  summoned  by  our  sherifE*  and  bailiffs  on  a  ceitain 
daj  to  wt  f  rty  days  at  leaat  (before  the  meeting)  and  to  i 
Certan  place  and  in  all  letters  of  summons  we  will  d  tlart,  thi, 
cau  e  of  the  summons  And  the  bumtuDus  being  thus  madi,,  the 
bus  ne  a  shall  proceed  on  the  diy  app  luted,  according  to  the 
ad  ce  of  those  who  shall  be  presunt,  although  all  that  "shall  be 
sum      ned  m  y  uit  come 

15.  ^  I,  will  not  f)r  thi  future,  give  leavi,  to  any  one  to  take 
an  aid  from  bis  own  free  tenants,  uuleia  to  rcdtem  his  own  bodj, 
to  make  his  eldest  son  a  knigLt,  and  unce  to  marry  his  eldest 
daughter  ;  and  for  these  none  but  a  reasonable  aid  shall  be  paid. 

16.  No  man  shall  he  distrained  to  do  more  service  for  a  knight's 
fee  or  other  free  tentinent   than  what  is  ju'tly  duL  therefnim. 

17.  Common  pleas  shall  not  folkw  our  court,  but  shall  be 
holden  in  some  certain  plice 

18.  Trials  upon  the  writs  of  novd  disseism,  moit  d'aneestre,  and 
darrein  presentmmit,  shall  be  taken  Dnly  m  their  proper  counties, 
and  after  this  manntr  "We  or  if  we  ihall  be  out  of  the  realm, 
our  chief  juitiei  i>    will  --erU  through  eveiy  county,  four  times  in 
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tlie  year,  two  justiciaries,  who,  witli  four  i 
elected  bj  tlie  couQty,  shall  hold  the  aforesaid  a 
oa  the  couuty  day,  acd  at  the  county  place. 

19.  And  if  the  aforesaid  assizes  cannot  be  held  on  the  county 
day,  let  as  many  of  the  knighta  and  freeholders,  who  have  heen 
present  at  the  county  court,  remain  behind,  as  shall  be  sufficient  to 
conduct  the  trials,  according  as  the  business  shall  be,  more  or 

20.  A  freeman  shall  not  he  amerced  for  a  slight  offence,  but  in 
proportion  to  the  degree  of  the  offence;  and  for  a  great  offence  he 
shall  be  amerced  according  to  its  magnitude,  saving  to  him  his 
contenement ;  likewise,  a  merchant  shall  be  amerced,  saving  to  him 
his  merehandiso ;  and  a  villain  in  the  same  way,  saving  his  wainage 
if  he  falls  under  our  mercy;  and  none  of  the  aforesaid  amercia- 
ments shall  be  assessed,  but  by  the  oath  of  honest  men  of  the 
neighborhood. 

21.  Earls  and  barons  shall  not  be  amerced  but  by  their  peers 
and  according  to  the  degree  of  their  offence. 

22.  No  clerk  shall  be  amerced  for  his  lay  tenement  but  in  the 
manner  of  the  others  aforesaid,  and  not  according  to  the  i^uantity  of 
his  ecclesiastical  benefice. 

23.  Neither  town  nor  man  shall  he  distrained  to  build  bridges 
over  rivers,  save  those  who  anciently  and  rightfully  are  bound  to 
do  it. 

24.  No  sheriff,  constable,  coroners,  or  other  our  bailiffe  shall 
hold  pleas  of  our  crown. 

25.  All  counties,  hundreds,  trethings,  and  wapentakes  shall  stand 
at  their  old  rents  without  increase,  except  in  our  denicnse  manors, 

26.  If  any  n  h  U  g  f  u  al  f  d  a  d  th  h  ff 
our  bailiff  shall  h  w  It  p  t  nt  f  umra  n  a 
debt  due  to  us  f  m  tl  d  d  t  h  11  b  lawf  If  th  h  ff 
or  our  bailiff  t  tta  h  d  t  th  h  tt  I  f  th  d  1 
found  upon  bis  1  y  f  th  m  u  t  f  th  t  d  bt  by  th  w  f 
lawful  men,  sohtnh  I  m  d  tl  whldbtb 
paid :  and  the       f    hall  1     j     d  t    tl       s      t       t     t  ifil  th  11 
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of  the  deceased ;  and  if  there  he  nothing  due  from  the  deceased  to 
us,  the  chattels  ehall  remain  to  the  deceased,  saving  to  his  wife  and 
children  their  reaaonahle  shares. 

27.  If  a  freeman  shall  die  intestate,  his  chattels  shall  be  dis- 
tributed by  the  hands  of  his  nearest  relationa  and  friends,  by 
view  of  the  church,  saving  to  every  one  the  debts  wliich  the  de- 
ceased owed. 

28.  No  constable  or  other  our  bailiff  shall  take  the  com  or 
other  goods  of  any  man  unless  he  instantly  pay  money  for  it,  or 
obtain  a  respite  of  payment  by  the  free  will  of  the  seller. 

29.  No  constable  (of  a  castle)  shall  distrain  any  knight  to  give 
money  for  castle  guard,  if  he  be  willing  to  do  guard  in  his  own 
person,  or  by  another  able  man,  if  he  himself,  for  reasonablo  cause, 
cannot  perform  it.  And  if  we  shall  have  led  or  sent  him  to  the 
army,  he  shall  be  escused  from  castle  guard  according  to  the  time 
he  shall  be  in  the  army  by  our  order. 

30.  No  sheriff  nor  bailiff  of  ours,  nor.  any  other  person,  shall 
take  the  horses  or  carta  of  any  freeman,  for  carriage,  without  the 
free  consent  of  the  said  freeman. 

31.  Neither  we  nor  our  bailiffs,  will  take  another  man's  timber 
for  onr  castles  or  other  uses,  unless  by  the  consent  of  the  owner  of 
the  timber. 

32.  We  will  not  retain  the  lands  of  those  who  have  been  con- 
victed of  felony,  but  for  one  year  and  a  day,  and  then  they  shall  be 
delivered  to  the  lord  of  the  fee. 

33.  All  wears  shall,  for  the  future,  be  wholly  removed  from  the 
Thames  and  Medway,  and  throughout  all  Knglaud  except  on  the 
seacoast. 

34.  The  writ  which  is  eallei  prmctpe  shall  not  for  the  future  be 
granted  to  any  one  of  any  tenement  whereby  a  freeman  may  lose 
his  court. 

35.  Throughout  our  whole  kingdom  there  shall  be  o 
of  wine ;  and  one  measure  of  ale ;  and  one  measure  of  cor 
the  quarter  of  London  ;  and  one  width  of  dyed  cloths,  ; 
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and  halLorjects,  namely,  two  ells  within  the  lists.  And  it  shall  be 
with  weights  as  with  measures. 

36.  From  lieneeforth  nothing  shall  be  given  or  taken  for  tlm 
writ  of  inqusst  of  life  or  limb ;  but  it  shall  be  given  without  charge 
and  not  denied. 

3  It  any  man  h  Id  f  u  1  fee-farm,  socage,  or  burgage,  and 
IHldf  t!  hmlty  service,  me  shall  not  have  the 
wdlpfthh  ftlld  which  belongs  to  another  man's 

f  n  a  unt  f  th  af  ad  fee-farm,  socage,  or  burgage ;  nor 
I  all  w  h  th  wa  d  1  p  f  th  free-farm,  socage,  or  burgage,  un- 
1  thffmwnltay  vice.  We  shall  not  have  the  ward- 
ship of  any  man's  heir,  or  of  the  land  ho  holds  of  another  on  ac- 
count of  any  petty  serjeantry  he  holds  of  us  by  the  service  of 
giving  ns  daggers,  arrows,  or  the  like. 

38.  No  bailiff  shall  henceforth  put  any  man  to  his  law  npon  hia 
own  single  accusation  without  credible  witnesses  produced  for  that 
purpose, 

3S).  No  freeman  shall  be  taken,  or  imprisoned,  or  dispossessed, 
or  outlawed,  or  banished,  or  in  any  way  destroyed ;  nor  will  we 
pass  upon  him,  nor  commit  him,  but  by  the  lawful  judgment  of  liis 
peers,  or  by  the  law  of  the  land. 

40.  To  no  man  will  we  sell,  to  none  will  wo  delay,  to  none  will 
we  deny  right  or  justice. 

41.  All  merchants  shall  have  safety  and  security  in  coming  into 
England  and  departing  out  of  England,  and  in  tarrying  and  travel- 
ling through  England,  as  well  by  land  as  by  water,  to  buy  and  sell 
without  any  evil  tolls,  aeeording  to  the  ancient  and  just  customs; 
except  in  time  of  war,  when  they  sliall  be  of  any  nation  at  war 
with  ua.  And  Lf  any  such  bo  found  in  our  land  at  the  beginning 
of  a  war,  they  shall  be  apprehended  without  injury  of  their  bodies 
or  their  goods,  until  it  shall  be  known  to  us  or  our  chief  justiciary 
how  the  merchants  of  our  country  are  treated  who  are  found  in  the 
country  at  war  with  us.  And  if  ours  bo  safe  there,  the  others  shall 
he  safe  in  our  land. 

42.  HenccfortK  it  shall  he  lawful  to  any  person  to  go  out  of  our 
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iingdom  and  to  return  safely  and  securely,  by  land  or  by  water, 
saving  bia  allegiance  to  U8,  unless  for  some  short  space  in  time  of 
war,  for  tlie  common  good  of  the  kingdom ;  except  prisoners  and 
outlaws  by  the  law  of  the  land,  people  of  a  country  at  war  witfa, 
us,  and  merchants  who  shall  be  treated  as  aforesaid. 

43.  If  any  man  hold  of  any  escheat,  as  of  the  honor  of  Wal- 
lingford,  Nottingham,  Boulogne,  Lancaster,  or  any  other  escheats 
which  are  in  our  hand  and  arc  baronies,  and  shall  die,  bis  heir 
shall  not  give  any  other  relief,  nor  do  any  other  service  to  us,  than 
he  would  to  the  baron  if  the  barony  were  in  a  baron's  hand ;  and 
we  will  bold  it  in  the  same  way  in  which  the  baron  held  it. 

44.  Men  who  dwell  without  the  forest  shall  not  hereafter  come 
before  our  justiciaries  of  the  forest  on  a  common  summons,  unless 
they  are  parties  to  a  pica  or  sureties  for  any  who  bare  been  appre- 
hended for  something  concerning  the  forest. 

45.  We  will  not  make  justiciaries,  sheriffs,  or  bailiSs  except  of 
such  as  know  the  law  of  the  land,  and  are  disposed  duly  to  ob- 
Berve  it. 

46.  All  barons  who  have  founded  abbeys  which  they  hold  by 
charter  of  the  kings  of  England,  or  by  ancient  tenure,  shall  have 
the  custody  thereof  when  they  fall  vacant,  as  they  ought  to  have. 

47.  All  forests  which  have  been  made  in  our  time  shall  he  im- 
mediately disforested  ;  and  it  shall  be  so  done  with  the  embank- 
ments which  have  been  erected  as  obstructions  to  the  rivers  in  our 

48.  All  evil  customs  of  forests  and  warrens,  foresters  and  war- 
reners,  sheriffs  and  their  officers,  embankments  and  their  keepers, 
shall  forthwith  be  inqiiired  into  in  every  county  by  twelve  sworn 
knights  of  the  same  county,  who  must  be  elected  by  the  good  men 
of  the  county ;  and  within  forty  dajs  after  tie  holding  of  the  in- 
quisition they  shall,  by  the  said  knights,  be  utterly  abolished  so  as 
never  to  be  restored  ;  provided  that  we  be  first  notified  thereof,  or 
if  we  be  not  in  England,  our  chief  justiciary, 

49.  Wc  will  forthwith  restore   all  hostages  and  charters  which 
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have  beea  delivered  to  us  by  tlie  English  in  security  of  peace  end 
faithful  service. 

50.  We  will  remove  from  their  bailiwicks  the  kinsmen  of  Gerard 
de  Athyes,  so  that  henceforth  they  shall  have  no  bailiwick  in  Eng- 
land ;  i'ingelard  of  Cygony  ;  Andrew,  Peter,  and  Gyone  de  Chan- 
cell  ;  Gyone  de  Cygony  ;  Geoffrey  de  Martin  and  bis  brothers ; 
Philip  Mart  and  his  brothers,  and  Geoffrey  his  brother,  and  all 
their  retinue. 

51.  And  immediately  after  the  conclusion  of  peace  we  will 
remove  from  the  kingdom  all  foreign  knights,  croashowmen,  and 
mercenary  soldiers  who  have  come  with  horses  and  arms  to  the 
injury  of  the  kingdom. 

62.  If  any  man  hath  been  by  as  deprived  or  dispossessed,  with- 
otrt  the  lawful  judgment  of  his  peers,  of  lands,  castles,  liberties,  or 
jjht     w  w  11  f    tl  w  tb       k         t  f  t         and  if  any  dispute  arise 
n  this  h     1  tl       tb         tt       1    11  b        ttled  by  the  judgment  of 
fi  d  tw  nty  b  b  ft       m     t    ned  for  the  preservation 

f  th    p  C  g    II  th       th    g   of  which  any  man  hath 

b  dp  d  dpss  dwtbtth  legal  judgment  of  hia 
p  byKgHyuftl  Kg  Richard  our   brother, 

which  we  hold  in  our  own  hand  or  others  hold  under  our  warrant,  we 
shall  have  respite  until  the  common  term  of  the  Crwsaders  ;  except 
those  concerning  which  a  plea  has  been  moved,  or  an  inquisition 
mode  by  oar  direction,  before  our  taking  the  cross ;  but  so  soon  as 
we  shall  return  from  our  expedition,  or  if  by  chance  we  should  not 
go  upon  our  expedition,  we  will  forthwith  do  therein  full  justice. 

53.  We  shall  have  tike  respite,  and  upon  the  like  conditiuna,  in 
doing  justice  by  dbforesting  the  forests  which  Henry  our  father  or 
Bicbard  our  brother  afforested  ,  and  the  same  concerning  the  ward- 
ship of  lands  belonging  to  another  man's  fee,  of  which  we  have 
hitherto  had  wardship  on  account  of  some  fee  held  by  the  tenant  from 
us  by  military  service ;  and  concerning  abbeys  founded  in  a  fee 
which  is  not  ours,  and  in  which  the  lord  hath  claimed  a  right ;  and 
when  we  shall  have  returned,  or  if  we  should  not  go  upon  our  ex- 
pedition, we  shall  forthwith  do  full  justice  to  complainants  in  tbeso 
matters. 
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54    N     m        h  U  b    t  k  mp  d         th      jp    1  of  a 

w  m      f     th    d    th    f      J    th     than  h     h    h     d 

5'i    All  fi       tl    t  li        b  d       J    tly      d        t      y  to  tie 

1  w    f  tl     1     1       ]    U  mp      d       1    t  y         trary 

t    tl     !  w    f  th     1     d     1   11  1        h  II3  t    d  d      aball 

th  b    t  k      by  th    fi  d  tw    ty  b  h  fto    men- 

t       d  f     tl  tj    f  th    p  by  th         d    t    f  th    g  eater 

ptftlmtgth      whh      t      sadStph  Ibhpof 

Ctbyfli  >P         t       d        hthrsashmy  think 

fit  t     b         w  th  1  b  t    f  h  t  b    p         t  th     b  siness 

1    11  th  1       p  d  w  tl      t  h  m     3   t         th  t   f       J     ne  or 

more  of  the  aforesaid  five  and  twenty  barons  have  a  like  plea,  they 
shall  be  removed  from  that  particular  trial,  and  others  elected  and 
sworn  for  that  trial  only  by  the  residue  of  the  five  and  twenty  shall 
be  substituted  in  their  room. 

56.  If  wo  have  deprived  or  dispusaessed  any  Welshmen  of  their 
lands,  or  liberties,  or  other  thmgs,  without  a  legal  verdict  of  their 
peers,  restitution  shall  forthwith  be  made  ;  and  if  any  dispute  shall 
arise  upon  this  bead,  then  let  it  be  determined  in  the  Marches  by 
the  judgment  of  their  peers  ;  for  tenements  of  England,  according 
to  the  law  of  England ;  for  tenements  of  IVales,  according  to  the 
law  of  Wales;  and  for  t«nemeats  of  the  Marches,  according  to  the 
law  of  the  Marches.  The  Welsh  shall  do  the  same  to  us  and  to 
our  eubjeets. 

57.  Also,  concerning  those  things  of  which  any  Welshman  hath 
been  deprived  or  dispossessed  without  the  lawful  judgment  of  his 
peers,  by  King  Henry  our  father,  or  King  Uichard  our  brother,  and 
which  we  hold  in  our  hand  or  others  hold  under  our  warrant,  we 
shall  have  respite  until  the  common  term  of  the  Crusaders,  except 
for  those  concerning  which  a  plea  hath  been  moved,  or  an  incjuisi- 
tion  made  by  our  command  before  taking  the  cross.  Bat  as  soon 
as  we  return  upon  our  espedition,  or  if  by  chance  we  should  not 
go  upon  our  espedition,  we  shall  immediately  do  full  justice  therein, 
according  to  the  laws  of  Wales  and  of  the  parts  aforesaid. 

58.  We  will  forthwith  release  the  son  of  Llewellyu,  and  all  the 
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of  Wales  which  were  delivered  to  us  for  se- 
curity of  the  peaee. 

59.  We  will  do  to  Alexander,  King  of  Scotland,  concerning 
the  restoration  of  hia  sisters  and  hostages,  and  concerning  his  liber- 
ties, and  concerning  his  right?,  according  to  the  form  in  which  we 
do  to  our  other  harons  of  England,  unless  it  ought  otherwise  to  he 
according  to  the  charters  which  we  have  from  William,  his  father, 
the  late  King  of  Scots;  and  this  shall  be  by  the  judgment  of  his 
peers  in  our  court. 

60.  All  the  aforesaid  customs  and  liberties  which  we,  for  our 
part,  have  granted  to  be  holden  in  our  kingdom  hy  our  people,  let 
all  within  the  kingdom,  as  well  clergy  as  laity,  observe  toward 
their  vassals. 

61.  But  forasmuch  as  wc  have  granted  all  these  things  afore- 
said to  GOD,  both  for  the  amendment  of  our  kingdom  and  for 
the  better  settling  of  the  discord  which  has  sprung  up  between  ns 
and  our  barons ;  and  forasmuch  as  we  desire  that  these  things 
should  remaiu  in  perfect  and  complete  stability  forever ;  therefore 
we  do  make  and  grant  them  the  security  underwritten,  to  wit : 
that  the  barons  may  elect  twenty-five  barons  of  the  kingdom, 
whom  they  please,  who  shall,  with  their  whole  power,  observe, 
keep,  and  cause  to  be  observed,  the  liberties  which  we  have  granted 
and  confirmed  to  them  by  this  our  charter  :  that  is  to  say,  if  we  or  our 
justiciary,  or  our  bailiffs,  or  any  of  our  officers,  shall  have  injured 
any  one  in  anything,  or  shall  have  transgressed  any  article  of  peace 
or  security,  and  the  injury  shall  be  shown  to  four  of  the  aforesaid 
five  and  twenty  barons,  the  four  barons  shal!  come  to  us,  or  to  our 
justiciary  if  we  shall  beout  of  the  kingdom,  and  making  known  to  us 
the  wrong  committed,  shall  petition  us  to  cause  it  to  be  redressed 
without  delay.  And  if  we,  or  our  justiciary  if  we  be  not  in  the 
kingdom,  do  not  redress  the  wrong  within  the  term  of  forty  days, 
to  be  reckoned  from  the  time  when  we  were  notified  thereof,  or 
when  our  justiciary  was  notified,  if  wo  were  not  within  the  king- 
dom, the  aforesaid  four  barons  shall  lay  the  cause  before  the 
residue  of  the  five  and  twenty  barons ;  and  they,  the  five  and 
twenty  barons,  with  the  community  of  the  whole  land,  shall  harass 
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n  ivhaterer  wajs  they  shall  be  able,  by  the  capture 
of  our  castles,  laD^s,  and  poseessions,  and  bj  any  other  means 
they  can,  until  the  injury  have  been  redressed  according  to  their 
Judgment  :  saving  harmless  our  own  person  and  the  persons  of 
our  queen  and  children :  and  when  the  wrong  hath  been  redresscci, 
they  shall  behave  to  ua  as  they  have  done  before.  And  whoever 
of  our  land  shall  please,  may  swear  that  he  will  obey  the  com- 
mands of  the  aforesaid  five  and  twenty  barons  in  accomplishing  all 
these  aforesaid  things,  and  that,  together  with  them,  he  will  harMS 
lis  according  to  his  power.  And  we  do  publicly  and  freely  grant, 
to  every  man  who  chooses,  leave  to  take  this  oath,  nor  will  we  ever 
forbid  any  man  to  take  it.  But  all  men  of  our  land,  who,  of  them- 
selves and  of  their  own  choice,  shall  be  unwilling  to  swear  to  the 
five  and  twenty  barona  to  distress  and  harass  us,  together  with 
tiem,  we  will  compel  by  our  command  to  swear  as  is  aforesaid.  . 
And  if  any  of  the  five  and  twenty  barons  sliall  die,  or  leave  the 
country,  or  in  any  other  way  be  hindered  from  the  execution  of  the 
things  aforesaid,  then  the  rest  of  the  aforesaid  five  and  twenty 
barona  stall,  at  their  pleasure,  choose  another  in  his  stead,  who 
shall  be  sworn  in  the  same  manner  as  the  rest.  Now,  in  al!  the 
things  which  are  intrusted  to  be  executed  by  these  five  and  twenty 
barons,  if  it  happen  that  the  five  and  twenty  shall  be  present,  and 
shall  disagree  concerning  any  matter;  or  if  some  of  them,  having 
been  summoned,  be  unwilling  or  unable  to  attend,  that  which  the 
greater  part  of  those  who  may  be  present  shall  determine  or  decree, 
shall  be  held  as  firm  and  valid  as  if  all  the  twenty-five  had  been 
agreed  therein ;  and  the  aforesaid  five  and  twenty  men  shall  swear 
that  they  will  faithfully  observe  all  the  aforesaid  things,  and  to  the 
utmost  of  their  power  cause  them  to  be  observed.  And  neither  by 
ourself  nor  through  another  will  we  obtain  anything  from  any  man, 
through  which  any  of  these  grants  and  liberties  may  be  revoked  or 
lessened.  And  if  any  such  thing  shall  have  been  obtained,  it  shall 
be  null  and  void ;  and  we  will  never  use  it,  through  ourself  or 
through  another. 

62.  And  to  all  men  we  have  fully  remitted  and  pardoned  all 
the  ill  wills,  resentments,  and  rancors,  which  have  arisen  between 
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us  and  our  subjects,  lay  and  clerical,  from  tlie  commeneentent  of 
onr  disagreement.  Moreover,  we  have  fjjlly  remitted,  and  so  far 
as  in  US  lies.  Lave  fully  pardoned  to  all  the  clergy  and  laity,  all 
transgressions,  committed  by  occasion  of  the  same  disagreement, 
from  the  Easter  of  the  sisteentb  year  of  our  reign  to  the  conclusion 
of  the  peace.  And  further,  we  have  caused  testimonial  letters 
patent  to  be  made  for  them  concerning  this  security  and  the  afore- 
said grants  from  the  lord  Stephen,  archbishop  of  Canterbury,  the 
lord  Henry,  archbishop  of  Dublin,  and  from  Master  Pandulph, 

63.  Wherefore  we  do  will  and  firmly  do  command  that  the 
Church  of  England  be  free  ;  and  that  all  men  in  our  kingdom  have 
and  hold  all  the  aforesaid  liberties,  and  rights,  and  grants,  well  and 
in  peace,  freely  and  quietly,  fully  and  wholly,  as  aforesaid,  to  them 
and  their  heirs,  from 
us  and  our  heirs  for- 
ever. It  is  also 
sworn,  as  well  on 
our  part  as  on  that 
of  the  barons,  that 
all  the  things  afore- 
said shall  be  observ- 
ed in  good  faith  and 
without  evil  inten- 
tion. Witnessed  by 
the  above  and  many 
others.      Given  by 

the  mead  called 
Runnymede,  b  e  ■ 
tween  Windsor  and 
Staines,  this  fif- 
teenth day  of  Juae, 
in  the  seventeenth 
year  of  our  reign. 
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Tais  is  the  covenant  made  between  o  1  d  John  king  of  Eng- 
land, on  the  one  part,  and  Robert  F  tzwalt  el  ted  marshal  of 
GOD  and  of  the  Holy  Chureh  in  England  and  R  chard  earl  of 
Clare,  Geoffrey  earl  of  Essex  and  Gl  u  e  t  Rog  Digod  earl  of 
Norfolk  and  Suffolk,  Saher  earl  of  Winoliestiir,  Robert  earl  of 
Oxford,  Henry  earl  of  Hereford,  and  the  barons  underwritten  : 
that  ia  to  say,  William  Marshall  the  younger,  Eustace  de  Vescy, 
William  de  Mowbray,  John  Fitz  Robert,  Robert  de  Mont-Begon, 
William  de  Lanvalay,  and  other  earls  and  barons  and  freemen  of 
the  whole  kingdom,  on  the  other  part :  namely,  That  they,  the 
earls  and  barons,  and  others  before  written,  shall  hold  the  custody 
of  the  city  of  London  in  bail  from  our  lord  the  king ;  saving  that 
they  shall  clearly  render  all  the  debts  and  revenues  within  the 
same  to  our  lord  the  king,  until  the  term  of  the  Assumption  of  the 
Blessed  Virgin  Mary,  in  the  seventeenth  year  of  his  reign. 

And  the  lord  of  Canterbury  shall  hold,  in  like  manner  of  bail, 
from  our  lord  the  king,  the  custody  of  the  tower  of  London,  to  the 
aforesaid  term :  saving  to  the  city  of  London  its  liberties  and  free 
customs,  and  taking  hia  oath,  in  the  keeping  of  the  said  tower,  that 
our  lord  the  king  shall,  in  the  meanwhile,  not  place  a  guard,  or 
Other  forces,  in  the  aforesaid  city,  nor  in  the  tower  of  London. 

And  that,  also,  within  the  aforesaid  term,  the  oaths  to  the 
twenty-five  barons  be  tendered  throughout  all  England,  as  it  ia 
tendered  in  the  charter  granted  concerning  the  liberties  and  secu- 
rity of  the  kingdom,  or  to  the  attorneys  of  the  twenty-five  barons, 
as  it  is  contained  in  the  letters  granted  concerning  the  election  of 
twelve   knights  for   abo!i'>hing    evil    customs   of  the  forests,  and 
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t  A       m  w  h  d  term,   all    the    other 

d         d  d  r  freemen  do  ask  of  our 

d  it  h  d    lared  to  be  granted  to 

m        w     h  fib  or  by  tbe  greater  part 

b        d    d  b       raoted,  are  to  be  given 

g  to  dr.     And  if  theae  things 

h  d         k  h  g  part,  shall  agree  to  do 

m  ram  j  and  tower  of  London 

^  hm  bd  dp  to  our  lord  the  king; 

sa      g     w  d  b    ties  and  free  customs,  as 

Ad       h        h    g     hall  not  be  done,  and  if 
d  Q  g       to  d       em  within  the  period  afore- 

said, the  barons  shall  hold  the  aforesaid  city,  and  the  lord  arch- 
bishop the  tower  of  London,  until  the  aforesaid  deed  shall  be 
completed.  And  in  the  meanwhile,  all  of  both  parts  shall  recover 
the  castles,  lands,  and  towns  which  have  been  taken  in  the  begin- 
ning of  the  war  that  has  arisen  between  our  lord  the  king  and  the 
borons. 
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Ititrodai^n. — The  four  causes  for  granting  Magna  Charta  ar«  the  prominent 
parts  of  tha  opening :  the  honor  of  God,  the  benefit  of  the  king's  aoul — as  a 
pious  aetion — the  exultation  of  the  church,  and  the  amendment  of  the  kingdom. 
The  last  eipression  to  be  observed  is,  that  tl:e  worda  apoiUoTieousl^  and  of  our 
<HB«  free  mil,  were  added  in  the  subsequent  charter  of  Henry  III.  because  King 
John  endesTOred  to  avoid  the  eieoution  of  his  grant,  asserting  that  it  had  been 
eitorted  from  him  bj  force, 

Ca  I. — The  eipresaoD  to  graiU  ■ujiio  God,  with  which  this  section  commen- 
ces, was  an  ancient  legal  phrase,  employed  when  anything  waa  bestowed  for  the 
use  and  m^ntainance  of  Che  church ;  since  the  thing  so  given  was  supposed  to 
be  granted  to  God,  as  it  was  for  his  service.  King  John  was  the  fii-st  sovereign 
who  used  the  plural  pranoun  We  in  his  grants,  as  ail  the  preceding  monareha 
wrote  in  the  first  person  singular. 

Ch.  IL — This  section  of  the  Great  Charter  refers  to  an  ancient  law  connected 
with  feudal  tenures,  hj  which  it  was  supposed  that  the  lord  of  the  estate  was  the 
real  proprietor  of  all ;  though  the  tenant,  while  he  was  able  to  do  service  for 
the  land,  held  it  in  possession  and  enjoyed  its  products.  The  grants  issued  by 
tiie  superior  lord  lasted  for  life  only ;  and,  upon  the  decease  of  a  tenant,  if  his 
heir  were  not  of  an  age  sufficient  to  discharge  all  the  services  belonging  to  that 
fee,  or  estate,  it  still  remained  in  the  possession  of  the  chief  lord  until  he  shonld 
b«  able  to  do  so ;  for,  it  must  be  observed,  that  these  services  were,  for  the  most 
part,  doing  duty  in  the  field. 

The  most  ancient  relief  is  colled  a  heriot,  from  the  Sason  Iteregeal,  which 
literally  signifies  armor  and  weapons.  "  A  tribute,"  says  Somner,  in  his  '  Die- 
tionarium  Saionieo-Ladno-Anglicimi,'  "  of  old  given  to  the  Lord  of  a  manor,  for 
bis  better  preparation  towards  warre.  We  now  call  it  a  Heriot,  and  understand 
by  it,  the  best  horse,  on,  cow,  or  such  like  chattcll,  which  the  Tenant  hath  at  the 
houre  of  his  death,  due  to  the  Lord  by  custome."  It  was  probably  from  this  cir- 
cumstance, then,  that  the  original  reliefs  were  ordained  to  be  paid  in  armor : 
and  bjtlielawsof  King  William  the  First,  the  relief  of  an  Earl  was  eight  horses 
saddled  and  bridled,  four  helmets,  four  coats  of  mail,  four  shields,  four  speara. 
four  Bwordfl,  four  chasers,  or  hunting  horses,  and  one  palfrey  bridled  and  saddled. 
A  baron  was  to  give  half  aa  much  with  the  palfrey.  A  vavasor,  the  nest  degree 
to  a  peer,  was  to  present  his  lord  with  his  best  horse,  his  helmet,  coat  of  mail, 
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sbietd,  spear,  and  sword,  or  instead  of  these  one  hundred  shillinga.  A  country- 
man's relief  waa  his  beat  beast,  and  he  wlio  farmed  his  lands  gave  a  year's  rent. 
Thus  Ihere  was  originally  a  scale  of  settled  sums  for  the  landa  of  the  different 
degree!,  from  the  highest  downward  ;  but  previous  Co  John's  reign,  especially 
in  those  of  King  William  Hufua  and  Henry  II.  reliefs  became  arbitrary,  and 
often,  under  the  title  of  a  reasonable  rchef,  considerable  oppreasions  were  im- 
posed. The  sums  mentioned  in  the  teit  would  be  about  twenty  timea-  their 
value  in  modem  currency ;  tea  times  in  allowing  for  the  dilfbrence  of  coin,  and 
ten  more  in  the  quantity  and  worth  of  the  article  Co  be  pracured.  The  ancient 
relief,  however,  Co  which  tbe  present  chapter  of  Magna  Chnrta  alludes,  was  the 
giving  up  the  fourth  part  of  the  value  of  an  earldom,  a  barony,  or  a  knight's 
fee  for  one  year, 

Ch.  III. — The  intent  of  this  chapter  is  to  preserve  the  old  statute  of  the 
common  law  regarding  military  service,  by  which  it  is  provided  that  the  lord  of 
BQ  estate  cannot  both  iiave  guardianship  of  the  heir  and  liis  land,  and  also  a  re- 
lief when  he  shall  corue  of  age  to  do  knight's  or  warlilte  service  for  it.  Foe  this 
cause,  then,  if  a  person  held  lands  of  the  king  in  chief,  and  different  lands  under 
some  other  lord,  both  by  military  duty ;  the  king  by  his  prerogative  had  the 
wardj^liip  of  all,  and,  upon  the  heir'a  coming  of  age,  a  relief  was  paid  to  tbe 
other  by  way  of  recompeose. 

Ch.  iV.— The  mtent  of  this  and  the  following  chapter  of  the  great  charter, 
was  to  prevent  tbe  sovereign  from  placing  rich  estates  of  heira  under  age  in  the 
cuatody  of  mercenary  men,  who  might  eiact  heavier  rents  and  services  Chan  the 
land  had  ever  before  been  rated  at ;  or  who  could  destroy  or  neglect  any  of  the 
property  so  committed  to  them. 

Guardians  of  estates  held  by  military  gerviee  were,  as  Lyttleton  observes,  of 
two  kinds :  a  guardian  in  riffht,  which  was  when  tbe  superior  lord  upon  the  de- 
cease of  hia  tenant  became,  in  virtue  of  his  tide,  the  possessor  of  the  heir  and 
his  lands  ;  and  a  guardian  in /act,  which  is  where  the  superior  lord,  after  having 
made  his  claim,  grants  the  wardship  to  another,  who  eomea  into  possession  by  the 
force  of  tliat  grant.     This  latter  spedes  of  guardian  is  tiiat  mentioned  in  the 

luuei,  or  as  the  original  word  may  be  better  translated,  outgoings,  ^gnify  the 
rents  and  profits  issuing  from  the  lands  or  tenements  of  the  ward,  which  are  to 
be  taken  by  the  guardian  in  a  reasonable  manner,  according  Co  what  is  aUowed 
by  law.  Cvslam»  are  privileges  due  or  appendant  to  the  lands  of  the  ward,  such 
as  advowsons  or  preaentations  lo  ecclesIaaticBl  livings,  commons,  waifs  and 
strays,  tenant  fines,  Jjc  ServUei  were  those  duties  accruing  to  the  lord  from  his 
copyhold  tenants,  which  were  of  the  nature  of  feudal  services,  being  annual  and 
accidental,  as  well  as  comprising  homage  and  fealty.  The  reasonableness  of  these 
various  provisions  was  to  be  decided  by  the  king's  justices. 

With  regard  to  the  saving  clause  in  this  chapter,  concerning  the  destruction 
and  waste  of  the  men  or  goods,  it  will  be  proper  to  explain  iC,  oa  iC  concerns  the 
legal  signification  of  those  terms.      Wiisfe  is  committed  in  neglecting  to  repair 
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boiiBes,  in  damage  done  to  gardens,  and  in  tlie  cutting  down  of  timber  trees. 
DetlntcRim  of  goods  ia  cutting  down  of  joung  timber  plants,  and  any  other 
kind  of  trees  set  for  the  defence  of  the  house.  Ejile,  or  deEtruction  of  men,  is 
when  by  anj  oppression  they  are  reduced  to  poverty,  and  forced  to  quit  thcic 
dwellings  upon  the  estate.  )t  should  be  observed  that  the  fair  profitB  of  the 
laud  were  clajmed  by  the  lord  of  an  heir  under  age,  that  out  of  tbem  be  might 
provide  some  person  to  supply  his  defect  of  service  until  he  ^ould  be  able  to 
act  for  himstlf.     ( Wright^j 

Cu.  v.— The  lawa  enforeed  by  this  chapter  of  Magna  Charta  are  similar  to 
the  agreement  of  repair  which  eiists  between  a  landlord  and  tenant  for  years, 
as  may  be  seen  by  a  reference  to  Sir  Edward  Coke's  Gommeatary  upon  IMleton, 
Book  I.,  chap,  vii.,  see.  67. 

Ch.  VI.— The  tenure  of  military  service  wfis  connected  with  the  right  of  a 
superior  lord  to  bestow  his  tenants  in  marriage  ;  or  at  least  his  consent  was  re- 
quired before  any  union  could  take  place  with  one  of  bis  followers,  and  the  rea- 
son for  this  was  certainly  a  fair  one ;  because,  according  to  the  principles  of  feu- 
dal tenures,  it  was  proper  lo  prevent  any  person  who  enjoyed  a  part  of  the  land 
from  brining  intotho joint  possession  of  it  either  an  enemy  of  the  superior 
lord,  or  one  of  a  family  at  enmity  vith  him.  If  therefore  a  military  tenant 
married  without  his  lord's  consent,  his  fee  was  forfeited. 

A  female  heir  might  be  given  in  marriage  hy  her  father  at  the  age  of  twelve, 
but  fourteen  was  called  her  age  of  disoretion,  or  time  when  she  might  consent  or 
disagree  to  marriage  under  a  feudal  lord  ;  but  if  her  ancestor  died  before  she 
had  reached  the  age  of  fourteen  or  was  married,  then  she  was  to  remMn  in  ward 
until  the  age  of  sixteen,  in  which  two  years  it  was  supposed  that  her  lord  might 
lendei  co  her  a  suitable  mariiage.  This  if  he  neglected  l<i  do,  at  the  end  of  the  two 
years  she  could  enter  on  possession  of  ber  estate.  If,  on  the  contrary,  she  were 
married  under  the  age  of  fourteen,  in  the  life  of  her  progenitor,  and  was  also 
under  that  age  at  bis  death,  then  the  lord  was  to  have  wardship  of  ber  until  she 
attained  to  it,  when  her  husband  aud  she  were  immediately  to  enter  on  posses- 
sion of  her  lands.  The  age  of  discretion  for  a  male  heir  was  fourteen,  at  which 
time  he  might  consent  or  disagree  to  any  marriage  his  lord  had  formerly  provi- 
ded for  htm ;  and  the  old  law  was  such  that  if  he  did  then  disagree  to  such  mar- 
riage, althOQgh  his  lands  remained  in  wardship  until  he  should  come  to  the  full 
age  of  twenty- one,  yet  he  was  free  from  ward  as  to  his  body,  and  his  lord  bad  no 
right  to  marry  him  a  second  time. 

One  who  gave  his  daughter  in  marriage  without  the  consent  of  hia  lord,  for- 
feited his  inheritance. 

During  tlie  time,  however,  that  these  laws  eiieted  the  present  chapter  of 
Uagna  Charta  was  intended  as  an  ancient  mstitnte  of  the  common  law,  and 
was  doubtless  inserted  as  a  provision  againat  mercenary  or  intcrestLd  guardians 
involving  their  wards  tn  iny  improper  connection  by  way  of  Bemring  the  estates 
for  themselves.  There  were  many  kinds  of  disparagements;  but  lor  any  of 
tlieaefour  principal  ones,  the  heir,  if  married  before  the*  age  of  fourteen,  when 
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he  arrived  at  tliat  age  might  disagree  to  the  mateh,  and  it  should  then  be  die- 
solTed  by  law :  firstly,  the  marriage  might  be  refused,  if  the  party  provided 
were  an  idiot  or  lunatic ;  secondly,  if  they  were  of  an  inferior  degree,  one  of 
attainted  blood,  or  illegidmate;  thirdly,  if  they  were  imperfect  in  person,  or  de- 
formed i  and  fourthly,  if  the  bride  were  a  widow,  because  that  «  as  considered  as 
bigamy,  and  precluded  benefit  of  clergy.  The  latter,  however,  was  provided 
against  in  1541,  the  first  year  of  Edward  Yh,  cap  xii.  §  16,  by  an  act  entitled 
"  An  Act  for  the  repeal  of  certain  statutes  concerning  treasons,  felonies,  &c.,"  in 
which  it  was  declared  that  benefit  of  clergy  should  be  allowed  to  any  persons, 
notwithstanding  their  marriage  with  widows.  - 

Cks,  VIL,  Till.— Before  the  Norman  conquest,  a  widow  had  no  power  ta 
marry  again  until  one  year  should  have  espired  after  the  death  of  her  husband. 

The  woid  marUagium,  as  it  occurs  in  the  original  text,  ifl  a  technical  espre* 
Bion  Mgnifybig  liberty  to  marry  agan,  whereby  the  year  of  mourning  was  set 
aside,  so  far  as  the  law  was  concerned,  The  whole  of  this  and  the  succeeding 
chapter  relates  to  the  general  right  of  widows,  as  they  regarded  the  feudal  sys- 
tem ;  for  aa  females  at  that  period  possessed  no  personal  fortune  to  entitle  them 
to  a  jointure,  so  the  immediate  provision  of  dower  for  their  maintenance  was 
of  the  greatest  importance.  The  widow,  however,  might  remain  in  her  late  hus- 
band's dweUing  (if  it  were  not  a  castle)  for  forty  days,  which  time  was  called 
her  quarantine,  and  which  began  on  the  day  of  his  death,  and  continued  to  thir- 
ty-nine days  after ;  if  during  that  time  she  married,  her  widowhood  was  then 
past,  and  she  forfeited  her  dower. 

With  respect  to  the  quantity  of  the  dower,  when  granted,  it  was  generally  the 
third  part  of  the  deceased's  posseaalons,  and  thence  called  dos  le^iima,  or  law- 
ful dower. 

Ch,  IX.— This  is  the  first  act  of  grace  contained  m  the  great  charter ;  for  by 
the  common  law,  the  king  had  eieoutioo  of  the  body,  lands,  and  goods  of  the 
debtor,  and  he  might  also,  by  his  prerogative,  distrain  for  his  rent  in  any  other 
lauds  which  his  tenant  possessed,  although  they  were  not  of  his  own  fee,  A 
ainilar  process  was  likewise  used  by  many  of  the  barons,  and  this  was  after- 
ward carried  to  such  an  eitent  that  they  levied  their  distresses  in  the  common 
streets  and  highways. 

Ca.  X. By  the  laws  of  King  Edward  the  Confessor,  aud  the  testimony  of 

Glenville  and  others,  it  was  anciently  not  lawful  for  Christiana  to  take  any 
sort  of  usury,  so  that  interest  for  money  was-  paid  to  the  Jews  alone,  and  to 
them  only  while  the  ancestor  was  living,  or  after  his  sntcessor  came  to 
full  age. 

Ch.  XI.— The  expression  in  the  text,  *avivff  the  rigJda  of  the  lor^,  is  a 
provision  that  all  their  lawful  customs  and  services  are  not  barred  by  this 
protection  of  a  tenant's  property ;  and  it  infers  that  if  thuy  be  neglected 
or  denied,  the  lord  of  the  fee  might  distram  for  wardship,  relief,  Or 
marriage. 

Ch.  SlI,— This  chapter  is  to  be  found  in  its  fullest  extent  in  the   great 
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charter  of  King  John  only ;  and  ils  snbjeot  ia  the  lerjing  of  scutnge,  a  tax 
anciendj  paid  bj  such  aa  held  lands  hj  knight's  service,  toward  furnishing  the 
royal  army,  at  the  rate  of  one,  two,  or  three  marks  for  every  knight's  fee.  Ic 
was  originally  derived  of  the  Saxon  words  »tyld  and  penig,  the  sbi eld-penny ; 
whence  it  was  translated  into  the  Norman  French  eacaage,  and  the  law  Latin 
eipreaaion  of  seutagium,  or  aerrico  of  the  shield  :  this,  says  Lord  Coke,  "  was 
in  respect  of  the  scutum,  or  shield,  which  ought  to  be  borne  both  by  lord  and 

The  kings  of  England,  therefore,  anciently  taking  adTantage  of,  or  prob- 
ably complying  with  this  cuatoid  of  th^r  tenants,  and  sometimes  on  ocoa- 
Bion  of  war,  assessed  without  summons  a  moderate  sum  upon  every  knight's 
fee,  as  an  eseuage,  wherewith  they  might  provide  foreign  etipendiariea  to 
supply  their  defect  of  service.  But  aa  this  spcdes  of  eseuage  was  really  a 
previous  commutation  between  a  tenant  and  his  lord,  and  not  incurred  aa  a 
fine,  it  was  not  long  acceded  to  ;  and  in  the  reign  of  King  John  it  was  not  only 
insisted  upon  as  an  undoubted  right  of  the  king's  tenants,  but  the  barons 
procured  the  insertion  of  the  present  chapter  of  Magna  Charta,  that  it  should 
be  imposed  only  by  the  common  oouneil  of  the  kingdom. 

The  amount  of  eseuage  assessed  upon  any  eatataj  was,  of  course,  according 
to  the  extent  of  it ;  this  being  estimated  sometimes  by  the  number  of  knight's 
fees  it  contained,  and  at  others  hy  the  value  of  the  land. 

This  chapter  in  King  John's  charter  also  provides  for  another  privilege 
cldmed  by  the  superior  lords  under  the  feudal  system,  namely  the  assessing  of 
aids  for  defraying  some  of  their  own  private  charges.  Strictly  speaking,  how- 
ever, aids  were  not  at  first  a  direct  feudal  obligation,  but  were  originally 
suma  of  money  obtained  from  the  tenants,  out  of  a  regard  to  the  person  and 
claims  of  the  lord.  In  their  most  ancient  state,  too,  both  the  amount  and  nature 
of  aids  were  aa  uncertain  as  the  occa^ons  which  arose  to  demand  them  and 
the  property  of  the  tenant  could  furnish  ;  but  in  the  Course  of  years  they  became 
established  renders  of  duty,  of  which  the  three  events  mentioned  in  the  test 
gave,  in  Normandy,  the  most  general  opportunities  for  clidming.  These  aoon 
became  fixed  and  established,  to  the  exclusion  of  certain  other  unreasonable 
demands  made  by  the  inferior  lords  of  fees,  which  passed  also  under  the  title  of 
aids ;  as  an  assessment  upon  the  tenants,  to  enable  a  loiil  to  discharge  his 
debts ;  and  one  termed  aide  de  relief,  to  furnish  the  suna  required  by  the 
law  of  reiieffl  already  treated  of.  In  the  reign  of  King  Henry  II.  also,  it  was 
doubted  whether  the  lords  might  not  require  aids  toward  the  perfecting  of 
their  military  preparations ;  but  all  these  illegal  aids  were  abolished  by  the 
present  chapter  of  King  John's  great  charter.  At  the  same  time,  three  Certain 
aids  were  permitted  to  he  taken,  as  well  by  the  king  as  by  his  barons :  see 
chap.  Kv.,  to  which  also  this  note  will  be  a  sufficient  commentary.  They  were 
ordained,  howerer,  to  be  taken  in  a  lawful  mi\nner,  and  were,  firstly, /or  redeem- 
ing rfw  king's  or  a  lord's  hodij,  that  is  to  say,  whenever  he  became  a  prisoner  of 
war ;  aeeondly,  for  making  Aia  eldest  son  a  knight ;  and  thirdly,  for  on^'e  rnarr^- 
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tng  kit  tldesl  daughter.  For  the  first  of  theae  causes  the  aid  was  less  frequent 
and  more  uncertMn  than  any  of  the  otbers ;  but  at  the  Eame  time  it  was  of  the 
highest  consequence  that  he  should  be  ransomed  at  any  rate,  so  often  as  he 
might  be  made  a  prisoner  of  war.  Sir  William  Blackstene,  in  bis  Commen- 
t  B    It  II.,  chap.  6,  page  6S,  obserrea  that  as  this  species  of  aid  was  a 

n  i  1  sequence  of  feudal  attachment  and  fidelity,  the  omission  of  it, 
wh  t  was  in  the  tenant's  power,  was,  by  the  rigor  of  the  feudal  law,  the 

ab  I  t  r  feiture  of  his  estate.  The  second  apedes  of  aid  was  for  making  the 
I  d"  Ideat  aim  a  knight,  "  a  matter,"  says  the  same  authority,  "  that  was  formerr 
ly  tt  d  d  with  great  ceremony,  pomp,  and  expense."  The  intent  of  this  was  to 
brmg  up  the  heir  of  the  lordship  to  arms  and  chivalry,  for  the  better  defence 
of  the  nation,  and  the  assessment  could  not  be  made  until  the  young  chief  had 
attained  the  age  of  fifteen,  or  at  least  was  capable  of  bearing  arms ;  but  ancient- 
ly, Sir  Edward  Coke  observes,  the  lords  would  pretend  that  their  eldest  sons 
were  hopeful  and  forward,  as  in  their  abilities  and  stature,  and  they  would 
thence  demand  an  aid  larger  than  was  due  from  their  tenants,  and  also  before 
the  proper  time.  The  same  grievance  was  likewise  imposed,  with  respect  to 
the  third  kind  of  ^d  mentioned  in  11:e  teit,  that  of  once  marryiitg  the  lord's 
Id -It  d  ighter  :  "by  giving  her,"  says  Bkckalone,  "a  suitable  portion,  for 
d  ght  rs  portions  in  those  days  were  eitremely  slender,  few  lords  being  able 
t  aa  m  ch  out  of  their  income  for  this  purpose  |  nor  could  they  acquire 
m  y  by  tber  means,  being  wholly  conversant  in  matters  of  arms;  nor,  by 
th     I  w    f  their  tenure,  could  they  charge  their  lands  with  this  or  any  other 

On  Xlil. — The  present  chapter  of  Magna  Cbarta  specifies  two  kinds  of 
f  h  es  namely,  ib  aneieni  liberiKi  and  tie  free  eutiomii ;  the  Erst  of  which 
igmfy  royal  privilege  or  branch  of  the  king's  prerogative,  held  by  grant  or 
p  e*i  ph  and  eiistlng  in  the  hands  of  his  subjects,  by  which  he  or  they  enjoy 
p  nl  g  ot  common  to  ordinary  persona.  Free  customs  are  liberties  enjoyed 
b  t  m  r  usage,  which,  in  its  legal  sense,  agniflea  a  law  not  written,  bnt 
t  bh  hed  by  long  use  and  the  consent  of  ancestry. 
Ch.  XIV. — The  first  members  of  the  Engliah  council  down  to  the  ^me  of 
King  Henry  III.,  were  those  persons  only  who  h  Id  f  the  k  g  h  f  and  who 
are  ordained  to  be  summoned  by  the  present  h  pte  of  Ma„  a  ( ha  ta  and 
they  are  designated  in  the  more  ancient  histo  and  wo  ks  on  law  by  several 
namts  importing  superior  rank,  as  barons  of  the  k  n  dom  th  great  barons, 
tx.,  and  the  assembly  which  they  formed  is  ailed  the  G  at  Conn  d  o  King's 
Court,  the  word  Parliament  not  comiT^  into  u  untd  the  latt  part  of  th  eign 
of  King  Henry  III.  Baron  Maseres  supposes  in  his  paper  that  this  council  met 
at  the  least  thrice  in  the  year,  at  the  feasts  of  Christmas,  Easter  and  Whitsun- 
tide, which  meetings  being  In  the  ordinary  coarse,  required  no  Issue  of  summons, 
though  there  were  oeeasionally  others  called  for  a  special  purpose,  when  the 
king  issued  his  command  for  the  council  to  come  together.  The  occupations, 
however,  were  the  same  in  each,  as  debates  concerning  war  and  peace,  tlie  grant- 
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ing  of  aids  to  the  king,  the  regulation  of  the  laws,  and  the  trial  of  great  causes 
between  the  barons.  The  king  however,  at  this  period,  had  not  the  power  of 
omitting  to  call  a  baron  to  the  Great  Council,  nor  of  Eiunmoaing  auj  person  who 

The  tenants  in  chief,  according  to  Domesday,  amounted  to  about  scTcn  hun- 
dred persons;  but  their  baronies  being  very  unequal  in  extent,  and  being  in  the 
course  of  yeara  repeatedly  divided  and  subdivided,  especially  by  partitions  with 
femaJe  heirs,  they  were  diminished  in  quantity,  while  the  number  of  tenants  in 
chief  was  considerably  increaiaed.  There  are  mstanoes,  aays  Baron  Maseres,  of 
persons  holding  the  hundredth,  and  even  the  three  hundredth  part  of  a  barony; 
yet  all  these  had  a  title  to  a  seat  in  Parliament,  and  hence  aros«  the  distinction 
between  the  greater  and  lessee  bartins.  A  difference  between  these  is  noted  in 
the  present  chapter  of  Magna  Charta ;  for  tie  kmg  was  therein  bound  to  Sum- 
mon the  former  to  Parliament  mdividualln  bv  hia  letters,  but  the  latter  were  to 
be  summoned  in  general  by  his  sheriffs  or  bailiffs. 

Ch.  XVI.— This  statute  was  Intended  to  relieve  such  as  had  do  remedy  bj 
the  common  law ;  and  it  was  a  restoration  of  the  ancient  laiv  of  England.  It  is 
usually  staled  that  the  writ,  entitled  from  its  commencing  words,  "  Ne  injusle 
veses,"  was  originally  grounded  upon  this  act.  Sr  William  Blackstonc,  how- 
ever, adopts  the  general  belief  following  the  "New  Naiura  Brevium"  of  Fila- 
herbort ;  and  eipldns  that  the  writ  is  avdiable  where  a  tenant,  who  has  held 
of  a  lord  by  cerlain  services,  has  Inadvertently  ^ven  hia  lord  poascsaon  of  more 
ajid  of  greater. 

The  Court  of  Common  Fless,  which  this  chapter  made  permanent  in  its 
situation,  is  one  of  the  liing's  courts  now  constantly  held  in  Westminster  Hall; 
bat  in  ancient  time  it  was  movable  at  the  king's  will,  according  to  the  place  of 
the  royal  residence :  whereupon,  says  Lord  Coke,  "  many  discontinuances  ensued, 
and  greal  trouble  of  jurors,  charges  of  parties,  and  delay  of  justice ;  for  these 
causes  this  statute  was  made,"  Sir  William  Blackstone  states  that,  in  the  Saion 
Constitnlion,  there  was  only  one  superior  court  of  justice  in  the  kingdom,  name- 
ly the  General  Council,  of  which  some  account  has  been  already  given.  After 
the  Norman  invasion,  the  ecclesiastical  jurisdiction  was  separated  from  the 
civil;  and  King  William  soon  after  effected  another  separation,  of  the  judidal 


and  pariiaraentary  powf 


members.     On  this  ai 


established  a  constant  court  in  his  own  residence,  entitled  "Aula  Regis,"  or  the 
King's  Hall,  which  was  composed  of  the  great  officers  of  state.  Of  these,  the 
Lord  Marshal  generally  predded  in  roattera  relating  to  honor  and  arms,  and  the 
military  and  national  laws ;  the  Lord  Chancellor  kept  the  royal  seal,  and  had 
cognizance  of  all  letters,  writs  and  grants,  to  which  it  was  aiflxed ;  the  Lord 
Treasurer  was  the  chief  authority  in  afiiurs  of  the  revenue ;  and  certMn  persons 
who  had  carefully  studied  the  laws,  called  the  king's  justices,  all  of  whom  were 
asMsted  by  the  greater  barons  of  the  realm,  formed  a  court  to  be  consulted  in 
cases  of  appeal  or  difficulty.  Over  this  assembly  presided  an  officer  of  great 
rank  and  power,  who  was  denominated  the  Chief  Justiciary  of  all  England.     He 
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was  eBteemed  the  second  person  in  the  kingdom,  of  wliicb,  by  virtue  of  his  office, 
he  was  giiRrdian  in  the  iiing's  aiiaence ;  and  it  was  he  who  prineipaily  determined 
the  vaat  Tariety  of  causes  that  were  brought  liefore  tliis  court.  Aa  such  an 
establishment  was  bound  to  foliow  the  l(ing's  housahoid  to  whatsoeTcc  piace  it 
miglit  remove,  the  trial  of  common  causes  became  so  difBcult  to  the  people,  that 
its  permanence  formed  one  of  the  petitions  of  the  barons  in  the  preliminary  ar- 
ticles of  the  great  charter ;  and  it  was  in  conseqaence  settled  in  Westminster 
Hall,  the  place  where  the  ancient  kings  of  England  were  accustomed  to  reside, 
in  which  it  has  in  general  ever  since  continued.  At  the  same  time  were  ap- 
pointed justices  of  the  common  pleas,  having  a  chief  whose  jurisdiction  was  to 
bear  and  determine  all  pleas  of  land  and  injuries  between  subject  and  subject. 

Trials  for  noed  disteitin,  for  which  this  statute  first  provides,  were  iiiquJM- 
tlons  for  the  recovery  of  lands  or  teaemects  of  which  any  party  had  been  dis- 
seized or  dispossessed ;  and  the  term  nonet,  or  new,  was  applied,  because  the  jus- 
tices who  travelled  went  their  circuits  only  from  seven  years  to  seven  years;  and 
no  assize  was  allowed  before  them  which  bad  commenced  previously  to  the  last 
circuit,  as  such  was  Called  an  aucient  assize ;  while  that  which  was  concerning  a 
later  dispossession,  was  termed  an  "assize  of  novel  disseisin."  A  trial  of  "nwrt 
tFannestre  "  was  an  inquiry  after  the  death  of  any  ancestor  or  relative  who  was 
possessed  of  lands,  Ac,  as  estates  which  subsequently  to  their  decease  were  abated 
— broken  down  or  destroyed — by  a  stranger ;  but  the  writ  for  this  trial  must  be 
brouglil  wittun  fifty  years,  or  the  right  may  bo  lost  by  the  neglect.  The  term 
ancestor  is  here  considered  to  stop  at  the  father  in  the  ascending  line,  and  the 
writ  assumes  a  new  name  for  the  more  ancient  relations.  It  should  be  observed 
that  both  this  writ  and  the  former  are  now  nearly  obsolete,  being  almost  super- 
seded by  the  acdon  of  ejectment,  excepting  in  some  very  peculiar  cases.  A  trial 
or  asslzo  of  darrien  presentment  takes  place  when  a  person,  or  his  anceslora  under 
whom  he  claims,  have  presented  a  clerk  to  a  benefice,  and  upon  the  next  vacancy 
a  stranger  presents,  disturbing  him  who  is  the  real  patron.  In  snob  a  case,  the 
true  patron  shall  have  a  writ  of  last  presentation  directed  to  the  sherifi",  to  sum- 
mon, an  assize  or  jury,  to  inquire  who  was  the  last  patron  that  presented  to  the 
vacant  church ;  and  according  as  the  cause  is  dctaded,  a  writ  is  issued  to  the 
bishop  to  mstitute  that  clerk  in  favor  of  whose  patron  it  is  determined.  Aaazea 
of  this  nature  were  formeriy  conclusive,  but  they  are  now  wholly  disused,  in 
consequence  of  a  statute  of  the  Ith  of  Anne,  1708,  cap.  iviiL,  by  which  a  person 
has  a  right  to  recover  if  Ms  title  be  good,  notwithstanding  the  writ  of  last  pres- 
entation. Previously  to  the  maiing  of  this  charter,  all  the  above  writs  were 
required  to  be  brought  before  the  king  or  his  justiciary,  wherever  they  might 
happen  to  be ;  but  the  present  chapter  tondeil  considerably  to  relieve  the  jurors 
and  parties  in  the  plea,  both  in  time  and  in  eipense,  since  by  it  justice  was  or- 
d^ned  to  be  administered  to  them  in  their  own  counties,  without  their  follow- 
ing the  king's  court,  or  that  of  the  common  pleas,  to  a  distant  place. 

Ch.  XXL,  XStl.— The  term  "amerciament "  is  derived  of  the  French  a  merci, 
and  signifies  the  pecuniary  mulct  laid  upon  an  individual  who  has  ufifcuded,  and 
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therefore  lies  al  the  merci/  of  the  king.  Anieroianienfs,  properly  so  called,  are 
penalties  oaseHRed  b;  the  peers  or  equals  of  the  oifending  party;  and  tbey  are 
considered  as  more  merciful  than  fines,  because,  if  they  are  too  heavy,  a  release 
may  be  sued  by  an  ancient  writ  founded  upon  Uagna  Charta. 

The  next  species  of  amerciament  mentioned  in  the  text,  is  that  to  be  aaaessed 
on  a  merchant,  and  this  was  to  be  done,  saving  his  merchandUe,  upon  the  same 
principle  as  before ;  "  for  trade  and  traffic,"  saya  Lord  Coke,  "  are  the  livelihood 
of  the  merchant  and  the  life  of  the  oommoQwealth." 

Of  villains  in  England  under  the  feud^  system,  there  were  two  kinds ;  the 
first  were  called  villains  in  gross,  and  were  such  as  belonged  to  the  person  of  a 
lord  and  lus  heirs;  and  Ihe  second  were  those  who  belonged  to  a  manor,  and  ap- 
pertained t«  the  lord  thereof  only  while  he  held  it.  These  were  termed  villains 
regardant.  But  though  the  condition  of  a  pure  villain  ivas  such,  that,  his  lord 
was  entitled  to  impose  upon  him  those  aids  and  tidllagcs  already  treated  of,  and 
oven  <o  dispossess  him  of  all  his  property,  yet  the  great  charter  has,  with  great 
humanity,  a  clanse  in  its  favor  which  states  that  he  shal!  be  amerced  icUh  aafeli/  to 
his  wainage.  This  word  is  derived  from  the  Saion  toagmi,  which  ^niHes  a  carl 
Qr  wagon ;  aod  the  most  liberal  meaning  of  the  passage  is,  that  tillage  aiid 
husbandry  shall  not  he  hindered  by  levying  a  distress  or  amerciament, 

Ch.  SXIII. — The  original  intent  of  this  statute  was  to  avoid  the  repetition 
of  those  fictitious  ciaetions  which,  during  the  reigns  of  Richard  I,  and  John, 
were  made  in  the  king's  name  for  malting  of  bridges,  banks,  fortresses,  and  bul- 
warks, contrary  to  law. 

Ch,  XSIV.— Pleas  of  the  crown,  which  it  is  the  object  of  this  chapter  to 

demeanors;  "because,"  says  Sir  William  Blackstone,  "in  him  centres  the 
miyesty  of  the  whole  community,  and  he  is  supposed  by  the  law  to  be  the  per- 
son injured  by  every  infraction  of  the  puhlic  rights  belonging  to  that  commu- 
nity, and  is  therefore  in  all  oases  the  proper  prosecutor  for  every  public 
oifence."  The  persons,  then,  by  whom  these  pleas  could  not  be  held,  comprise 
all  classes  of  the  royal  officers,  although  four  degrees  only  are  mentioned  in  the 
teit.  SberiEfe  were  the  chief  officers  under  the  king  in  every  county,  deriving 
their  title  from  the  two  Saxon  words  skire  and  reve,  the  bailifi'  or  steward  of  the 
diviaon.  They  are  called,  however,  in  the  Latin  te^t  of  the  great  charter, 
vicecomei,  which  signifies,  in  place  of  the  earl  of  the  county,  who  anciently 
governed  it  under  the  king.  The  neit  officer  mentioned  in  this  chapter  of  Mag- 
na Charta,  is  called  eoialab^ilariiui,  or  corulaMe,  which  is  sometimes  derived 
from  the  Saion ;  but  other  authorises  have  conceived  it,  more  truly,  to  come 
from  the  Latin  comes  alabulif  a  superintendent  of  the  imperial  stables  or  mas. 
ter  of  the  horse  This  title,  hoB  ever,  began,  m  the  coudc  of  lime,  to  signify  a 
commander,  in  which  sense  it  was  introduced  into  England  In  the  present 
instanei-,  the  word  n  put  for  the  constable,  or  keeper  of  a  castk,  frequently 
called  a,  caateilan  of  whose  dignitv  mention  wdl  bo  made  in  a  future  note. 
They  were  pooseSBcd   of  such  coiiaid' rable  power  mthin  their  own  piecinecs, 
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that  previoualj  to  tlie  present  act  they  held  trials  of  Crimea,  properly  the  cogni- 
zance of  the  orown,  as  the  sheritTa  did  nitbin  their  reapectjve  bailinicks,  and 
sealed  vith  their  own  elSgics  on  horseback. 

As  prisana  were  conaidered  to  be  an  important  part  of  alt  andent  ca£t!ea, 
these  officers  are  sometimes  called  constables  of  fees,  which  signiQes  those  who 
were  paid  for  keeping  of  prisons.  In  this  part  of  their  duty  tliey  appear  often 
to  have  been  guilty  of  great  cruelty. 

The  title  of  coroner  implies  that  he  was  an  officer  of  the  crown,  to  whom,  in 
certain  cases,  pleas  of  the  crown,  in  which  the  king  is  more  immediately  con- 
cerned, are  properly  belonging ;  and  in  this  sense  the  lord  chief  justice  of  the 
king's  bench  is  the  principal  coroner  of  the  kingdom.  Previously  to  the  statute 
of  Magna  Charla  a  coroner  might  not  only  receive  aooueations  against  offenders, 
hut  might  try  them. 

Ch.  XXV.— From  the  thne  of  the  Norman  invasion  downward,  the  cities  and 
towns  of  England  were  Tested  either  in  the  crown,  the  clergy,  or  the  barona  ;  that 
is  t^  say,  persons  of  one  of  these  classes  were  the  immediate  lords  of  towns,  &c. 
Thoae  which  appertained  to  the  king  were  of  several  kinds ;  for  he  possessed 
some  by  the  original  inheritance  of  hia  crown,  which  were  termed  aTtdaU  de- 
mesne i  and  others  became  hia  by  way  of  eacheat,  want  of  heirs,  attainder,  or 
forfeiture. 

From  the  reign  of  William  I.  alao,  the  king  was  accustomed  to  let  out  the 
several  counlaes  of  the  realm  at  a  farm  or  rent,  concerted  between  the  crown 
and  the  holder,  or  elae  they  were  committed  to  custody,  the  nature  of  which  is 
shown  m  the  note  on  Chapter  IT. 

When  a  county  was  let  out  at  a  greater  farm  than  it  had  been  formerly 
rated  at,  the  advance  money  was  uaually  termed  cremenftim,  the  increase,  4c. 

The  word  county,  in  Latin  comitatus,  is  derived  from  eomes,  the  earl,  a 
prmcipal  governor  of  it,  to  whom  the  sheriff  was  anciently  a  deputy  ;  the  term 
hundred  13  supposed  to  have  been  introduced  by  King  Alfred,  and  to  sipify  a 
division  of  country  containing  ten  towns,  each  of  which  consisted  of  ten  families 
of  freeholders ;  a  trethinff,  or  trithinff,  amounted  to  a  third  part  of  a  county ; 
and  a  wapentake,  which  is  equivalent  to  a  hundred,  was  so  called  because  the 
governor  of  the  district,  when  he  first  entered  on  his  office,  appeared  m  the  field 
on  horaebact  holdii^  a  lance,  which  all  the  chief  men  of  the  hundred  touched 
with  a  similar  weapon,  thereby  evincing  their  unanimity.     (Blactstone,  Jacob.) 

Ch.  XXVI.,  XXVIL  — The  ancient  common  law  respecting  wills  waa,  in 
general,  peculiarly  compulaorj  ;  for  in  the  time  of  Henry  II.  a  person's  goods 
were  to  be  divided  intfl  three  partB,  of  which  one  went  to  his  wife,  another  to  hia 
hdrs,  and  a  third  he  was  at  liberty  to  dispose  of  If  he  were  childless,  hia 
widow  cldroed  half;  and  if  he  were  a  widower  with  children,  they  also  claimed  an 
equal  portion  ;  and  these  were  termed  their  reasonable  shares,  as  the  expression 
is  used  in  l.he  text  of  Magna  Oharta, 

It  waa  alao  an  ancient  custom  for  the  clergy  to  claim  a  gift  on  the  decease  of 
any  of  Ih^c  parishioners,  called  a  mortuary,  which  waa  intended  as  a  species  of 
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smetids  to  the  eccleaUstiea  for  pergonal  tythes,  or  other  duti(s,  which  the  de- 
cesBfld  had  forgotten  oc  omitted  to  pay.  The  mortuary  consisted  of  the  second 
beat  chattel  remaining,  after  the  lord  had  taken  out  his  heiiot. 

Such  were  the  chief  points  required  in  (he  ancient  Engiish  testaments ;  and 
if  ft  person  died  without  making  any  disposition  of  that  part  of  his  property 
which  he  might  bequeath,  the  king,  as  the  general  trustee  of  the  kingdom,  and 
father  of  tlie  country,  waa  empowered  to  seiie  upon  it,  lu  process  of  time  this 
branch  of  the  prerogatire  Was  given  to  the  church,  which  was  done  because 
spiritual  men  were  supposed  to  have  a  better  knowledge  of  what  would  conduce 
to  the  benefit  of  the  soul  of  the  deceased. 

Aa  these  ecclesiastics,  however,  were  not  aeeountable  to  any  one  for  the  feilh- 
ful  discharge  of  their  trust,  they  too  frequently  abused  it ;  and  It  appears  that, 
so  late  as  about  1250,  the  clergy  look  the  whole  residue  of  the  deceased's 
estate  after  the  widow's  and  children's  two  thirds  had  been  deducted,  without 
even  paying  his  lawful  debts;  for  which  reason,  in  1284,  it  was  enacted  that  the 
ordinary  should  be  bound  to  pay  the  debts  of  the  intestate  so  far  as  the  goods 
would  estend. 

The  intention  of  the  inventmy  mentioned  in  this  chapter,  was  not  1^9  to  pre- 
vent the  executor  from  concealing  any  part  of  the  property  of  the  deceased,  than 
to  secure  the  payment  of  the  king's  delita. 

The  following  chapter  (XXVII.)  relates  to  such  persons  only  as  die  intestate: 
who,  according  to  Matthew  Paris,  were  anciently  considered  as  eternally  con- 
demned, because  by  the  canon  they  were  obliged  to  leave  a  tenth  of  their  prop- 
erty to  pious  uses  for  the  redemption  of  their  soala ;  which  he  who  did  not,  re- 
garded not  his  own  salvation.  There  was  also  no  distinction  made  between  one 
who  died  without  a  will,  and  a  suicide ;  for  the  goods  of  the  former  were  for- 
feited to  the  chief-lord,  and  of  the  latter  to  the  king.  As,  however,  sudden 
deaths  might  frequently  cause  intestates,  the  bishops,  in  the  course  of  time,  re- 
ceived power  to  make  such  a  distribution  from  (he  goods  of  the  deceased  as  he 
himself  was  bound  to  do,  under  the  term  of  Sleemosyna  rationabilia. 

Chs.  XXVUI.,  XXIX.,  XXX.,  XXSI.— The  four  chapters  which  are  neit 
to  be  considered  have  one  prindpal  Mm,  the  regulation  of  purveyance,  and 
the  dutiei  to  be  taken  for  the  maintenance  of  caatles.  They  were  intended  to 
remedy  the  heavy  oppresdons  inflicted  by  the  governors  of  castles  upon  the  sur- 
rounding tenants,  and  even  on  the  military,  as  well  in  peace  as  in  war.  Some 
aolice  of  the  evil  prncUce  of  these  castellans  has  ahead;  been  given;  but  pre- 
viously 1o  entering  upon  a  pBri;icular  illustration  of  the  test  in  this  place,  it  will  be 
proper  to  give  some  notice  of  the  nature  of  purveyance  in  general.  The  term 
itself  is  derived  of  the  French  pourvoir — to  provide — and  its  legal  acceptation 
was  a  providing  for  the  king's  household  by  his  officers,  who  exercised  his  pre- 
roga^ve  of  buying  provisions,  &o.,  at  a  certan  rate,  to  the  preference  of  all 
others,  and  even  without  the  owner's  consent  It  embraced  also  the  power  of 
impreasii^  the  horses  and  caixiagis  of  the  snbject  to  esecule  the  king's  busi- 
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nesa  on  the  public  roads,  in  the  conTeyonce  of  timber,  baggage,  &c,,  however 
InconTenient  to  the  proprietor,  upon  paying  him  a  settled  price. 

Lord  Coke,  in  commenting  on  the  fi^t  of  these  chapters,  saya,  that  the  cob- 
Btable  of  a  cnstle  had  no  right  to  make  purveyance  at  all ;  thongh  the  fortress 
were  to  be  feept  for  the  defence  of  the  realm,  as  it  might  be  taken  for  the  houses 
of  the  king  and  qneen  only.  "Constables,"  sajs  the  author  of  the  Mirror, 
"  should  defend  the  righta  of  all  persona  around  them  ;  for  there  ia  no  difference 
between  taking  il!  care  of  them,  and  robbery— the  which  is  this  seizing  of  their 
borsea,  provisions,  merchandise,  carriages,  lodging,  or  any  kind  of  their  goods." 

Castle-guard  was  an  essential  part  of  knight's  service,  but  it  did  not  extend 
to  the  fortress  of  any  other  than  the  peculiar  lord,  nor  even  to  that  if  it  ^ere 
alienated ;  and  the  part  to  be  watched,  as  a  door,  tover,  biidge,  or  sconce,  vas  V> 
be  specified  in  tie  tenure.  The  dutj  of  watching,  however,  might  be  discharged 
either  by  the  tenant  or  his  depnty ;  but  though  there  was  not  any  certain  term 
ordained  by  law  for  the  performance  or  duration  of  it,  the  tenant  was  1o  receive, 
says  Littleton,  lAb,  II.,  ch.  iv.,  sect,  3,  a  leaaonable  notice,  when  his  lord  hears 
that  the  eoemiea  will  come.  Or  come  into  England ;  and  Lord  Coke  adds,  that  he 
was  not  bound  to  attend  until  such  notice  was  ^vcn.  If  any  damage  happened 
to  the  fortress  from  careless  keeping,  the  lord  was  entitled  to  distrain  for  it,  and 
recover  satisfaction  from  bis  tenant. 

The  wood  is  protected  on  the  ground,  that  being  part  of  the  subject's  inherit- 
ance, it  could  therefore  no  more  be  taken  than  the  inheritance  itself. 

Cb.  XXXII, — The  prerc^iife  mentioned  in  this  divi^on  of  Magna  Charta, 
that  the  sovereign  should  hold  the  lands  of  a  felon  for  a  year  and  a  day,  eiisfs 
also  in  the  French  and  Danish  laws.  The  ancient  custom  was  that  in  detesta- 
tion of  the  crime  committed,  the  felon's  property,  if  it  were  held  of  a  subject, 
waa  to  be  destroyed — as  the  houses  to  be  thrown  down,  the  gardens  eitirpated, 
the  woods  eradicated,  and  the  meadow-land  ploughed  up — this  was  termed 
waste,  and  of  right  belonged  to  the  kuig  as  part  of  the  felon's  forfeiture ;  but  for 
the  common  benefit  the  lords  of  estates  were  afterward  contented  to  resign  such 
lands  to  be  retained  by  the  king  for  a  year  and  a  day,  in  consequence  of  which, 
waste  waH  omitted  in  this  chapter  of  Magna  Charta,  and  no  waste  was  to  be 
made  after  they  returned  to  the  lord  of  the  fee.  The  word/c?onyin  this  chapter 
^gnifies  that  kind  which  ia  punished  by  death,  though  nearly  alt  felonies  carry 
with  them  forfeiture  of  estates,  and  thus  Sir  William  Biackstone  supposed  the 
word  to  have  been  derived  of  the  Teutonic  terms  fel^  an  estate,  and  Ion,  the 
price  or  value — that  is  W  aay,  the  consideration  for  which  the  land  has  been 
resigned. 

Ch.  XXXIIL— The  intent  of  this  brief  fragment  of  the  old  common  law  was 
to  prevent  any  persons  from  appropriating  to  themselves  a  fishery  of  any  part 
of  the  river  Thames  which  was  common  property. 

Wears  are  large  dama  made  across  rivers  for  the  taking  of  fish,  or  the  con- 
veyance of  water  to  a  mill ;  and  the  pecuhar  kind  mentioned  in  the  lent,  called 
Kydella,  were  dams  having  a  loop  or  narrow  cut  in  them,  and  furnished  with 
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wheelfl  and  en^nes  for  cattbiiig  of  fish.  Tliey  are  now  called  kettles,  or  kettle 
nets,  and  are  Btill  in  use  on  the  sea  coasts  of  Kent  ajid  Cornwall. 

Ch.  XXXIV.— The  writ  mentioned  in  the  test  is  of  that  class  properly 
termed  writs  of  right,  ita  ancient  name  of  Fracipe  in  Capile,  being  derived  from 
the  first  words  of  the  instrument. 

The  chief  iut«iit  of  the  present  chapter  appears  to  be  to  prerent  anj  false 
transferof  property  under  color  of  this  writ,  from  one  lord  to  another,  by  which 
the  former  lost  both  his  fee  ami  his  tenant's  services.  The  writ  of  right  should 
be  first  brought  into  the  court  baron  of  the  lord  of  whom  the  landa  are  held,  but 
if  he  do  not  hold  any,  or  have  waived  his  right,  then  it  might  be  brought  into 
the  king's.  As  in  this  ioatance  also  it  was  sometimes  falsely  pretended  that  a 
lord  had  wiuved  his  right,  the  present  chapter  of  Magna  Charts  restrains  any 
improper  nee  of  the  writ  Prsocipe,  by  which  a  lord  might  be  disposaesaed  of  his 
right  of  court  of  jurisdiction  over  his  tenants. 

Ch.  XXXV,~Two  peculiar  kinds  of  cloth  are  menKoned  in  this  division  of 
Magna  Charts :  halbeijects,  or  haubergcts,  and  russets.  The  first  wns  a  kind  of 
■very  coarse  atid  thick  mixed  English  cloth,  of  various  colors,  sometimes  used 
for  the  habits  of  monks ;  and  its  Dame  was  probably  derived  from  the  Germaa 
words  al,  all,  or  halU,  or  hcda,  the  neck,  and  hergen,  to  cover.  Russets  were 
also  a  monastic  dress,  made  of  an  inferior  cloth,  sometimes  spon  by  rustics,  and 
dyed  by  them  of  a  dull  reddish  hue,  with  bark.  John  de  Neville,  in  the  year 
1386,  ordered  by  his  will  that  his  coffin  should  be  attended  by  twenty-three 
paupers  in  russet  cloaks,  bearing  torches,  and  carried  by  as  many  more  in  cloth 
of  russet  wool,  bearing  a  red  cross.  The  name  of  this  material  is  doubtless  de- 
rived of  the  Latin  russus,  a  kind  of  red. 

Ch.  XXXVI. — The  intent  of  this  short  but  important  chapter,  was  to  prevent 
the  long  imprisonment  of  a  person  charged  with  a  crime,  without  examining  his 
guilt  or  innocence.  "  For  the  intent  of  imprisoning  such,"  says  Lord  Coke,  "  is 
only  for  their  security,  that  they  may  be  duly  tried."  There  is  a  striking  simi- 
larity between  (his  division  of  the  great  charter,  and  the  act  of  habeas  corpus,  of 
which  it  may,  in  some  measure,  be  considered  as  the  ancient  prototype  ;  for  the 
purpose  of  each  was  to  bring  an  accused  person  to  trial  without  an  eifended 
confinement.  The  writ  of  inquisition  or  inquiry  mentioned  in  the  teit,  was  de- 
nominated OJio  et  Aeid  of  hatred  and  malice,  and  was  anciently  called  Brent  de 
bone  el  Mala — the  writ  concerning  good  and  ovil,  from  those  words  appearing 
in  it ;  and  it  was  assigned  by  the  common  law  to  any  imprisoned  person,  to  pre- 
vent his  remaining  in  prison  until  the  arrival  of  the  justices  in  Eyre,  when  he 
should  be  tried.  "The  former  was  avdlablc,"  says  Lord  Coke,  "for  the  most  odious 
cause,  even  for  the  death  of  a  man,  which,  without  the  king's  writ,  conid  not  be 
bailed;  but  in  that  instance  a  writ  of  inquisition  was  Issued  to  the  sheriff  of  the 
county,  that  be  should  assume  the  holding  of  a  court  of  pleas  of  the  crown,  and, 
in  full  county,  by  the  oath  of  true  and  lawful  men,  inqnire  whether  the  accused 
person  were  guilty  of  hatred  and  malice;  unless  he  had  been  previously  indicted 
or  called  before  the  justices  in  Eyre,  because  then  bis  accusation  became  matter 
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of  rococd,  against  wMch  this  writ  could  not  stand,  being  grounded  on  a  eurmise. 
The  latter  writ  mentioned  above,  waa  issued  wbeo  any  person  was  committed  to 
prison  for  the  death  of  a  man,  and  was  addressed  to  tlie  justices  of  jail  delivery. 
It  set  forth  that  "  if  N,  tiJten  and  detained  in  prison  for  the  death  of  M,  be  Trilling 
to  place  himself  upon  hia  country  for  good  and  evil,  and  for  this  oee^ion,  and 
for  no  otber,  is  detained  in  the  same,  and  not  by  any  special  mandate  of  ours, 
then  let  N  be  delivered  from  the  prison  aforesaid,  according  to  the  lawa  and 
customs  of  Eugland."  Without  this  writ  the  justices  of  jail-delivery  would  not, 
anciently,  proceed  to  trial.  This  Btatnte  was  altered  and  amended  by  three 
others,  passed  ia  the  reign  of  Edward  L  ;  and  in  1354,  the  28lh  of  Edward  III., 
chapter  ii.,  the  writ  de  Odio  el  Acid  was  taken  away,  because  the  sherifik  of 
coanties  made  inqueets  for  the  iodieWng  of  the  people,  and  then  look  fines  and 
ransoms  for  their  deliTery,  without  ever  hrinpQg  them  before  the  king's  justices. 
Lord  Coke,  however,  observes  that  it  was  anactad  in  1237  that  all  statutes  con- 
trary to  Magna  Charta  should  be  void,  on  which  account  Ihe  wcila  aOll  remained. 
"  And  therefore,"  adds  he,  "  the  king's  justices  in  general  have  not  suffered  the 
prisoner  to  remain  loi^  in  prison,  but  have  speedily  brought  him  to  trial  at 
their  ceit  coming."  Thia  practice  is  also  commanded  and  described  in  the 
statute  of  Gloucester,  6th  Edward  I 

Ch.  XXXVII.— There  are  five  different  sp^ciPB  of  tenures  mentioned  in 
this  diviaoD  of  the  great  charter,  one  of  which— military  tenure — has  al- 
ready been  suiHciently  described.  Conceraing  the  remaning  four,  it  will  be 
proper  to  give  some  eiplanatJon,  previously  to  considering  ihe  intent  of  the 
Statute  itself. 

Fee  farm  is  when  the  lord  of  an  estate,  on  creation  of  a,  tenancy,  reserves  to 
himself  either  the  rent  for  which  it  was  before  let,  or  was  reasonably  worth,  or 
at  least  a  fourth  part  of  the  value,  without  any  eslraordinary  services. 

The  term  wcaye  is  derived  by  some  from  the  old  French  word  aoe,  a  plough- 
share, and  signifies  a  portion  of  lands  held  by  tenure  of  certain  inferior  offices 
in  husbandry,  or  any  oonvectional  services  that  were  not  military.  It  was  an- 
ciently the  most  popular  English  tenure,  and  was  of  so  wide  an  extent,  that 
Littleton  states  that  all  the  tenures  which  were  not  held  bj  knights'  service, 
were  held  by  soci^e. 

Tenure  by  inirgage  hears  a  very  close  lesomManoe  to  aocage,  and  it  is  de- 
fined to  be  where  the  king  or  any  other  person  is  lord  of  an  ancient  borough,  in 
irhich  tenements  ate  held  by  a  rent  certain;  whence  it  has  been  called  a  species 
of  town  tiKage,  as  common  socage  is  generally  rural. 

Petit  or  petty  serjeaniry  consisted,  according  to  Littleton,  in  holding  lands 
of  the  king  by  the  service  of  giving  him  some  flmall  weapon  of  war,  as  a  bow,  a 
sword,  a  lance,  an  arrow,  &c,  as  it  is  slated  in  the  text  of  Magna  Charta;  and 
hence,  as  it  was  the  payment  of  a  certain  rent,  it  has  also  been  conwdered  as  a 
species  of  socage. 

The  intent  of  the  present  chapter  of  the  great  charter,  was  to  prevent  the 
king  from  cluming,  by  virtue  of  tlie  tenure  of  petty  serjeantry,  which  could  be 
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held  of  bim  only,  the  profit  attached  to  the  wardship  of  the  heir,  and  his  lands. 
The  famoua  statute  of  the  ISth  of  Charles  11.,  rendered  this  portion  of  the  grtiri 
charter  obsolete,  by  taking  away  wardship  and  mmt  of  the  feudal  tenures ;  al- 
though (he  honorary  services  Itelonging  to  grand  serjcautry  were  not  wholly 
abolished  by  it.—Coke—Blackalone—SiabiUs  at  Large. 

Ca.  XXXVIir.-— The  expression  used  in  the  SSih  chapter,  to  be  put  to  hit 
law,  is  equiTalent  to  putting  a  person  upon  his  oath,  which  is  the  medium  fur- 
nished hun  bj  the  law,  of  proving  himself  innocent  of  any  charge.  The  trials 
which  were  anciently  uaed  by  the  Saions  were  by  wager  of  law,  by  ordeal,  and 
by  jury;  of  which  the  first  and  third  properly  belong  to  the  present  obaptera, 
the  trial  by  ordeal  bemg  referable  to  the  64th  diviaon  of  the  great  charter. 

The  wager  of  law  received  its  name  from  tho  similarity  it  bore  to  that  proof 
which  is  called  the  viager  ofhaUU;  for  as  in  the  latter  instance  the  defendant 
gave  a  pledge  or  gage  to  try  the  cause  by  combat,  bo  in  the  former  he  put  ia 
inrcdes,  or  vadwn,  that  at  a  certain  day  he  would  take  the  benefit  which  the 
law  had  provided  Mm. 

The  eipreaaion  wager  is  derived  either  from  the  old  French  gager,  to  pledge, 
or  from  the  German  waeqen  to  attempt  anything  dangerous.  Before,  however, 
the  wager  of  law  could  te  demanded  f  the  defendant,  the  accuser  was  obliged, 
beyond  his  own  declarat  on  to  pcodu  e  his  teda,  suit,  followers,  or  wituesaes, 
whose  testimony  was  to  be  con'flxtpnt  and  by  whom  a  probable  case  was  to  be 

When  the  charge  was  complete  and  the  defendant  had  given  security  to 
make  his  law,  he  came  into  cc  )rl  with  eleven  of  his  neighbors,  and,  standing  at 
the  end  of  the  bat,  was  asked  by  the  secondary  whether  he  would  wage  his  law, 
and  admonished  by  the  judges  of  the  danger  of  a  false  oath.  If  he  persisted,  aa 
oath  similar  to  the  following  form  was  administered  to  him:  "Hear  this,  ye 
jusdees !  That  I  do  not  owe  to the  sum  of ,  nor  any  penny  there- 
of m  manner  and  form  as  the  said  hath  declared  gainst  me,  so  help 

me  Gon ! "  The  defendant's  eleven  neighbora  or  compurgatflra  then  avowed, 
npon  their  oaths,  that  they  believed  in  their  consciences  that  he  had  spoken  the 
truth ;  thus,  whilst  he  was  awom  to  faithfulness,  they  were  sworn  to  declare  as 
faithful  a  belief.  Previously  to  these  oaths  being  administered,  the  plaintllT  waa 
thrice  called  into  court ;  if  he  did  not  appear,  he  was  nonsuited,  though  he  might 
bring  a  now  action  ;  but  if  he  appeared,  and  the  defendant,  &c.,  made  the  oaths, 
his  claim  was  barred  forever,  the  wager  of  law  being  equal  to  a  verdict  against 
hun.  This  species  of  trial  was  never  permitted  but  ui  cases  where  the  defend- 
ant bore  a  fair  and  irreproachable  character  ;  and  it  is  supposed  to  have  had  its 
original  in  the  MosMcal  law  mentioned  in  Exodus  ixii.  v.  10,  11,  It  is  also  to 
be  traced  in  the  legal  codes  of  moat  of  the  northern  nations ;  and  its  intent  was, 
that  an  innocent  man  of  good  credit  might  find  a  remedy  when  be  was  over- 
borne by  a  multitude  of  false  witnesses. 

Ch.  XXXIX.— Sir  Edward  Coke,  in  commenting  npon  this  chapter,  showa 
that  the  evils  from  which  the  law  of  the  land  are  to  protect  any  person,  ate 
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recited  in  the  order  ia  which  thej  most  affect  Mra  ;  as,  firatlj,  loss  of  liberty — 
"  DO  free  maji  shall  be  taken  or  imprisoned  ;  "  because  tiie  freedom  of  a  niaD'a 
person  is  more  precious  to  him  than  all  the  Buoeeediug  partieuJars ;  aod  the 
word  "  taken,"  which  occurs  in  this  olauge,  Bgnifiea  being  restrained  of  liberty 
bj  petition  or  suggealion  to  the  king  or  his  council. 

Secondly,  ihe  chapter  declares,  that  none  "  shall  be  disseized  of  his  frea 
tenement,  his  liberties,  or  his  free  customs,"  meaning  tlrnt  neither  the  king  nor 
others  shall  seize  upon  any  of  his  possessions,  and  that  a  man  shall  not  be  put 
from  his  livehbood  without  answer.  Against  this  law,  it  eeema,  even  a  royal 
patent  eould  not  stand.  The  word  liberliet  has  se-verid.  significations ;  as  the 
laws  of  the  realm,  privileges  bestowed  by  the  king,  and  the  natural  freedom 
possessed  by  the  subjects  of  England,  for  which  cause  monopolies  in  general  are 
against  the  enactments  of  the  great  charter. 

The  present  chapter  ordains,  thirdly,  that  none  shall  be  outlawed,  eiiled,  or 
in  any  way  destroyed.  By  outlawrj/  is  signified  the  ejecting  of  a  person  by  three 
publicproclamationsfromlhebenefit  of  thelaw,  which,  from  the  time  of  Alfred 
until  long  after  the  reign  of  William  I,,  could  be  done  for  felony  only,  for  which 
the  penalty  was  death ;  and  therefore  au  outlaw,  bring  considered  as  a  wolf, 
might  be  slain  by  any  man. 

The  expression  being  exiled  ia  equivalent  with  tcanaportadon,  and  it  signifies 
to  be  banished  or  foreed  to  abjure  the  realm  ag^nst  one's  consent 

The  chapter  nest  declares  that  none  shall  be,  "  m  any  manner,  dedroged 
contrary  to  the  law  of  the  land ;  "  which  Sr  Edward  Coke  interprets  to  agnlfy 
being  "  forjudged  of  life  or  h'mb,  disinherited,  or  put  to  torture  or  death."  Jle 
also  observes  that  the  words  "  in  any  manner "  are  added  to  the  expression 
"  destroyed,"  and  to  uo  other  in  the  sentence,  becaase  they  prohibit  any  means 
being  used  by  which  this  destruction  may  be  brought  about ;  thus,  if  any  indi- 
vidual be  accused  or  indicted  of  felony,  his  goods  or  lands  can  neither  be  seized 
into  the  king's  hands,  nor  granted,  nor  even  promised  to  another,  before  his 
attainder. 

In  the  original  Latin  of  this  charter,  the  above  eng^ement  is  followed  by 
the  words  "«*e  taper  earn  ibimua,  nee  luper  eum  mUtenau;"  of  which  the 
literal  tran^^on  la,  "  nor  will  we  pass  upon  him,  nor  commit  him,"  &c. ;  but, 
as  the  maigin  of  the  statutes  at  large  observes,  these  words  do  by  no  means  ex- 
press the  sense  of  the  original ;  and  Sir  Edward  Coke  states  that  they  signify 
that  none  shall  be  condemned  at  the  king's  suit,  either  before  the  king  in  his 
bench,  where  the  pless  are  supposed  to  be  held  in  his  presenoe,  or  before  any 
judge  or  commission  whatever. 

The  word  peer  was  probably  originally  derived  of  the  Latin  par,  an  equal, 
but  was  afterward  used  to  agnify  the  vassals  or  tenants  of  the  same  lord,  who 
were  equals  in  rank,  and  were  obliged  to  attend  him  in  his  courts.  They  were 
also  called  peers  of  fees,  either  because  they  held  their  fees  or  estates  under 
him,  or  because  they  sat  in  his  courts  to  judge  with  hhn  of  disputes  arising  upon 
fees  ;  and  if  there  wore  too  many  in  one  lordship,  the  lord  Selected  twelve  of 
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his  tenants,  who  received  tlie  title  of  peera  by  way  af  dislinotion,  wlience  it  is 
eaid  tliftt  joriea  liave  been  derived. 

To  be  judged  according  to  "  the  law  of  the  land,"  is  the  lost  privilege  se- 
cured bj  the  present  chapter ;  which  eipression  Sir  Edward  Oote  interprets  ta 
raguify  the  law  of  England,  in  its  niost  eitensive  sense,  binding  both  the  boy- 
ereign  and  the  Bubject ;  for  which  cauae  it  ia  not  written  in  the  name  of  either. 
It  likewise  signifies  that  none  of  the  foregoing  penalties  were  to  be  imposed, 
but  after  due  proeesa  of  the  commnn  law. 

Oh.  XL. — The  intent  rf  this  chapter,  which  in  the  third  great  charter  oF 
Kin<'  Henrj  HI.,  vide  page  140,  was  added  to  the  preceding,  was  to  abolish  those 
fines  which  were  andentlj  paid  ifr  delay  or  eipedite  law  proceeding  and  to  pri>- 
cnre  favor.  Madox,  who  in  hia  history  of  the  ciehequer,  chap,  xii.,  gives  niun- 
erouB  instances  of  these  fines,  states  that  the  counties  of  Norfolk  nsed  to  pay 
on  annual  composition  at  the  exchequer,  that  it  might  "  be  fairly  dealt  with." 

By  the  expression,  "  to  noce  will  we  sdl,"  were  abolished  those  eioessively 
high  Snes  piud  for  procuring  of  right  or  judgment  The  words,  "  to  none  wiH 
we  den^p"  referred  to  the  stopping  of  suits  or  proceedings,  and  the  denial  of 
writs ;  and  the  engagement,  "  to  none  will  we  delag  i^ht  or  justice,"  provided 
against  those  delays  which  were  caused  by  the  counter-fines  of  defendants,  who 
would  Bometimei  outbid  the  plaintiff,  or  by  the  will  of  the  prince. 

The  conciudii^  words  of  this  chapter  are  all  which  require  to  be  noticed, 
namely,  "  WjA(  and  justice."  The  former,  accordhig  to  Lord  Coke,  signifies  the 
law,  because  it  guides  as  a  right  line,  discovers  that  which  is  wrong,  is  the 
best  birthright  of  the  subject,  and  is  supposed  to  allude  to  the  Writ  of  Right, 
which  must  be  given  without  fine.  The  paaaage  then  ordains  that  neither  right, 
norlaw,  which  forms  Ihemeana  of  procuring  justice,  hoc  justice  itself,  which  is  the 
end  of  the  law,  shall  be  bought,  sold,  or  denied.  Such  are  the  contents  of  these 
important  chapters,  which  admit  of  the  moat  aiten^ve  commentary  and  analysis  ; 
for  it  is  aptly  though  quaintly  observed  by  Lord  Coke,  in  concluding  ills  minute 
illustrations  of  these  passages :  "  As  the  gold-finer  will  not,  out  of  the  dust  of 
shreds  of  gold,  let  pass  the  least  crum,  in  respect  of  the  eicelleney  of  the  melaH, 
BO  ought  not  the  learned  reader  to  passe  any  syllable  of  the  law,  in  respect  of  tho 
excellency  of  the  matter." 

Chs.  XLI.,  XLIL  The  protection  from  "evil  tolls  "is  a  security  from  paying 
ao  lari'e  a  custom  or  impoaition  upon  any  gooda,  that  the  fair  profit  is  lost  there- 
in, and  the  trade  thereby  prevented. 

Lord  Coke,  in  his  Commentary  on  Pleas  of  the  Crown  contidned  in  his  Third 
InatUule,  chapter  84,  shows  that  there  were  oertdn  orders  of  men  under  a  con- 
tinual prohibition  of  quitting  the  realm  without  the  king's  prcvioos  license; 
though  by  the  common  law,  every  one  had  liberty  to  go  where  he  would,  pro- 
vided he  was  under  no  injunction  to  remtun  at  home.  Some  of  the  persons  who 
■were  not  to  depart  without  the  king's  license  were  peers,  because  they  were  the 
eoundUorS  of  the  crown;  knights,  because  they  were  to  defend  the  kiiy^dom 
from  invasion ;  all  ecclesiastics,  iiecause  they  were  confined  by  a  special  law,  on 
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iiccount  of  their  ftttachment  to   the  See  of  Eome ;  and  all  archers  and  attiH- 
cere,  lest  tbej  should  instruct  foreigners  how  to  rival  the  maEufacturea  of  Ei^- 

By  the  writ  oalled  "  jw  exeat  regno,"  the  sovereign  has  still  the  power  of  con- 
fining his  Bubjecis  within  the  kingdom,  under  ecverc  penalties,  because  everj  man 
ought  of  right  to  defend  the  king  and  his  realm ;  and  to  this  reason  Magna 
Charta  has  a  reference,  when  it  stales  that  in  time  of  war  persona  maj  ha  re- 
Btrdned  from  going   abroad  "for  some  short  space  for  the  good  of  the  king. 

Ch.  XLin.  The  signification  of  the  title  Honor,  is  a  more  noble  sort  of 
lordship,  on  which  other  inferior  estates  depend,  bj  the  performance  of  certain 
services  to  the  superior  chlef^  who  ia  called  the  Lord  Paramount ;  and  his  seign- 
iorj  is  frequently  termed  an  honor,  not  a  manor,  especially  if  it  ever  have  be- 
longed to  the  king  or  to  an  andcnt  feudal  baron.  To  constitute  an  honor, 
however,  it  was  essential  that  it  should  have  been  originally  ci'eated  by  the  king, 
and  that  it  should  be  hoiden  of  the  king ;  for,  though  the  king  might  grant  it  to 
a  subject,  yet  if  it  were  assigned  to  another,  it  could  not  be  hoiden  of  a  sub- 

Tho  word  escheat,  which  also  occurs  in  this  chapter,  is  derived  of  the  old 
French  word,  etckeoir,  to  return  or  happen :  and  it  signifies  the  return  of  an  estate 
to  a  lord,  either  oti  failure  of  issue  from  tlie  tenant,  or  upon  account  of  such 
tenant's  felouy.  The  nature  of  reliefs  paid  to  the  chief  lord  at  the  entry  of  a 
new  heir,  has  already  been  particularly  described ;  and  it  was  usua!  for  honors 
to  be  let  out  to  the  sheriffa  to  farm,  in  the  manner  already  stated. 

Chs.  XLIV.,  XLVII.,  XLVIIL,  LIII.— "  Whena  conqueror,"  says  Mr.  Lewis, 
"  settled  the  economy  of  a  country  which  he  had  previously  vanquished,  it  behoved 
him,  in  order  to  secure  hia  new  acquisition,  to  keep  the  natives  of  the  country 
(who  were  not  his  military  tenants)  in  as  bumble  a  condition  as  possible ;  and 
more  especially  to  restrain  them  from  the  use  of  arms ;  and  as  nothing  could  do 
this  so  effectually  as  the  prohibition  of  hunting  and  ahootmg,  it  became  a  matter 
of  poMcy  to  reserve  this  riglit  to  himself,  or  to  those  of  his  capital  feudatories  (the 
greater  barons),  on  whom  be  thought  proper  to  bestow  it"  On  this  account 
these  laws  were  both  instituted  and  eieculed  with  much  cruelty;  but  m  Canute's 
charter,  granted  at  Winchester,  in  the  year  1016,  many  of  the  offences  commit- 
ted, both  on  the  vert  and  venison,  were  to  be  redeemed  by  fines ;  and  this 
restriction  estendod  only  to  the  royal  forests.  The  succeeding  century  pro- 
duced a  terrible  alteration  in  these  statutes;  beasta  of  venery  were  then  consid- 
ered to  belong  solely  to  the  king,  and  the  right  of  taking  them  to  be  vested 
only  in  him ;  and  while  the  Norman  gosernment  carried  these  regulations  to 
their  greatest  eitent,  a  wide  range  of  country  was  appropriated  for  the  chase  by 
the  command  of  Wilbam  the  Hrst,  which  was  then  denominated  the  New  For- 
est. Within  these  lunita,  and  under  the  color  of  forest  law,  the  most  horrid 
tyrannies  and  oppreaaions  were  exercised ;  the  penalties  attached  to  the  destroy- 
ing a  beast  ftithiu  the  bounds  of  a  forest,  were  made  almost  as  severe  as  taking 
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away  the  life  of  a  hamau  being,  Tbeae  principles,  if  we  credit  the  assertion  of 
Matthew  Paris,  seem  to  have  influenced  the  micd  of  John  more  than  that  of  any 
other  monarch,  for  bis  interdict  touching  the  chase,  oitended  to  the  winged  aa 
well  as  to  the  four-footed  creattou.  It  is  not  surprising  that  from  such  laws  as 
these  the  people  of  England  should  contend  as  eamesUy  for  liberation,  as  from 
the  other  oppreaaiona  of  the  feudal  sjstem  ;  and  John  would  have  been  as  reluc- 
tant to  confirm  the  charter  of  forests,  aa  he  was  to  ratifj  the  charter  of  liberties; 
but  the  former  instrument  waa  granted  in  the  ninth  year  of  hia  successor.  King 
Henry  the  Third. 

Ch.  XL  v.— Dr.  Brady  aupposea  that  the  office  of  chief  justiciary  was  origin- 
ally derired  from  Normandy,  where  he  believes  him  to  have  been  the  same  aa 
the  grand  seneschal;  in  England  he  had  estetidve  power  over  all  the  inferior 
officers  of  the  law,  took  cognizance  of  all  crimes,  and  was  ofYen  general,  vice- 
roy, and  guardian  of  the  kingdom.  The  annals  of  Waverley  (which  are  contem- 
porary with  Magna  Charta),  beades  the  oppres^on  and  incontinence  of  the  king 
himself,  ascribe  the  anger  of  the  barons  to  the  ill  use  which  Peter,  Bishop  of 
Winchester,  who  in  1213  was  constituted  chief  justiciary,  made  of  his  newly 
acquired  power,  during  the  absence  of  King  John  in  France.  And  this  appears 
the  more  probable,  because  the  nobility  were  from  the  first  extremely  disgusted 
at  his  promotion,  taking  it  very  ill  that  a  foreigner  should  be  preferred  above 
them  all ;  and  because  in  the  great  charter  we  find  the  power  of  the  chief  jus- 
ticiary conaiderablj  curbed  in  many  instances,  and  a  strong  innuendo  ^ven,  that 
the  officers  of  justice  had  l>een  defident  in  the  knowledge,  or  at  least  in  the  ob- 
servance, of  the  laws  of  the  land. — Thompson's  Magna  Char'a. 

Ch.  XLIS. — These  hostages  were  first  taken  about  the  year  1208,  during  Ihe 
time  of  the  interdict,  when  King  John,  fearing  that  the  Pope  might  absolve  all 
hij  subjects  from  their  allegiance,  demanded  pledges  of  all  the  barons,  ic,  whom 
he  suspected,  to  be  delivered  to  him  as  securities  for  their  future  fidelity. 
"Many  of  them,"  sayS  Dr.  Brady,  "gave  their  sons,  their  nephews,  or  thar 
nearest  relations  to  the  naessengers  whom  he  sent  for  them.  In  July,  1211,  when 
he  marched  into  Wales  and  subdued  it,  he  received  twenty-eight  hostages  from 
the  nobles  of  that  nation,  who  were  esecated  on  account  of  a  revolt  in  the  year 
following. 

Ch.  LI. — The  01st  chapter  of  John's  charter  provides  for  the  dismission  of 
certain  alien  soldiers,  distinguished  by  the  names  of  foreign  knights,  crossbow- 
men,  and  stipendiaries,  who  had  been  probably  hbed  by  the  king  to  a.ssiat  him 
against  his  barous. ,  Even  under  the  feudal  system,  paid  or  stipendiary  troops, 
both  national  and  foreign,  were  engaged  by  the  monarcha,  with  the  sums  given 
by  such  as  commuted  for  their  services;  and  thei  d  t'es  were  oaitlc  guards, 
foreign  garrisons,  or  the  protecting  of  the  marches,  b  drsfbkgdm 
adjoining  Wales  and  Scotland.  Then'  pay  was  som  I  m  t  f  th  p  y 
purse,  or  else  they  were  suffered  to  live  at  free  qua  (  rs  a  d  b  n;,  t  Uy  a 
party  of  wandering  brigands  from  all  nations,  ready  t       mbra  «     nj     d     lo 
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tire,  they  gave  rise  to  that  cause  of  complaint  alleged  against  them  in  llie  text, 
that  they  came  with  hoi'ses  and  arms  to  the  molestation  of  the  kingdom. 

As  the  crossbow,  or  hand  arbalUt,  is  s^d  to  have  been  introduced  into 
France  by  the  first  crusaders,  and  to  have  been  used  early  in  the  reign  of  Louis 
le  Gros,  wbieh  began  in  1108,  it  may  probably  account  for  the  baliatarii,  Or 
orossbowmen,  being  foreigners. 

Ch.  LII. — ^This  chapter  provides  for  the  restoration  of  any  possessions  wiiich 
had  been  unjustly  seized  on  during  his  dispute  nith  t^e  barons  ;  though  at  the 
same  time  it  has  a  retroapeclJTe  effect,  by  referring  to  such  as  were  seized  in 
the  reigns  of  Henry  II.  and  Richard  I.,  then  remaining  in  the  king's  hajids. 
This  demand,  however,  appears  to  have  been  already,  in  some  degree,  complieil 
with;  for,  about  February  or  March,  121i,  John  assumed  the  cross  as  a  protec- 
tion, and  the  present  clause  refers  to  some  estates  concerning  which  pleas  had 
before  been  moved,  and  ini^uisitions  previously  taken.  The  text  observes  that 
all  otherH  were  to  be  respited  for  the  usual  term  of  the  cnisaderis,  by  which 
was  signified  Uie  space  of  ttu-ee  years.  aUowed  to  all  who  took  the  cross,  during 
which  time  their  debts  bore  DO  interest,  even  from  the  day  on  which  they  joined 
the  crusade ;  nor  eould  a  crossed  debtor  be  cited  before  any  court,  until  lus 
return  from  beyond  the  seas.  On  account  of  these  priTJleges,  and  from  their 
suspicions  that  King  John  had  assumed  the  cross  only  t«  secure  himself  and  his 
possessions,  the  barons  probably  inserted  that  peculiar  clause  in  the  text,  pro- 
viding that  if  be  did  not  go  upon  the  crusade,  he  would  immediately  grant  them 
their  petitions. 

Ch.  HV. — The  particular  Species  of  action  indicated  in  this  chapter,  ia 
called  an  appeal  to  death,  which  is  of  two  kinds,  murder  properly  so  named, 
and  manslaughter ;  these  being  the  only  crimes  for  which  an  appeal  can  be 
brought  for  a  relation,  ali  others  referring  to  the  parties  themselves.  The 
appeal  of  death,  however,  cannot  be  brought  for  every  relation,  but  only  by  a 
widow  for  the  death  of  her  husband,  and  by  the  heir  male  for  that  of  his  mother 
or  ancestor,  which  heirship  was  extended,  by  an  oiiiinance  of  King  Henry  I.,  to 
the  four  nearest  degrees  of  blood.  The  writ  of  appeal  is  a  natural  consequence 
aimexed  to  the  widowhood  of  a  woman,  and  is  allowed  her  on  account  of  tba 
loss  of  ber  husband  ;  If,  therefore,  she  marry  before  or  during  her  appeal,  it  ia 
entirely  lost ;  and  if  atler  judgment,  she  cannot  demand  execution. 

The  principal  value  of  appeals  of  murder  cau  hardly  be  estimated  at  the 
present  day;  though  anciently  there  were  reasons  for  thus  prosecuting  olTcnccs 
rather  than  by  indictment.  Blackstone  and  Barrington  suppose  that  they  had 
Uieir  origin  in  those  times  when  a  pecuniary  satisfaction  was  paid  fur  the  expia- 
tion of  great  crimes ;  and  princes  were  accustomed  to  pardon  even  murder, 
con^dering  it  as  homicide,  for  a,  certain  sum,  entitled  a  vieregild,  to  be  paid  to 
the  nearest  relation. 

An  acquittal,  iu  the  case  of  an  appeal,  protected  the  party  from  being  after- 
ward indicted  for  the  same  offence  ;  and  it  was  provided  by  the  statute  of  West- 
minster, ch.  lii.,  that  in  such  a  case  the  appellor  or  prosecutor  should  suffer  a 
lO" 
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Qt,  pa^  a  fine  to  the  hmg,  imd  make  restitution  to  the  defend- 
ant for  bia  imprisonment  and  infamy ;  which  proviaon  was  of  congideraMe  effect 
in  diaoouragiDg  tbe  common  use  of  appeals.  If,  on  the  contrary,  the  appellee 
were  found  guilty,  he  suffered  the  same  judgment  as  if  he  had  been.  coDTictcd 
by  indictment ;  the  king  having  no  power  to  pardon  him,  any  more  than  be  had 
to  permit  the  payment  of  the  weregild, 

Chb,  LVI.,  LVU.— The  teit  of  King  John's  great  charter  declares,  that  all 
these  dispDies  shall  be  dedded  by  a  threefold  law,  peculiar  to  that  place  to 
which  they  might  refer  :  as  the  law  of  England  for  English  tenements  ;  that  of 
Wales  for  Welsh  poseeeeioDS ;  and  that  of  the  Marches,  for  those  estates  situate 
on  the  bordera  of  the  two  countries.  The  term  marchei  is  derived  either  from 
the  German  word  inoj-c£,  a  mark,  limit,  or  boundary,  or  from  the  old  French 
marqtie,  signam  ;  and  it  signifies  the  line  of  distinction  between  two  territories, 
conadered  as  enemies'  countries,  which  was  aociently  tbe  case  betwiit  England, 
Wales,  and  Scotland.  The  Welsh  marches  are  situate  on  the  western  and 
northern  sides  of  Shropshire.  They  were  governed  by  certain  of  the  nobility 
caJled  lords  marchers,  or  marquesses  of  the  marches  of  Walea,  who  possessed  a 
kind  of  palatine  authority  in  thctt  respettiTe  temtories,  administered  justice  to 
the  inhabitants  in  their  own  courts,  and  were  gitWd  with  several  privileges  and 
immunities,  particulBrlj  under  certain  circumstances,  with  an  eiemptioo  from 
the  royal  writ. 

The  law  of  Wales,  which  is  also  mentioned  m  this  part  of  the  great  charter, 
refers  to  that  coda  which  was  left  to  the  ancient  inhabitants,  with  such  parts  of 
the  country  as  were  not  taken  Irom  them  It  consisted  of  the  statutes  drawn 
up  by  Bowel  Dha,  king  of  South  Wales,  in  940,  and  his  council  at  "  the  White 
House  on  the  River  Taf,"  which  were  formed  of  the  ancient  laws  and  customs 
of  the  country,  then  fallen  into  decay,  amended  and  increased. 

Ch.  LVIII.— The  58th  and  S9th  chapters  of  this  charter  relate  to  two  events  in 
the  life  of  King  John,  and  hia  connection  with  the  princes  of  Wales  and  Scotland. 
In  1211,  the  lords  of  the  Welsh  marches  made  several  heavy  complaints  to  John 
against  Llewellyn,  the  great  prince  of  North  Wales,  concerning  his  ravages  and 
incurdons  into  England,  and  the  kmg,  assemhling  an  army,  marched  Oirough  the 
whole  country,  whence,  however,  he  aoon  returned,  with  considerable  loss.  In 
1312  he  entered  Wales,  and,  as  many  of  the  Welsh  nobility  were  of  his  party. 
Prince  Llewellyn,  who  had  married  Joan,  the  king's  natural  daughter,  sent  her 
to  him  U)  make  terms  of  peace,  which  were  afterward  confirmed  between  the 
prince  and  the  king.  Hostages  were  then  given,  and  Llewellyn  promised  the 
king  toward  his  charges,  20,CiOO  head  of  cattle  and  40  horses.  The  patent  roll  of 
the  16th  of  John,  1216,  membrane  8,  records  a  warrant  for  the  delivery  of  certain 
Welsh  hostages,  probably  some  of  those  mentioned  in  the  text. 

Ch.  LIS. — John's  agreement  with  Alexander  II.,  king  of  Scots,  which  occu- 
pies the  Sflth  chapter,  refers  to  the  capture  of  his  father  William  L,  in  1173,  at 
Alnwick  m  Northumberland,  when  he  covenanted  to  restore  all  that  he  had  taken 
from  England,  to  do  homage  for  bis  crown,  and  give  as  security  tbe  castles  of 
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Eoibui^h,  Berwick,  Sterling,  and  Edinburgh.  On  November  22d,  1 200,  the  aame 
king  did  bomage  to  John  at  Lincoln,  and  then  demanded  of  him  the  restoration  of 
tbe  counties  of  Northumberland,  Cumberland,  and  Westmoreland,  with  all  thrip 
appurtenancea,  aa  hia  ancient  right  and  inheritance ;  but  aa  they  came  to  no  agree- 
ment,  William  returned  discontented  into  Scotlaad,  But  though  this  claim  re- 
mained unanswered  until  the  king's  death  in  December,  1214,  he  had  entered  into 
such  a  friendly  compact  with  John,  as  to  send  his  son  Alexander  over  to  England^ 
where  he  was  knighted  m  1212.  In  the  citil  nars  of  the  barons,  the;  invited 
Alexander  to  join  them,  after  the  eonoluaion  of  Magna  Charta  ;  and  in  1216,  he 
entered  England,  where  Norham  Castle  was  surrendered  to  him  upon  terms.  Aa 
he  marched  farther  into  the  country,  he  took  homage  of  Norlhumbcrland,  and  the 
barons  of  Yorkshire  fled  to  him  for  protection  from  John's  advancing  army,  be^ 
fore  which,  however,  he  was  at  length  forced  to  retreat  into  his  own  kingdom. 
He  afterward  married  Joanna,  King  John's  eldest  daughter  by  his  third  qneen, 
Isabella  of  Angoulfime,  at  York,  on  June  25th,  1221. 

Cu.  LX. — The  insertion  of  this  clause  of  the  great  charter,  by  which  ail  the 
engagements  and  limilationa  between  the  king  and  his  barons,  &c.,  are  made 
binding  on  them  toward  their  own  dependents,  has  been  sometimes  attributed 
to  John  himself.  "  For,"  says  Dr.  Henry,  in  his  Hislory  of  Great  Britain,  after 
mentioning  this  probability,  "  though  the  great  barons  were  verj  desirous  to  pre- 
vent the  tyrannical  exerciae  of  the  feudal  authority  toward  themselves,  many 
of  tbem  were  much  inclined  to  eierdse  it  in  that  manner  toward  their  vassals, 
and  continued  to  do  so  after  thia  charter  was  granted."  "  This,"  he  continues, 
"both  encouraged  our  kings  1o  violate  all  ils  limitations,  and  furnished  them 
with  a  ready  answer  to  all  the  complaints  of  their  barons."  Lord  Coke,  how- 
ever, views  this  clause  in  a  very  different  aspect,  since  he  says  of  it ;  "  This  is 
the  chief  felicity  of  a  kingdom,  when  good  laws  are  reciprocally,  of  prince  and 
people,  as  is  here  undertaken — duly  observed."  Dr,  Lingard,  in  his  History 
of  England,  Vol.  n.,  ch.  xiv.,  page  SSt,  seems  to  believe  that  as  the  great  body 
of  freemen  was  composed  of  the  subvassals  of  the  immediate  tenants  of  the 
crown,  the  clause  was  inserted  for  them,  because  they  had  assisted  in  procuring 
the  charter  itself.  By  Samuel  Henshall,  it  is  asserted  that  John  hunself  caused 
this  passage  to  be  included  in  the  articles  of  the  great  charter  ;  and  it  is  to  be 
observed  to  be  the  only  clause  which  affects  the  whole  body  of  the  people. 

Ch.  LXII.-— Ailer  the  extended  and  violent  hostilities,  between  the  king  and 
his  peers,  the  great  charter  properly  contains  one  section,  as  an  act  of  obUvion 
and  reconciliation ;  which  it  may  be  observed,  has  so  much  of  a  retrospective 
view,  as  to  commence  at  the  preceding  Easter,  April  2ath,  1216.  The  peace 
was  actually  concluded  on  Friday,  June  19th,  and  it  was  announced  to  the  king's 
party  by  the  fallowing  letter,  which  is  entered  on  the  patent  rolls,  and  which  in 
referring  to  the  fines  and  tenseiire, — a  military  tax  or  contribution — may  be 
thought  to  have  some  allusion  to  the  taking  away  of  unlawful  amerciamenls, 
provided  by  chapter  Iv.  of  King  John's  charter. 

"  The  king  to  Stephen  Harengod,  &e.     Know  ye,  that  a  firm  peace  was,  by 
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the  grace  of  God,  mado  between  us  and  our  barons,  on.  the  Friday  next  after  the 
feast  of  the  Holy  Trinity,  at  Runnemede  near  to  Staines,  and  that  there  ne  took 
homage  of  the  same.  Wherefore,  we  steadfastly  command  and  instruct  you,  as 
ye  have  respect  unto  us,  and  our  honour,  and  the  peace  of  our  kingdom,  tliat 
you  shaJi  no  further  disturb,  nor  do  any  eiil  to  our  barons,  nor  to  others,  for 
the  future;  nor  permit  any  occaaou  to  be  taken  from  the  former  discord  be- 
tween ua  and  them.  We  also  command  you,  that  of  the  fines  and  tenserira 
taken  by  ua  on  account  of  that  discord,  if  any  remain  to  be  pmd  after  the  afore- 
Baid  Friday,  nothing  aliall  he  taken.  And  the  bodies  of  the  prisoners,  and 
hostages,  and  such  as  are  detuned  on  account  of  those  wars,  or  fines,  or  tense, 
riie,  aforesaid,  shall  be  liberated  nithout  delay.  All  tlie  aforesaid  shall  be  done 
as  ye  have  respect  to  our  person.  And  in  testimony  of  this  matter  we  send 
to  you:  Witness  myself,  at  Kunnemede,  the  18th  day  of  June,  m  the  Seven- 
teenth year  of  our  reign." 
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The  Charter  of  King  John,  had  its  provisions  been  faithfully 
executed,  would  unquestionably  have  been  found  sufficient  to  en- 
sure the  safety  of  the  subject  and  the  quiet  of  the  kingdom.  As 
yet  the  refinements  of  a  high  civilization  were  unknown,  and  a 
complicated  system  of  government  could  only  have  resulted  in 
confusion.  To  secure  mankind  in  the  possession  of  life,  Hberty, 
and  property,  are  the  sole  objects  of  all  government ;  and  that 
form  is  the  best  for  every  people,  which  in  its  peculiar  circum- 
stances is  the  best  adapted  to  attain  this  end.  Ideal  systems  for 
the  government  of  mankind  are  the  dream  of  the  philosopher,  but 
the  Eepublic  of  Plato  and  the  Arcadia  of  Sydney  only  serve  to 
show  what  man's  condition  might  be  if  man  were  not  what  man  is. 
Magna  Charta  was  sufficient  for  its  time,  so  far  as  any  mere  agree- 
ment could  suffice ;  but  it  is  not  in  human  nature  to  surrender 
power  without  a  desperate  struggle,  and  the  successors  of  King 
John  were  always  ready  to  evade  the  plainest  promises  of  an  in- 
strument which  they  alleged  was  only  binding  on  the  monarch  who 
bid  granted  it  We  are  not,  then,  to  imagine  that  the  usurpations 
and  f  j-prcfsioaa  of  the  orowu  ceased  with  the  giving  of  the  char- 
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ter.  Far  from  it.'  It  was  in.  consequence  of  royal  wrongs  that 
the  necessity  of  further  guarantees  of  rights  came  to  be  manifest 
to  eyery  class  in  the  community,  and  that  the  people  were  from 
time  to  time  compelled  to  wrest  from  their  sovereigns  some  part 
of  the  functions  of  gOTernment,  nntO  the  crown  became  the  weai- 
est  of  the  three  estat«s.  The  great  advantage  acquired  through 
the  charter  to  the  cause  of  freedom  was  this,  that  the  people's  or- 
dinary rights  were  clearly  stated  and  distinctly  guaranteed,  and 
that  the  right  of  revolution  and  rebellion  was  acknowledged  to 
exist  when  other  rights  were  outraged  by  the  crown.  The  hope 
to  be  derived  from  these  acknowledgments  and  recognitions  lay  in 
this,  that  a  free  parliament  existed,  jealous  of  its  liberties  and 
watchful  of  the  sovoreign,  ready,  as  occasion  offered,  to  restrain  his 
power  and  to  provide  securities  against  the  overweening  claims  of 
his  prerogative.  With  such  an  institution,  it  could  hardly  be  a 
matter  of  doubt  that  checks  would  be  from  time  to  time  set  on 
royal  power,  and  that  new  agencies  of  government  would  be  crea- 
ted which  must  in  the  end  destroy  the  autocratic  claims  of  English 
sovereigns,  and  in  their  stead  erect  a  oommouwealth  of  freemen. 
Some,  perhaps,  of  the  brave  barons  who  took  part  in  the  long  con- 
test, of  which  Runnymede  was  but  the  first  great  battle  ground,  saw 
in  the  objects  they  attained  a  glimmering  of  so  nethiug  greater  for 
posterity  than  they  had  yet  imagined  for  themselves  but  these 
were  at  the  best  but  vague  hopes.  To  overthrow  onso)  latel  an! 
prescriptive  power  is  no  slight  task  and  t  was  only  1  ng  c  ntm 
ued  and  repeated  wrongs  which  educated  them  to  know  and  guar  1 
their  rights.  Through  the  long  t  rm  t  yeirs  wh  oh  intervened 
between  the  death  of  John  and  the  accession  of  the  Stuarts  there 
is  little  to  be  seen  but  a  succession  of  \ain  content  in  w  Id  c  v  1 
wars,  with  now  and  then  a  step  made  or  a  step  Inst  in  the  devel 
opment  of  constitutional  government.  Freedom  blooms  more  tlowly 
than  the  century  plant  of  South  America ;  and  once  destroyed,  it 
cannot  be  restored  to  life  and  vigor  but  by  copious  watecings  of 
blood.     The  moral  of  our  illustration  needs  no  eapositiun. 

We  have  said  that  in  the  Parliament  of  England,  and  the  rec- 
ognition of  its  rights  of  legislation  and  taxation,  lay  the  chief 
hope  of  the  people.     Yet  the  Parliament  a6  it  existed  in  tlie  reign 
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of  John  was  but  the  shadow  of  a  representative  assomhly.  It  is 
true  that  Magna  Charta  promises  that  the  greater  harons  shall  bo 
summoned  to  Parliament  by  special  writ,  while  all  other  tenants 
in  chief  are  to  be  summoned  in  gross,  and  that  this  distinction  of 
the  barons  into  greater  and  lesser,  obscure  as  it  is,  may  be  the  first 
hint  of  a  representation  of  the  commons.  Bat  yet  none  were  ad- 
mitted to  the  parliamentary  assembly  but  tenants  in  chief  of  the 
.  crown,  whether  their  teuures  were  great  or  small.  All  subfeu- 
datories  were  excluded.  Parliament  was,  therefore,  less  a  national 
assembly  than  the  feudal  council  of  the  immediate  vassals  of  the 
king.  Wo  are  now  briefly  to  trace  its  gradual  development  into 
the  present  Parliament  of  England. 

The  long  and  weak  reiga  of  Henry  III.,  from  1216  to  1272, 
with  all  its  indiscretions,  was  eminently  favorable  to  the  progress 
of  free  institutions.  Had  the  reign  of  such  a  prince  as  Edward  I. 
aacceeded  that  of  John,  the  charter  might  have  been  suppressed  ; 
but  Henry's  long  minority,  his  folly,  and  bis  weakness  gave  the 
barons  every  opportunity  to  strengthen  and  confirm  the  privileges 
they  had  won  from  John.  Moreover,  the  continued  civil  war 
which  soon  arose  between  the  barons  and  the  king,  revealed  the 
fact  that  either  side,  in  order  to  success,  must  gain  the  affections 
of  the  commons.  Hence  the  commons  were  invited  to  taite  part 
in  Parliament  by  chosen  representatives,  and  in  the  following  reign 
the  principle  of  popular  representation  came  to  be  a  fundamental 
principle  of  the  English  coaatitiition. 

At  the  Bcoeesion  of  this  prinee  in  1216,  the  Earl  of  Pembroke, 
the  great  advocate  of  the  popular  cause,  was  by  the  Parliament, 
appointed  governor  of  the  kingdom,  and  through  his  influence  the 
charter  of  King  John  was  revised  and  eonfirmed.  In  1223,  Henry 
was  declared  of  age,  and  being  utterly  incapable  of  governing  the 
kingdom,  the  supreme  power  was  entirely  exercised  by  his  justi- 
ciary, Hubert  de  Burgh.  In  1225,  when  war  with  France  broke 
out,  De  Burgh  was  forced  to  apply  to  Parliament  for  an  extraor- 
dinary aid ;  and  one-fifteenth  of  all  movables  was  granted  by  the 
barons,  on  condition  tljat  the  king  should  now,  in  his  majority,  ratify 
and  confirm  the  charters.  This  was  done.'  But  the  war  termi- 
nating in  disaster,  Parliament  refused  to  grant  another  aid,  and 
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popular  iodignation  hurled  the  justiciary  from  power.  During 
the  discontents  which  followed  the  disaster  of  the  English  forces, 
Henrj  added  greatly  to  tie  disaffection  of  the  people  by  marrying 
a  French  princess,  Eleanor  of  Provence,  and  by  introduction 
into  the  chief  places  of  the  court  and  kingdom  of  her  foreign 
relatives.  Enraged  at  being  governed  by  a  band  of  foreign  fa- 
vorites, the  barons  more  than  once  took  arms  against  the  king,  who 
jnst  as  often  swore  to  dismiss  the  obnoxious  persons,  and  as  often 
broke  his  oaths.  The  spirit  of  dissatisfaction  reached  its  culmi- 
nating point  with  the  defeat  of  Henry  in  the  Erench  war  he  had 
undertaken  contrary  to  the  advice  of  Parliament,  which  forthwith 
peremptorily  refused  further  supplies.  The  loss  of  the  king's 
French  possessions  proved  of  imiaense  advantage  to  England  The 
king  could  no  longer  threaten  one  part  of  his  dominions  with  a 
foreign  force  to  be  brought  from  the  rest :  the  birons,  separated 
from  their  continental  associations,  now  regarded  themselves  as 
English  peers  rather  than  as  Norman  nobles,  and  the  distinction 
of  the  Normans  from  the  English  began  graduallv  to  di-appear 
"The  two  races,"  says  Macauley,  "so  long  hostile,  soon  found  that 
they  bad  common  interests  and  common  enemies ,  both  were  alike 
grieved  by  the  tyranny  of  a  bad  king-— both  were  alike  indignant 
at  the  favor  shown  by  the  court  to  the  natives  of  Poitou  and  Aqui- 
taine.  The  grandsons  of  those  who  had  fought  under  William, 
and  the  great-grandsons  of  those  who  had  fought  under  Harold, 
began  to  draw  near  to  each  other  in  friendship ;"  and,  as  the  great 
charter  had  been  the  first  pledge  of  their  reconciliation,  so  the 
formation  of  a  representative  government  was  the  consimimatioa 
of  their  identity. 

After  his  serious  repulse,  Henry  endeavored  to  conduct  bis  gov- 
ernment without  advice  or  aid  from  Parliament,  hut  his  necessities 
compelled  him  in  1253  to  meet  the  barons,  who  solemnly  but  Srmly 
asked  for  a  redress  of  grievances.  The  clergy  seconded  the  barons. 
When  they  assembled  in  Westminster  Hall,  the  bishops  and  abbots  in 
their  robes  went  in  a  solemn  procession  to  the  king  with  lighted 
tapers  in  their  hands,  and  the  archbishops  then  pronounced  the 
fearful  sentence  of  excommunication  against  whoever  should  have 
violated  the  great  charter.     Terror-stricken,  the  weak-minded  king 
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eiclaimed,  "  So  help  me  God,  I  will  keep  tlie  charters  inviolate,  as 
I  am  a  man,  as  I  am  a  Christian,  as  I  am  a  knight,  as  lam  a  king  1" 
It  was  in  vain.  The  ting's  devotion  was  as  temporary  as  it  douht- 
less  was  sincere ;  and  hia  imprudence  now  led  him  to  an  act  which 
might  have  brought  ahout  the  ruin  of  his  familj,  but  fortunately  bad 
the  happier  result  of  furnishing  the  occasion  for  establishing  the  rep- 
resentative assembly  of  the  English  Comiiions.  At  the  instigation  of 
Pope  Innocent  III.,  Henry  undertook  the  conquest  of  Sicily  for  his 
son  Edmund,  and  tie  pope  supplied  him  with  the  sum  of  14,000 
marks  on  a  mortgage  of  bis  kingdom.  Mortgages  to  popes  in  those 
days  were  no  empty  form  ;  for  the  STiecessors  of  St.  Peter  were  good 
stewards  of  the  patrimony  of  the  apostolic  fisherman.  When 
SiciJy  was  conquered,  the  then  reigning  pope,  Alexander  IV., 
demanded  the  immediate  completion  of  their  contract  under  threat 
of  excommunication  of  the  king,  and  interdict  of  the  whole  king- 
dom. Driven  to  despair,  he  called  upon  his  Parliament  to  aid  him 
in  the  payment  of  hia  debt.  They  were  astonished  at  the  impu- 
dence of  the  demand  that  they  should  pay  so  vast  a  debt,  which 
they  had  never  authorized  him  to  contract ;  and  they  insisted  that  a 
committee  should  be  appointed  by  the  Parliament  to  administer  the 
affairs  of  the  kingdom,  which  their  sovereign  obviously  was  unfit 
to  govern.  The  king  consented,  and  the  Parliament  appointed 
twenty-four  persons  to  conduct  the  government ;  £.nd  it  was  fur- 
thermore resolved,  that  four  knights  should  be  elected  in  each 
county  to  represent  the  grievances  of  their  constituents  in  the 
next  Parliament.  But  the  barons  were  determined  on  more 
sweeping  reforms.  They  had  learned  by  long  experience  how  little 
confidence  could  be  reposed  in  kingly  faith  or  prudence,  and  they 
determined  once  for  all  to  cleanse  the  kingdom  from  the  corrup- 
tion which  had  grown  upon  it.  For  the  sake  of  greater  efficiency, 
Simon  de  Montfort,  the  ruling  spirit  among  the  barons,  caused 
twelve  instead  of  twenty-four  to  be  appointed  to  the  task  of  refor- 
mation, who  forthwith  dismissed  the  whole  of  the  king's  officers 
and  advisers.  The  king  himself  becaine  a  cipher  in  the  state  ;  and 
in  a  monarchy,  as  Mr,  Hallam  justly  says,  a  king  divested  of 
prerogatives  by  his  people,  soon  appears  even  to  themselves  an  in- 
jured party       The  decision  and  promptness  of  De  Montfort  and 
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the  twelve  baroTis  doubtless  carried  with  it  an  air  of  usurpation 
which  strengthened  the  hands  of  the  the  royalists ;  and  Prince 
Edward  flew  to  arms  to  vindicate  the  lost  prestige  of  royalty.  He 
was  speedily  defeated,  the  king  prince  were  taken  prisoners, 
and  de  Montfort,  who  had  no  desire  to  found  a  tyranny,  deter- 
mined to  summon  a  parliament  which  should  give  a  constitutional 
sanction  to  the  acta  he  was  determined  to  accomplish.  The  royal- 
ists of  course  were  chiefly  in  the  ranks  of  the  nobility ;  while  the 
citizens  of  London,  and  the  commons  generally,  were  enthusiastic 
for  the  cause  of  Leicester,  It  was  obviously  the  policy  of  Leices- 
ter to  call  the  citizens  and  commons  to  his  aid.  Writs  were 
therefore  issued,  ordering  the  Sheriff  to  elect  and  return  two 
knights  for  each  county,  and  two  burgesses  and  citizens  for  each 
borough  and  city  respectively  ;  aud  thus  the  principle  of  represen- 
tation hi'  h  d  ■  h  E  gV  h  G  m  d  h  f  d 
tion  0               se     H              C  mm 

T  h  m  P        m       w  k 

the  g'     mm  wh  ra  d  wh 

degre  h      to  ii 

Mucl  d     ff  h  d         H    ry 

they     m  w       L 

the  tl  h  0 

trary,     h  firm  dm  g 

ances        d  d  d  h 

Leiee  dm  h 

king  and  the  enlargement  of  the  prince.  Their  wishes  were  accom- 
plished ;  and  the  first  result  was  that  Prince  Edward,  making  his 
escape,  gathered  an  army,  overthrew  Simrm,  the  son  of  Leicester,  in 
the  battle  of  Kenilworth,  and  turning  to  meet  Leicester,  who  was 
hastening  to  the  succor  of  his  son,  surrounded  and  destroyed  his 
army,  giving  no  quarter  to  any  rank.  Ijeicostcr  himseif  was  slain, 
but  Jong  lived  in  the  affections  of  his  countrymen,  especially  of  the 
commons,  as  the  champion  of  liberty  and  equal  rights.  He  was  for 
generations  known  among  them  as  Sir  Simon  the  Righteous  ;  and 
though  he  died  escoraniunicate,  the  popular  credulity  believed  that 
notable  miracles  were  wrought  at  his  tomb. 
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For  once  the  king  now  acted  with  prudence.  Conscioua  of  his 
weakness,  notwithstanding  the  late  triumph,  he  appears  to  have 
shown  no  disposition  to  trample  on  the  charters  or  to  reassert  those 
ancient  claims  of  prerogative  which  would  have  plunged  the  king- 
dom ojice  more  into  revolt.  Measures  of  retribution  against  the 
late  rebels  were  left  t«  Parliament ;  but  the  rigorous  acta  of  this 
assembly,  consisting  as  it  now  did  of  those  barons  only  who 
had  been  the, steady  partisans  of  Henry,  produced  such  dis- 
turbances that  Henry  wisely  overruled  them.  Nor  did  his  modera- 
tion end  here.  His  most  powerful  partisan,  the  Earl  of  Gloucester, 
taking  umbrage  at  some  measures  of  the  court,  rose  in  rebellion 
and  seized  the  tower  of  London.  The  disturbance  wa",  by  a  mild 
course,  soon  hroiight  to  an  end ;  the  earl  was  free'y  pardoned,  and 
the  kingdom  was  restored  to  quiet.  But  the  king  was  sensible  that 
he  must  now  concilitate  the  commons  aiso  to  his  cause,  if  he  would 
hold  his  kingdom  in  tranquillity ;  for  with  them  remained  the  bal- 
ance of  piiwer  in  any  discord  between  him  and  the  barons.  He 
accordingly  determined  by  the  advice  of  his  council  (o  convene  a 
Parliament  on  the  plan  of  Leicester,  in  which  counties,  cities,  and 
boroughs'  should  be  duly  represented  ;  and  this  body,  from  which 
many  good  laws— called  the  Statutes  of  Malbridge — emanated,  having 
been  assembled  by  the  free  will  of  the  king  and  barons,  with  a  dis- 
tinct concesaionof  aright  of  parliamentary  representation  to  the  Com- 
mons, is  justly  regarded  aa  the  first  body  of  constitutional  English 
legislators,  in  which  the  House  of  Commons  was  a  constituent  part. 

During  the  rest  of  Henry's  reign  he  lived  in  peace ;  and  having 
in  a  period  of  bloodshed  and  rebellion,  reaped  the  bitter  fruits  of 
violence  and  usurpation,  he  at  length  enjoyed  in  quiet,  honor,  and 
security,  the  blessings  which  could  only  have  been  won  for  him  and 
his  distracted  kingdom  by  a  course  of  prudence,  moderation,  and 
conciliation.  Bnt  the  fiery  Edward  who  succeeded  him  was  made 
of  sterner  stuff  than  the  weak  Henry  ;  and  in  other  circumstances 
this  great  sovereign  might  have  swept  away  the  limitations  of  the 
royal  power  which  had  been  made  during  the  last  two  reigns.  But 
hia  own  energy  embarrassed  him.  His  victorious  wars  in  England 
and  Seotlaud  speedily  impoverished  his  treasury  ;  and  when  affairs 
upon  the  Continent  demanded  an  Immediate  expedition  into  France, 
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Edward,  vpho  tad  never  yet  coBfirmed  the  charters  of  the  previous 
reigns,  resorted  to  measures  of  the  most  violent  nature  to  provide 
the  necessary  funds.  Without  the  consent  of  Parliament  he  levied 
tallages  on  all  personal  property,  both  of  barons  and  commons,  made 
an  arbitrary  tax  on  wool,  and  demanded  of  merohants  loans  equal  to 
the  full  value  of  their  cargoes.  A  stroi>g  spirit  of  resistance  was 
aroused.  Henry  Bohun,  Earl  of  Hereford,  and  Roger  Bigod,  Earl 
of  Norfolk,  resisted  the  exactions  of  the  king  and  so  intimidated 
the  officers  of  the  crown  as  to  compel  them  to  desist.  They  even 
refused  to  allow  troops  to  be  mustered  for  the  expedition  into 
France,  alleging  that  the  levy  was  unlawful,  they  not  being  bound 
to  render  military  service  otherwise  than  in  attendance  on  the  royal 
person,  and  declaring  that  they  would  not  go  unless  the  king  him- 
eelf  went.  Indignant  at  this  unexpected  opposition  to  his  will, 
Edward  is  said  to  have  exclaimed  to  Hereford,  "  By  the  eternal 
God,  sir  earl,  you  either  go  or  hang !"  "  By  the  same  oath,  sir  king," 
said  the  undaunted  noble,  "  I  will  neither  go  nor  hang  1"  With  this 
defiance  the  two  earls  departed  to  their  castles  and  many  of  the 
barons  followed  their  example.  Edward's  affairs  admitted  no 
delay ;  and  having  endeavored  to  win  over  the  populace  of  London, 
and  to  conciliate  the  clergy  to  his  cause,  he  departed  into  Flanders. 
Thereupon  the  clergy  aided  with  the  country,  and  ere  long  the  war- 
like Edward  was  by  force  of  circumstances  driven  to  subscribe  a 
confirmation  of  the  charters  of  the  previous  reigns ;  and  moreover  to 
assent  to  the  important  Statute  ifo  iallagio  non  concedenAo,  which  pro- 
vided that  no  tallage  or  aid  should  be  levied  without  the  consent 
of  the  lords  and  commons  assembled  in  Parliament;  that  in  future 
no  seizure  of  wool,  hides  or  other  merchandise  should  he  made  to 
the  erown,  and  that  no  tolls  or  customs  should  be  levied  contrary 
to  the  charters.  The  better  to  secure  the  observance  of  these 
imporiant  provisions,  it  was  enacted  that  copies  of  the  charters 
should  be  sent  to  the  sheriff,  and  justices  in  Eyre ;  that  Ihey 
should  he  publicly  read  iri  the  cathedrals  and  sheriff  courts,  accom- 
panied by  a  solemn  sentence  of  excommunication  against  all  who 
should  presume  to  violate  their  sanctity  ;  and  that  knights  should 
be  indifferently  chosen  in  every  shire  to  inquire  into  every  ahuso 
and  infringement  of  these  statutes,    and  to  grant   redre»s  where   it 
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was  not  otherwise  provided  by  law.  From  this  time  fortli  we  may 
consider  that  the  right  of  parliamentary  represeutatioQ  was  so 
firmly  established  in  the  English  constitution,  that  no  tas  could  he 
assessed  on  any  portion  of  the  people,  lords  or  commons,  laity  or 
clergy,  without  the  express  assent  of  the  class  or  order  to  be  taxed ; 
and  it  was  fortunate  that  this  admission  was  conceded  by  so  power- 
ful and  great  a  prince  as  Edward.  Hitherto  concessions  from  the 
crown  had  been  extorted  from  unwise  and  weak  kings ;  so  that  even 
in  the  people's  own  minds  there  was  still  a  doubt  whether  those 
solemn  acta  were  permanently  and  unalterably  established.  But 
when  they  were  ratified  by  Edward,  who,  by  his  contemporaries  no 
less  than  by  posterity  was  admitted  to  be  one  of  the  most  wise,  saga- 
cious, powerful,  and  determined  mooarchs  of  his  age,  no  doubt 
remained  ihat  they  would  stand  forever," 

"  From  this  period  "  says  Lord  Brougham,  "  we  may  truly  say, 
that  the  constitution  of  Parliament,  as  now  established,  took  its  ori- 
gin j  and  however  that  body  may  have  occasionally  had  to  struggle 
for  its  privileges,  how  often  soever  it  may  have  submitted  unwor- 
thily to  oppression,  how  little  soever  it  may  have  shown  a  determi- 
nation to  resist  cruelty  and  injustice,  and  even  the  disposition  to 
beeome  the  accomplice  in  such  acts,  we  must  allow  that,  generally 
speaking,  it  has  ever  since  the  end  of  the  thirteenth  century,  formed 
a  substantive  and  eflective  part  of  the  constitution,  and  that  the 
monarchy  then  assumed  the  mixed  form  which  it  now  wears. 
"  The  English  nation,"  continues  the  same  noble  author,  "ought 
piously  to  hold  in  veneration  the  memory  of  those  gallant  and  virtu- 
ous men  who  thus  laid  the  foundation  of  a  constitution  to  which 
they  are  BO  justly  attached.  The  conduct  of  the  barons  iu  John's 
reign  is  indeed  above  all  praise,  because  it  was  marked  bj  as  much 
moderation  and  wisdom  as  firmness  of  purpose  and  contempt  of 
personal  danger."  "  But  to  withstand  the  measures  of  Edward,  a, 
prince  unequalled  by  any  who  had  reigned  in  England,  since  the 
Conqueror,  for  prudence,  valor  and  success,  required  a  far  more 
intrepid  patriotism  j  "  it  is  therefore  to  the  sacred  names  of  Henry 
BohuQ,  Earl  of  Hereford  and  Esses,  and  Roger  Bigod,  Earl  of 
Norfolk,  that  we  must  award  the  meed  of  praise  as  the  greatest 
patriots  England  has  produced  :  and  it  is  to  the  reign  of  Edward 
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that  we  must  r^fer  tbe  firm  aod  final  settlement  of  the  great  pnn 
ciples  of  cunatitutional  liberty  in  Li  {,1  md  ' 

It  IS  easier  to  lose  thau  to  win  back  From  (he  conque'.t  by 
the  NonnaiiB  to  the  confirmation  of  the  cbartera  by  king  Edward 
I.,  and  the  eDictment  (f  the  statute  de  taUagw  twi  hundred  and 
thirtj  years  of  wring  oppression  usurpation,  rebellion  civil  dia 
cord  and  iittstine  war  wert.  suffLred  and  nearly  four  hundred 
years  uf  conteat  and  vieiSBitude  bad  yet  to  pasi  before  the  rights  so 
long  acknowledged  and  so  cleailj  understood,  were  to  be  c[Uietly 
enjoyed  : — a  lesson  which  the  freemen  of  all  nations  should  not  fail 
to  bear  in  mind  when  they  are  tempted,  on  wbaterer  j 
sacrifice  their  liberties  to  a  supposed  necessity. 


NOTES. 

1.  Totit  of  Et^Uiih  Government  from  Magna  Oharta  io  Setay  VI.— Al- 
though  the  restraining  hand  of  Parliament  was  oondnually  growing  more  effeotnfJ. 
and  the  norions  of  legal  right  acquiring  more  precision  from  the  time  of  Magna 
Cbarta  to  the  wars  under  Henry  VI.,  we  must  jiistly  say  that  the  general  tone 
of  adminiatrntion  was  not  a  little  arbitrary.  The  whole  fabric  of  EngUsh  liber- 
ty rose  step  by  step,  through  much  toil  and  many  EauvificeB;  each  generation 
adding  eome  new  security  to  the  work,  and  trusting  that  posterity  would  perfect 
the  labor,  as  well  aa  enjoy  the  reward.  A  time,  perhaps,  was  even  then  fore- 
seen, in  the  visions  of  generous  hope,  by  the  brave  knighta  of  Parliament,  and 
by  the  sober  sages  of  justice,  when  the  proudest  ministers  of  the  crown  should 
recoil  from  Uiose  barriers  which  were  Uicn  dwly  pushed  aade  wiUi  impnnity. 

There  is  i  material  distinction  to  be  taken  between  the  esercise  of  tiie  king's 
undeniable  prerogative,  however  repugnant  to  our  improved  principles  of  free- 
dom, and  the  abuse  or  eitension  of  it  to  oppressive  purposes.  For  we  cannot 
fMfly  oonaider  as  part  of  our  ancient  constitntion,  what  the  Pariiament  was  per- 
petually remonstrating  against,  and  the  statute  hook  is  full  of  enactments  to 
repress.  Doubtlesa  the  continual  acquiescence  of  a  nation  in  arbitrary  govein- 
ment,  may  alternately  deatioy  all  privileges  of  positive  inaUtution,  and  leave 
them  to  recover,  by  such  means  as  opportunity  shaU  offer,  the  natural  and  im- 
prescriptible rights  for  which  haman  societies  were  established.  And  this  may, 
perhaps,  be  the  case  at  present  with  many  European  kingdoms.  But  it  .vnuld 
be  necesaary  to  shut  our  eyes  with  deliberate  prejudice  against  the  whole  tenor 
of  the  most  unquestionable   authorities,  againat  the   petitions  of  the  commona. 
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the  acta  of  the  legislature,  the  testintODj  of  hiBtorJans  and  lawyers,  before  we 
could  assert  that  Eogknd  acqaiesced  in  those  abuses  aai  opprcaaoiis,  which,  it 
must  be  confessed,  she  waa  unable  fully  to  prerent. — IIallam's  MidSe  Ages, 

2.  Hutne,  on  Charter  of  Henry  JTL — "  Thus  Iheae  famous  ehartcra  were 
brought  very  nearly  to  the  shape  in  which  ihey  have  ever  since  stood ;  and 
they  were,  during  many  generations,  the  dailing  of  the  English  nation,  and 
esteemed  the  most  sacred  rampart  to  national  li^rly  and  independence.  As 
they  secured  the  rights  of  all  oi'dera  of  men,  they  were  anxiously  defended  by 
all,  and  became  the  basis,  in  a  manner,  of  the  English  monarchy,  and  a  fciad  of 
ori^nsl  contract,  which  both  limited  the  authority  of  the  king,  and  ensured  the 
conditional  alle^ance  of  his  subjects.  Though  oflen  violated,  they  were  Still 
claimed  and  recalled  by  the  nobility  and  people  ;  and  as  no  precedents  were 
supposed  vahd  that  infringed  them,  thcj  rather  acquired  than  lost  authority 
from  the  frequeut  attempts  made  against  them  in  several  ages  by  regal  and  ar- 
bitrary power." 

3.  Ldcesler'a  Parliamenl. — The  commencement  of  the  year  126B  is  rendered 
forever  memorable  by  a  measure  destined  to  have  the  most  important  influence 
on  the  development  of  the  British  constitution ;  and  which,  aa  it  has  been  ele- 
gantly eipreseed,  has  "  afforded  proof  from  esperience  that  liberty,  o.der,  power 
and  wealth  are  capable  of  being  blended  together  in  a  degree  of  harmony  which 
the  wisest  men  had  not  before  believed  to  be  possible."  Hitherto  the  great  coun- 
cils of  the  nation  had  consisted  only  of  the  prelates,  barons,  and  tenants  in  chief 
of  iho  crown  ;  but  Leicester,  in  the  summons  for  a  parliament  at  this  time,  direct- 
ed the  "  sherifiS  to  elect  and  return  two  knights  for  each  county,  two  citizens  for 
each  city,  and  two  burgesses  for  each  borough  in  the  county ;  thus  establishing 
the  principle  of  rcpreafenlation,  and  giving  the  people  of  the  towns,  who  had 
hitherto  been  taxed  at  will,  a  share  in  the  legislature  of  the  realm.  By  a  fortu- 
nate chance  also,  they  were  allowed  to  sit  along  with  the  knights  of  the  shire  and 
not  in  a  separate  chamber ;  a  droumstance  which  greatly  contributed  to  give 
them  dignity  and  importance.  That  Leicester  could  have  foreseen  the  full  efibcts 
of  what  he  was  doing  is  not  U>  he  supposed.  The  measure  was  one  which,  in  the 
natural  course  of  things,  must  inevitably  have  occurred  within  a  few  years;  depu- 
ties for  the  towns  had  sitlen  for  the  last  century  in  the  Cortes  of  Spain  ;  towns 
were  everywhere  rising  into  importance,  and  becoming  of  too  great  weight  in 
the  iMlanee  of  states  to  be  any  longer  subject  lo  the  ari»itrarj  power  of  princea 
and  nobles.  Leicester  may,  doabtless,  have  seen  much  of  this,  but  his  probable 
motive  was  merely  to  the  parliament  members  who  he  knew  would  be  whoUy 
devoted  to  himself,  and  (he  ready  agents  of  his  will" — Keiohtlby's  Miatory  of 
Mnglarul,  voL  i.  p.  221. 

i.  Admisskm  of  Soraugh  R^iresenlaHves  to  Parliament. — Separation  of  the 
too  Howies. — There  is  no  great  difficulty  in  answering  the  question  why  the 


..Google 


240  EI8B   OF  PAELIAMENTAEY  BKPEESEXTATION. 

depnties  of  boroughs  were  finally  and  permanently  iagrafled  upon  Parliament 
by  Edward  I.  The  government  is-fls  becoming  constantly  more  Mtentire  to  the 
wealth  that  commerce  brought  into  the  kingdom,  and  the  towns  were  becoraing 
more  flouriahing  and  more  independent.  But,  chiefly,  there  waa  a  much  strong- 
er spirit  of  general  liberty,  and  a  greater  discontent  at  violent  ael3  of  preroga- 
tive, from  the  era  of  Magna  Charta ;  after  which  authentic  recognition  of  free 
principles,  many  acta  which  had  seemed  brfore  but  (he  regular  eieccise  of 
anthoiitj,  were  looited  upon  aa  infringements  of  the  subject's  right.  Among  these 
the  custom  of  aclting  tallage*  at  discretion  would  uatuvally  appear  the  most  mtol- 
erable ;  and  men  were  unwilliug  to  remember  that  the  buiyesses  who  paid  them 
were  indebted  for  the  rest  of  their  possessions  to  the  bounty  of  tb«  crown.  In 
Edward  I.'a  reign,  even  before  the  great  act  of  confirmation  of  the  diarters  had 
rendered  arbitrary  unpositions  absolutely  unconstitutional,  they  might  perhapa 
eidte  louder  mui-muis  tliaii  a  disci'eet  admmistration  would  risk.  Though  the 
necessities  of  the  king,  therefore,  and  his  imperiona  temper,  often  led  him  to 
this  course,  it  waa  a  more  prudent  counsel  to  try  the  willingness  of  hia  people, 
before  he  forced  their  reluctance,  and  the  succeea  of  his  innovation  rendered 
it  worthy  repetition.  Whether  it  were  from  the  complacency  of  the  eommous 
at  being  thus  admitted  among  the  peers  of  the  realm,  or  from  a  persuasion  that 
the  king  would  take  their  money  if  they  refused  it,  or  from  inability  to  withstand 
the  plausihle  reasons  of  hia  mmistars,  or  from  the  private  influence  to  which  the 
leaders  of  every  popular  assembly  have  been  accessible,  much  more  was  granted 
in  subsidies,  after  the  representation  of  the  towna  commenced,  than  had  ever 
been  extorted  in  tallages. 

It  has  been  a  very  previuliug  opinion,  that  Parliament  was  not  divided  into 
two  houaes  at  the  Erst  admission  of  the  commons.  If  by  this  is  only  meant  that 
the  commons  did  not  occupy  a  separate  chamber  till  some  time  in  the  reign  of 
Edwaid  III.,  the  propositJoo,  true  or  false,  will  be  of  Tittle  importance.  They 
may  have  sat  at  the  bottom  of  Westminster  Hall,  while  the  lords  occupied  the 
upper  end.  But  that  they  were  ever  intermingled  in  voting,  appears  inconsist- 
ent with  likelihood  and  authority.  The  usual  object  of  calhng  a  parliament 
waa  to  impose  taiea ;  and  these,  for  many  years  after  the  introduction  of  the 
commons,  were  laid  In  different  proportions  upon  the  three  estates  of  the  realm. 
Thus,  in  the  23  E.  I.,  Uie  earls,  barons,  and  knighta  gave  the  king  an  eleventti, 
the  clergy  a  tenth,  while  he  obtained  a  seventh  from  the  citizens  and  bur- 
gesses;  in  the  twenty-fourth  of  the  same  king,  the  two  former  of  these  orders 
gave  a  twelfth,  the  last  an  eighth  ;  m  the  thirty-third  year,  a  thirtieth  waa  the 
grant  of  the  barons  and  knighta  and  of  the  clergy,  a  twentieth  of  the  tatics  and 
towns ;  in  the  first  of  Edward  IL,  the  oountJea  paid  a  twentieth,  the  towns  a 
fifteenth ;  in  the  aiith  of  Edward  III.,  the  raws  were  a  fifteenth  and  a  tenth. 
These  distinct  grants  imply  distinct  grantors  ;  for  it  is  not  to  be  im^ined  that 
the  commons  intermeddled  in  those  affecting  the  lords,  or  the  lords  in  those  of 
the  commons.  In  fact,  however,  tliere  is  abundant  proof  of  their  separate  exist- 
ence  long  before  the  seventeenth  of  Edward  III,,  which  is  the  epoch  ^signed  by 
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Carte,  or  eveo  the  sixth  of  that  king,  which  has  been  chosen  by  some  other  wri- 
ters. Thus  the  commocB  eat  at  Acton  Bumell  in  the  eJeventh  of  Edward  I., 
while  the  upper  house  was  at  Shrewabury.  lu  the  eighth  of  Edward  II.,  "  the 
eommona  of  England  complaia  to  the  king  and  his  council,  &c."  These  must 
Burelj  have  been  the  commons  assembled  in  Parliament,  for  who  else  could  thus 
have  entitled  themselves  i  la  the  nineteenth  of  tlie  same  king  we  find  several 
petitions,  evidently  proceeding  from  the  body  of  the  commons  in  Parliament, 
and  oomplaining  of  public  grievances.  The  roil  of  1  E.  III.,  though  mutiiated, 
is  conclualve  to  show  that  separate  petitions  were  then  presented  by  the  oom- 
mons,  according  to  the  regular  usage  of  subsequent  times.  And,  indeed,  the 
preamble  of  1  E.  Ill,,  stat.  2,  is  apparently  capable  of  no  other  inference. 

B.  Mnal  SeUlement  of  the  English  FarliammL—la  the  Parliament  held  at 
Gloucester  in  U01  (9  Henry  IV.),  we  find  the  constitution  of  Parliament  finally 
settling  iul«  its  pre^nt  form.  The  king  had  assembled  the  lords,  spiritual  and 
temporal,  into  his  presence,  and  a  debate  took  place  between  them  about  the 
state  of  the  kingdom,  and  its  defence  ;  and  on  the  necessity  that  the  king  should 
have  aJi  aid  and  subsidy.  The  king  demanded  of  the  lords  what  md  would  be 
sufficient  and  requisite ;  who  answered  that,  considering  the  necessity  of  the 
king  on  the  one  side,  and  the  poverty  of  his  people  on  the  other,  no  less  idds 
could  be  sufficient  than  those  which  they  then  specify.  The  king  then  sent  to 
the  commons,  to  cause  a  certain  number  of  their  body  to  come  before  the  king 
and  the  lords ;  and  the  commons  sent  twelve  of  their  companions,  to  whom  the 
answer  given  by  the  lords  was  communicated.  It  was  the  pleasure  of  the  king 
that  the  commons  should  report  to  their  fellows,  to  the  end  that  they  miglit  Cake 
the  shortest  course  to  comply  with  the  intention  of  the  lords.  But  the  report 
having  been  made  to  the  commons,  they  were  greatly  disturbed  at  it,  saying  and 
asserting  it  to  be  much  to  the  prejudice  and  derogation  of  their  liberties.  The 
king  became  alarmed  by  the  intelligence  of  the  diapieaaure  of  the  commons,  and 
it  is  stated  on  the  roll  that  "the  king,  atler  he  had  heard  this,  not  willing  that 
anything  should  be  done  at  present,  or  in  time  to  come,  that  might  any  wise 
turn  against  the  liberty  of  the  estate  for  which  they  are  come  to  Pariiament,  nor 
against  the  liberty  of  the  lords,  wills,  and  grants,  and  declares,  by  the  advice 
and  consent  of  tbe  lords,  that  it  shall  be  lawful  for  the  loydt  to  omnmne  among 
themaelves  in  this  present  Parliament,  and  in  every  other  in  time  to  come,  ist  ah- 
aeitce  of  the  king,  of  the  slate  of  the  realm,  and  of  the  remedy  necessary  for  the 
same.  And  that,  in  like  manner,  it  should  be  lav/ut/or  the  commons,  on  fli^ 
part,  to  commune  logelher  of  the  state  and  remedy  aforesaid.  Provided  always, 
that  the  lords,  on  their  part,  and  the  commons,  should  not  make  any  report  to 
the  king  of  any  grant,  ij  She  commons  granted  and  the  lords  assented  to,  nor  of 
the  communication  8  of  the  sdd  grants,  befcre  the  lordi  and  commons  e/iould  te 
of  one  aasenl  and  accord  in  such  mutters,  and  then  in  manner  and  form  as  hud 
been  accustomed ;  that  is,  by  the  mouth  of  the  Hpfaier  of  the  commons.  The 
king  willing,  moreover,  by  assent  of  the  lords,  that  the  communication  made  in 
11 
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that  Parliament,  as  before  stated,  should  not  he  drawn  into  example  in  time  to 
come,  nor  turn  to  the  prejudii*  or  derogation  of  the  lihertj  of  the  estate  for 
which  the  commona  were  then  come,  neither  in  Ihat  parliament  nor  in  anj  other 
in  time  to  come ;  but  be  willed  that  himself,  and  all  the  estates,  should  be  as 
free  as  they  were  before." 

Bat  notwithstanding  these  solemn  arrangements,  the  rights  of  the  commons 
were  not  obserred,  and  the  commons,  in  the  Parliament  held  in  1414  (2  Henry 
T.),  made  a  protestation  against  statutes  passed  without  their  assent.  In  a  peti- 
tion addressed  to  the  king,  (hey  assert  it  to  be  their  liberty  and  freedom  that 
there  should  be  no  statate  nor  law  made,  unless  they  gave  thereto  their  assent ; 
"  considering  that  the  commons  of  jour  land,  which  is,  and  ever  hath  been,  a 

time  forward,  on  complaint  of  the  commona  of  any  mischief,  asking  remedy  by 
the  mouth  of  their  speaker,  or  by  written  petition,  there  be  no  law  made  there- 
upon, and  engrossed  as  statute  and  laws,  neither  by  addiUons  nor  diminutions, 
nor  by  any  manner  of  terms  which  should  change  the  sentence,  and  the  intent 
asked  by  the  speaker's  mouth,  or  the  petitions  given  in  writing  ;  considering  our 
sovereign  lord,  that  it  is  nowise  the  intent  of  your  commons,  that  if  they  aak 
you,  by  speaking  or  by  writing,  two  things  or  three,  or  as  many  as  they  list,  but 
that  it  ever  stand  in  the  freedom  of  your  high  regalie  to  grant  which  of  them 
that  you  list,  and  to  deny  the  remainder."  To  this  the  king's  answer  was  as 
follows: — "  The  king,  of  bis  grace  especial,  granteth  tbat  from  henceforth  noth- 
ing be  enacted  t«  tbe  petitions  of  his  commons  tbat  be  contrary  of  their  asking, 
whereby  they  should  be  boand  withiMl  Iheir  osseni /—saving  always  to  our  liege 
lord  his  royal  prerogative,  to  grant  and  deny  what  he  lists  of  their  petidons  and 
askings  aforesaid."  "' — Rowland's  English  ConstUiUion,  p.  104  et  seq. 

6.  Rowlandonlhe  Origin  of  FaTliasnentary  Eepreseniation. — It  will  not  be 
found  unprofitable  to  peruse  the  following  resume  of  the  subject  from  Rowland's 
English  Constitution,  though  it  does  not  eiactly  present  the  same  view  as  the 

By  the  feudal  system,  as  has  been  explained,  large  estates  were  granted  to 
the  Norman  barons,  on  condition  of  military  service  and  suit  in  tbe  king's  court ; 
and  these  barons,  with  the  prelates — the  latter  in  right  of  their  baronies — formed 
the  great  council  of  the  Mng.  The  councils  were  sammoned  by  the  king  at  his 
pleasure  and  by  his  writ — the  common  mode  of  communicating  his  commands 
to  all  ranks  of  persons  and  public  bodies.  The  councils,  afler  the  Conquest, 
were  often  called  parliamenla — ■  name  which  was  applied  lo  assemblies  of  various 
kinds ;  to  the  Aula  Regis,  and  to  the  convention  from  which  the  great  charter 
issued,  which  was  called  ParliatnerU'iim  Rannymetke. 

In  prt^csa  of  time,  as  the  original  baronies  escheated  and  returned  to  the 
crown,  it  became  tbe  policy  of  the  king  to  divide  tliem  into  smaller  baronies,  and 

«  Hoi.  Furl.  Henry  V.  p.  23.    Thk  ia  the  first  inslance  oa  llie  rolls  o."  tire  uee  of  IhH 
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tilua  to  prOTide  oidherenls  agdnst  the  power  of  the  greater  baroiia.  But  the 
new  granta  were  made  tfl  the  new  graoteea  as  tenanta  in  capile,  aiid  thej  thus 
became  of  the  same  order  as  the  greater  barons ;  but  not  being  possessed  of  the 
eame  wealth  aod  power,  thej  came  to  be  diKtinguished  as  the  lesser  or  amaller 
barons.  They  were  equally  entitled  with  the  great  baroos  to  he  summoned  to, 
and  to  sit  in,  the  great  council  But  although  they  poaae^secl  tliat  right,  and 
regarded  it  as  a  privilege  and  distinotioc  attached  to  their  order,  attendance  at 
the  council  was  a  burden,  and  they  were  satisfied  to  be  eiempt  from  it,  or  with 
only  nn  occasional  attendance. 

The  great  numbers  of  the  military  tenants  of  the  crown,  whether  called  leaser 
barons  or  knights  (for  both  were  tenanta  in  capiie  of  the  king,  and  any  distinc- 
tion between  them  soon  merged  in  their  common  knighthood],  would  have  made 
it  difBcult  for  the  king  to  summon  them  individially  and  personally  by  his  writ 
or  letter,  like  the  great  barons,  Ma^ua  Charta  solved  the  difficulty  by  providing 
that  "  for  holding  the  general  couacil  of  the  kingdom  to  assess  mds,  and  for  the 
assessing  of  scutages,  we  shall  cause  to  be  summoned  the  archbishops,  bishops, 
abbots,  earls,  and  great  barons  (m^ores  bavones)  of  the  realm,  singly  by  our 
letters ;  and  furthermore,  we  will  cause  to  be  summoned  in  genei-al  by  our 
sheriffs  and  bulilTs  all  others  who  hold  of  us  in  copfe."  This  separation  of  the 
baronage  into  two  classes — those  fliimmoned  by  writs,  directed  to  each  indiyid- 
ually,  and  those  summoned  by  sherifis,  under  the  direction  of  writs  addressed  to 
them — laid  the  foundation  of  the  distinction  which  afterward  arose  between  the 
ranks  of  nobility  and  gentry. 

The  neit  step  toward  the  representation  of  the  inferior  class,  ai'ose  from  the 
necessity  of  consulting  the  convenience  as  well  of  the  Mng  and  council,  as  of 
the  knights  themselves.  The  knights  were  a  numerous  class  in  each  county. 
All  persons  holding  land  under  the  crown  as  tenants-in>cbief,  of  the  yearly  value 
of  twenty  pounds,  were  compellable  to  receive  knighthood.  The  attendance  of 
so  huge  a  body,  even  if  it  were  practicable,  would  have  rendered  deliberation 
impossible.  Attendance  by  representatives  must,  therefore,  when  it  was  desired 
to  act  upon  the  provi^on  of  Magna  Cbarta,  have  suggested  itself  as  the  natural 
mode  of  giving  effect  to  the  general  but  impracticable  right ;  and  thus  repre- 
sentation of  the  counties  arose.  An  election  of  representative  knights  took  place 
at  the  county  court,  before  the  sheriff  ^  the  choosers  (as  the  electors  are  called 
in  the  ancient  statutes)  being  the  knighta  themselves  ;  but  whether  with  or  with- 
out the  freeholders,  is  a  question  much  controverted.  At  the  present  day  the 
counties  are  supposed  to  be  represented  by  actual  knighta.  The  writ  directs  the 
sheriff  to  return  two  knights ;  and  each  memher,  when  his  election  is  declared, 
is  girt  with  a,  sword,  io  supply  the  fiction  of  knighthood. 

But  M^na  Charta — out  of  which  the  representation  of  the  counties  by 
knighls,  as  members  of  the  feudal  union,  may  be  con^dered  to  have  almost 
directly  sprung— gave  not  the  remotest  ground  for  foreseeing,  as  a  coming  event, 
the  attendance  in  the  great  council,  of  representatives  of  cities  and  boroughs  ;  it 
provided,  as  we  have  seen,  that  the  city  of  London  and  ali  other  cities  and  bor- 
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ouglis,  should  have  Ihoir  aneient  liberties  aud  free  euatoms  ;  but  these  places,  at 
the  time  of  Magna  Cbarta,  were  too  completelj  eioluded  from  the  feudal  union, 
to  be  allowed  an;  share  whatever  in  the  nationai  government  London  was, 
indeed,  a  city  of  considerable  importance ;  but  the  other  ciUes  and  boroi^B, 
with  the  exception  of  a  few  to  whom  charters  of  immuQitj  had  been  granted, 
belonged  to  the  king  or  the  great  barona,  who  treated  them  as  pi'operty,  eiact- 
iug  from  them  toll  or  tallage.  But  as  trade  and  commerce  extended,  die  cities 
and  boroughs  increaBcd  in  population ;  and  as  their  dtizBns  and  bui^esBea  then 
also  increased  in  power  and  importance,  they  were  able  to  procure  or  to  force 
from  their  lords,  charters  of  HberUes,  which  were  numerously  grunted  in  the 
reign  of  John  ;  so  that,  in  tie  reign  of  Henry  III.,  they  had  begun  to  acquire  self- 
govemment,  and  oftentimes  the  ownecahip  of  land  in  the  vieinitj  of  the  city  or 
borough;  and,  what  was  more  important,  the  abolition  of  the  arbitrary  power 
of  tallage,  by  the  substitution  of  a  fee  farm  rent,  or  rent  certain.  The  charters 
by  which  these  changes  were  produced,  were  often  wrung  from  the  lords  of  the 
boroughs ;  and  they  have  been  well  called  treaties  of  peace  between  the  bur- 
gesses and  their  lords. 

It  is  remarkable  that  the  first  summoning  of  representatives  of  counties  and 
boroughs  to  a  great  council,  did  not  proceed  from  the  sorereign,  but  from  a  fac- 
tion which,  in  the  reign  of  Henry  CI.,  obtained,  for  a  time,  the  command  of 
the  kingdom.  Henry  had  displeased  hie  subjects  by  his  dcTolion  to  and  his  en- 
richment of  forHgners.  He  paid  no  regard  to  the  great  charter,  or  to  the  laws 
itMch  it  promulgated,  although  he  was  forced  frequently  to  recognize  and 
confirm  It.  The  pusillanimity  of  his  character  was  unequal  to  tho  control  of 
the  turbulent  barona ;  many  of  the  most  powerful  of  whom  lived  in  continual 
oppositioQ  to  his  admuiiatradoa  and  government.  At  length  Simon  de  Mont- 
fort,  Ear!  of  Leicester,  conspired  with  other  barons  to  get  the  king  into  their 
power.  They  forced  him  to  call  a  great  council  Or  parliament  at  Oiford,  which 
assembled  there  on  the  11th  of  June,  I2S8  ;  it  consisted  of  the  prelates  and 
barons  only;  they  came  to  the  assembly  armed,  and  attended  by  their  military 
vassals,  and  the  king  found  himself  a  prisoner  in  their  bauds.  Through  their 
coercion,  certain  laws  were  passed,  called  "The  Provisions  of  Oiford,"  which, 
until  they  were  revoked  by  the  restored  authority  of  the  kmg,  took  all  power 
from  bim,  and  put  the  goverument  under  the  control  of  twenty-four  selected 
barons.  CSvil  war  was  the  result :  a  battle  was  fought  between  iha  king  and 
the  barons,  at  Lewea,  on  the  14th  of  May,  126*,  in  which  the  king's  army  was 
routed,  and  the  king  surrendered  hhnself  prisoner  to  the  barons ;  his  son.  Prince 
Edward,  being  detained  a  hostage  in  Dover  Caatle. 

Through  thia  auccess,  Leicester  acquired  the  eierciao  of  the  sovereign 
power ;  and  to  strengthen  hia  power,  by  increasing  his  popularity,  ho  summoned, 
in  the  name  of  the  captive  king,  a  great  council  or  parhamenl,  to  meet  in  Lon- 
don on  20th  of  January,  1265,  in  the  forty-ninth  year  of  Henry's  reign.  Tho 
record  of  thia  parliament  eiista :  it  shows  that  twenty-three  lay  lords,  and  one 
hundred  and  twenty-two  ecclesiaatics,  including  abbots,  priors,  and  deans,  at- 
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tended  the  aaaembly.  Lneester  also  ordered  the  attendance  of  two  knighB 
from  each  shire,  and  two  citizens  and  bnrgesMS  from  each  city  and  borough. 
That  is  the  origin  of  the  representation  of  the  people.  The  writs  for  summon- 
ing this  parliament  are  the  earliest  writa  of  summons  now  extant  on  record. 
Some  historians  have  contended  that  earlier  instances  of  reprcscntntion  may  be 
inferred  from  the  facts  and  documents  of  history  ;  but  the  best  authorities  and 
the  highest  research  have  made  it  manifest  that  the  assembly  convened  by  Simon 
do  MoQtfort  is  the  first  instance  of  popular  representation  in  parliament — Kow- 
i^ahd's  Manwxl  of  the  English  ConMitiUuin,  p.  'Tl-'iO. 
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TRIAL    BY  JURY.— THE    HIGH    COURT    OF    STAR-CHAMBER.- 
SLAVERY   IN  ENGLAND. 


-SCBSEQDENT    CHANQEa BL*CKSTONE    0 


i  EMGLJND CONCLnElON. 


TsB  constitutional  history  of  England,  from  the  reign  of  Ed- 
ward I.  to  that  of  James  I.,  hardly  falla  within  the  scope  of  the 
present  volume.  Our  object  is  to  trace  the  gradual  recognition  of 
rights,  aud  the  still  more  gradual  development  of  constitutional 
contrivaucea  for  their  protection.  The  period  just  indicated  was 
preeminently  barren  in  such  matters.  The  rights  of  English  sub- 
jects may  he  fairly  taken  to  have  been  completely  recognized  by 
the  statute  Ae  talUtgio ;  and,  from  the  epoch  of  the  settlement  of 
Parliament  on  its  present  basis,  no  change  of  importance  took  place 
in  the  English  constitution.  Such  changes  as  occurred  were  merely 
local  peculiarities,  embodying  no  principle,  and  doyeloping  no  gen- 
eral truth.  They  are  therefore  not  within  the  scope  of  a  work 
which  aims  at  utility  to  the  American  citizen,  rather  than  the  en- 
lightenraent  of  the  laborious  student  in  English  jurisprudence. 

Yet  the  period  which  intervened  between  the  two  reigns  above 
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mentioned,  is  l>y  no  means  tlie  least  interesting  to  the  stucient. 
Throughout  the  whole  of  it  we  see  the  doubtful  struggle  of  free 
institutions  for  esistenee.  We  behold  a  Parliament  at  one  time  so 
strong  and  so  conscious  of  its  strength,  as  to  depose  the  sovereign 
of  the  conntry  from  his  kingly  office,  and  change  the  suocession  to 
the  crown ;'  and  at  another,  we  behold  the  same  great  council  stooj)- 
ing  from  its  high  prerogative,  to  become  the  servile  register  of 
kingly  proclamations,  legalizing,  in  advance,  the  acts  of  royal  tyran- 
ny :'  and  it  is  startling  to  observe  that  at  the  very  time  vrhen  knowl- 
edge was  increasing,  and  a  right  conception  of  the  true  foundation 
of  all  government  was  becoming  most  clear,  the  nearest  approach  to 
despotism  was  made  by  English  mouarcha.  Of  the  line  of  priucea 
who  have  governed  England,  from  the  Conqueror  down,  none  have 
been  more  completely  arbitrary  in  their  sway  than  the  Tiidors. 
Yet  it  is  precisely  in  their  reigns  that  the  most  rapid  strides  were 
made  in  knowledge,  and  that  the  clearest  expositions  of  the  rights 
of  subjects  were  produced.  No  one  since  the  time  of  Hooker,  has 
eseelled  that  writer  in  the  clearness  of  his  views  on  government ; 
yet  his  writings  were  produced  under  the  arbitrary  reign  of 
Elizabeth." 

But  neither  do  we  propose  to  enlarge  on  these  apparently  para- 
doxical phenomena.  There  is,  however,  one  great  institution  which 
attained  nearly  its  present  form  during  this  period,  and  which, 
from  its  immense  importance,  we  conceive  it  necessary  to  trace 
through  the  vaiious  phases  of  its  history.  We  mean  Tbial  bi 
Jury.  And  there  are  two  other  English  institutions  to  be  named 
hereafter,  from  which  we  believe  important  lessons  may  be  learned ; 
and  for  a  sketch  of  which  we  think  the  present  is  the  proper  place. 
But  first  of  Juries. 

I.  The  essential  feature  of  the  Jury  Trial  is  that  it  provides 
two  judges,  one  of  whom  decides  the  law  in  the  particular  case  to 
be  determined,  while  to  the  other  is  reserved  the  duty  of  pronouncing 
on  the/atis,  and  rendering  a  final  judgment  thereupon  according  to 
the  law  as  it  has  been  previously  expounded.  This,  we  say,  is  the 
eaienlial  feature  of  the  Jury  Trial,  separated  from  the  adjuncts 
which  have  been  connected  with  it  in  the  common  law  of  England 
and  the  United  States;  and  this  separation  of  the  trial  of  the  law 
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from  the  trial  of  the  facts,  conducing  as  it  obviously  does  to  equity 
in  judicial  procedures,  is  by  no  means  novel  in  the  history  of  juris- 

Among  the  Romans,  the  trial  of  a  cause  was  first  held  hefore 
the  Prfetor.  To  him  the  prosecutor  stated  his  case  without  any 
evidence  of  its  truth  :  the  defendant  in  like  manner  made  hia  an- 
swer ;  and  the  Prsetor  then  stated  the  law  in  the  ease.  With  the 
truth  or  falsehood  of  the  statements  made  by  prosecutor  and  de- 
fendant, the  Prretor  had  no  concern  whatever.  He  simply  cited 
the  law  to  show  what  would  be  the  legal  decision  of  the  cause  if 
the  facts  were  aa  had  been  alleged  on  either  hand.  This  was  called 
the  trial  injwe,  or  trial  of  the  law.  On  its  conclusion  the  cause 
was  committed  to  a  court  of  jurors  (Judices),  for  decision  by  a 
trial  injudkio,  or  final  judgment  of  the  facts ;  which  ended  the  pro- 
ceedings. How  the  Roman  judices  were  selected  is  not  altogether 
certain.  It  appears,  however,  that  they  were  a  body  of  official  per- 
sons from  whom  details  were  made  for  the  trial  of  particular  cases. 
Nor  is  the  number  of  the  jurors  known.  But  it  is  probable  that  it 
was  varied  according  to  the  importance  of  the  cause  to  be  decided. 
This  mode  of  trial  was  the  ordinary  mode  among  the  Romans. 
Extraordinary  trials  were  occasionally  held — perhaps  at  the  pleas- 
ure of  the  parties  to  the  suit — in  which  the  whole  matter  was  left 
to  the  Prfetor,  who  then  pronounced  the  law,  decided  on  the  facts, 
and  rendered  judgment.  Under  the  emperors,  as  might  have  been 
anticipated,  the  principle  of  consolidation,  which  was  so  triumphant 
in  the  executive  and  legislative  powers,  was  soon  extended  to  the 
judicial.  The  ofiice  of  the  judices  fell  into  disuse ;  the  extraor- 
dinary trial  by  the  Prsetor,  became  the  ordinary  courso  of  justice; 
and  the  Roman  jury  trial — for  so  it  may  with  perfect  trnth  he  called 
— was  utterly  abolished.     Despotism  has  little  love  for  juries. 

The  peculiar  feature  of  the  English  jury  trial,  is  the  choice  of 
jurors  from  the  whole  body  of  freemen,  dwelling  within  the  juris- 
diction of  the  court  which  tries  the  cause ;  and  this,  which  is  in 
feet  the  greatest  safeguard  of  the  citizen  against  the  arbitrary  des- 
potism of  executive  authority,  is  the  legitimate  outgrowth  of  the 
Saxon  system.  We  have  already  described  {chap.  I.)  the  folk- 
courts  of  the  Sasons  in  tiieir  hundreds  and  counties,  in  which  the 
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men  of  the  disti  ict  decided  both  tlie  law  ind  ficts  of 
the  cause')  brouglit  befort  them,  and  the  ealdorman,  though  he  no 
doubt  instruLted  and  advised  tbem,  bad  no  powei  to  force  or  alter 
their  deciaiun  These  courts  were  unquestionably  common  to  ill 
tiio  Uermanio  tribes  who  founded  kingdoms  in  the  middle  and 
southern  parts  of  Europe  at  the  fall  of  the  empire  The  in 
manna  among  the  Franks,  the  Racliiubourg^  imong  the  Lombards, 
and  the  hoiii  homines  among a!l  the  tribes  had  oiigmally,  no  doubt 
the  same  mslitutiona,  ind  the  s^me  prn  ilege"  as  tht  freemen  ot  the 
Anglo-Saiona  of  England,  And  if  it  be  asked  why  the  jury  trial 
should  have  grown  up  step  by  step  in  England  to  its  present  form, 
while  no  such  institution  has  arisen  on  the  Continent,  the  answer 
is  an  obTious  one.  For  on  the  Continent,  the  German  conquerors 
fell  very  shortly  into  the  legal  systeai  of  the  Roman  colonists  they 
had  subdued,  and  hence  the  code  and  practice  of  the  imperial  courts 
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Among  the  Germaoio  tribes  the  ordinary  way  of  settliog  qnes- 
tioDs  was  ori^nally  by  means  of  eonjuratori  or  compurgator's,  a  method 
conoerning  which  there  haa  been  and  still  is  much  controversy. 
According  to  some  writers,  and  among  them  a  no  less  authority  than 
Mr.  Sharon  Turner,  the  compurgators — whose  number  varied  with 
the  importance  of  the  case — -were  essentially  a  committee  of  the 
folk  cou  t  p  w  d  egularly  to  try  the  cause,  to  hear  the  tes- 
timony b  ht  by  th  parties,  and  to  render  a  judicial  verdict.  If 
this  view    f  th  b    true,  these  compurgators  lacked  bat  one 

particul  f  b  ing  d  tica!  with  our  own  jurors ;  and  indeed  the 
parties  wh  tut  further  hold  that  at  the  period  of  the  con- 

quest, ju  y  t  1  w  Iready  as  completely  perfected  among  the 
Saxons  at  m  n  uraelves.  Of  this,  to  say  the  least,  there 
must  b         y  g  1     bts ;  and  the  evidence  adduced  in  proof  of 

it  is  not  ufS  1 1  tain  the  theory.  But  neither,  on  the  other 
hand,  is  there  sufficient  evidence  adduced  by  tlieir  opponents  in  the 
opposite  extreme.  These  men  affirm  that  compurgators,  so  far  from 
being  jurorSj  were  not  even  witnesses  of  facts,  but  persons  who, 
without  the  slightest  knowledge  of  the  facts,  might  be  brought  for- 
ward either  by  the  plaintiff  or  the  defendant  to  swear  to  their  be- 
lief of  the  probability  or  improbability  of  the  complaint  or  charge 
made.  And  it  is  further  maintained  that  the  decision  of  the  cause 
was  given  to  the  party  who  produced  the  greater  number  of  com- 
purgators, or  whose  compurgators  were  of  higher  rank  than  those 
of  his  opponent.  It  is  difficult  to  believe  that  any  sjstem  so 
absurd  could  have  prevailed  in  any  country ;  and  although  it  would 
appear  that  some  such  system  did  for  a  time  prevail  among  the 
Prankish  tribes  analogy  13  nit  enoujjh  to  prove  that  it  was  ever 
settled  as  an  institution  among  the  Saxjna  Truth  lies  probably 
between  the  two  extremes  of  these  opinion-'  It  is  likeh  that  the 
oaths  of  oompurgatora,  intimately  acquainted  with  the  parties  to 
the  can  e  had  great  we  ght  With  the  voters  in  the  folk  courts, 
especially  as  it  was  always  probable  that  thtv  would  have  a  know- 
ledge (f  the  cauie  at  issue  ani  that  witnesses  for  either  party 
would  be  sought  by  him  among  h  a  compurgators  But  it  is  not 
likdy  that  the  te  timony  of  witne^ises  was.  diaregarded  or  excluded, 

Be  thi->  as  u  n  aj  the  functioni  if  tt  e  con  jm  fatsr   w  r;  speed- 
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ily  determined,  aod  ere  long  we  find  them  under  the  new  appella- 
tion of  recognitors.  Tlieae  were  persons  ctosen  from  the. neighbor- 
hood of  the  matter  to  be  tried — generally  twelve  or  some  multiple 
of  twelve — whoso  office  it  was  to  decide  the  cause  from  their  own 
knowledge,  and  from  the  ioformatioTi  they  were  able  personally  to  give 
each  other.  As  they  were  themselves  chosen  on  account  of  their 
acquaintance  with  the  litigants  and  the  matters  in  litigation,  they 
heard  no  witnesses,  and  received  no  allegations,  but  in  cases  of 
doubt  they  were  required  to  state  the  ground  on  which  they  ren- 
dered their  decision  or  verdict  {vere  didnm),  which  was  always  given 
on  oath.  When  these  recognitors  were  first  employed  is  doubtful. 
Some  would  fix  the  date  long  before  the  conquest,  others  not  till 
afterward.  In  this  case  likewise  the  truth  probably  lies  between. 
There  is  no  date  at  which  this  step  toward  jury  trial  was  univer- 
sally  made.  It  was  adopted  doubtless  by  some  shire  and  hundred 
motes  long  before  the  conquest,  but  it  probably  did  not  become  a 
universal  institution  before  a  later  date ;  and  it  is  not  before  the 
period  of  the  Norman  reigns  that  we  have  documentary  proof  that 
it  had  been  accomplished — a  circumstance  at  which  we  cannot  be 
surprised  when  we  consider  the  destruction  of  the  Saxon  monuments 
and  records  which  was  made  by  the  Couqueror. 

From  the  date  of  Magna  Charta  we  have  little  difficulty  in 
tracing  the  remaining  steps  of  jury  trial.  When  it  had  been  de- 
creed that  no  freeman  should  bo  taken  or  imprisoned,  or  dis- 
possessed, or  banished,  or  in  any  way  destroyed,  but  bj  the  lawful 
judgment  of  his  peers,  it  could  not  but  be  that  a  people  jealous  of 
its  rights,  and  daily  growing  in  enlightenment  and  civilization,  should 
improve  upon  the  rude  contrivances  of  an  epoch  less  advanced  in 
knowledge,  and  as  yet  untrained  by  wrongs  to  guard  their  rights. 

It  was  an  obvious  defect  in  the  system  of  recognitors,  that  they 
were  not  permitted  to  call  witnesses  to  their  assistajice  ;  and  in  the 
reign  of  Henry  III,,  we  find  that  witnesses  on  either  side  were 
joined  with  the  recognitors,  in  one  body,  for  the  trial  of  the  cause. 
Thii  i-onstitution  of  the  jury  must  undoubtedly  havo  been  often 
pervtrted  to  injustice  in  a  manner  that  would  naturally  suggest  its 
own  remedy 

AcLordingh  m  the  reign  of  Edward  III,,  a.  d.  1350, 
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were  called  in  aid  of  the  recognitors,  to  wtom  tliej  gave  their 
testimony.  Tiiey  were  not,  however,  joined  with  &era,  and  took  no 
part  in  their  decision.  Here,  therefore,  we  may  join  with  the 
historian  of  the  court  of  Chancery,  Mr.  Speucer,  in  saying  that  the 
jury  was  complete  in  its  developments,  and  that  it  now  remained 
only  that  proper  regulations  for  its  action  should  he  framed,  and 
doe  restrictions  brought  to  bear  on  it  for  the  prevention  of  ahuses, 
in  order  to  present  it  in  that  perfect  form  which  is  the  pride  of 
England  and  America. 

And  now  that  the  recognitors  were  permitted  to  eall  witnesses 
in  evidence,  little  was  necessary  to  bo  added  to  the  constitution  of 
the  jury  trial,  but  that  it  should  be  protected  against  irregular 
and  improper  testimony,  and  that  its  proceedings  should  be  so  di- 
rected as  to  insure  the  gravity  becoming  in  a  court  of  justice. 
Therefore,  in  the  reign  of  Henry  IV.,  a  most  important  change  was 
made,  which  put  the  jury  under  tlie  direction  of  the  judges  in  open 
court.  The  witnesses  were  now  required  to  give  their  evidence  in 
presence  of  the  judges,  who  controlled  the  whole  proctedings  of  tlie 
court  and  jury,  and  rejected  all  such  evidence  as  was  improper  to 
be  given.  Since  that  time  witnesses  have  not  been  questioned  merely 
by  jurors,  but  submitted  to  esaniinutiou  by  the  judge,  the  jury,  and 
the  counsel  in  the  cause  ;  so  that  their  evidence  is  fairly  tested  in 
a  searching  cross-examination,  and  the  court  has  every  opportunity 
of  judging  from  their  manner  and  appearance  how  much  credit  is 
to  be  reposed  in  what  they  aa>  '  The  jury  trial  wm  fhua  brought 
mto  its  present  ■^txte  The  separation  of  tbe  trial  of  the  law  from 
the  trial  of  the  facts  was  now  compkte,  aad  while  the  i^ai^'auce  of 
a  competent  judge  wa"  liForded  to  the  juror"  to  instruct  them  in 
the  lav?  and  aid  them  m  receLin^^  te^timonj,  the  decision  of  the 
cause  WIS  not  left  to  a  single  ptrson,  who  might  bi,  the  corrupt 
appointee  of  an  unsi  rupulous  and  a  hitiary  Gu\  trnnient,  but  to  a 
j-ory  of  freemen,  whose  interest  it  must  be  (o  sustain  rights  which 
wort,  their  own 

One  change  onU  remamel  to  bo  made  Hitherto  the  jurors  or 
recognitors  had  boon  selected  from  the  ncighbnrhood  in  which  the 
erime  had  been  comii-itted,  or  the  jropert)  m  liti.ation  lay — a 
provision,  which,  when  the  rtcngtut i-^  lendoitd  tliLu  iPrdiit  from 
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personal  knowledge,  was  essential;  but  whicL,  now  tbat  more  re- 
liance was  reposed  in  the  extraneous  depositions  of  witnesses,  was 
likelier  to  cause  prejudice,  and  a  perversion  of  tlie  judgment  of  the 
juror,  that  would  lead  him  to  give  little  heed  to  the  importance  of 
evidence  produced  in  court,  when  it  might  happen  to  conflict 
with  prepossessions  of  his  own.  To  remedy  this  evil — for  an  evil 
it  was  felt  to  be—''  numerous  partial  changes  were  made  from  time 
to  time,  until,  by  statutes  in  the  reigns  of  Anne  and  of  Gfeorge  II., 
the  rale  requiring  the  jurors  to  he  summoned  from  the  vicinage 
was  abolished,  and  the  selection  was  directed  to  be  made  from  the 
county  at  large.  And  by  a  decison  of  the  court  of  King's  Bench, 
it  was  declared  that  if  a  jury  gave  a  veriiiet  upon  their  own  pri- 
vate knowledge,  it  was  an  error,  and  that  they  ought  to  have  informed 
the  court,  so  that  they  might  have  been  sworn  as  witnesses.  This 
brought  trial  by  jury  to  its  present  perfected  condition.  As  anciently 
a  most  careful  scrutiny  was  made  to  select  such  men  only  as  were 
familiar  with  the  parties  and  the  facts,  the  endeavor  is  now  equally 
strenuous  to  obtain  such  alone  as  are  absolutely  unacq^uainted  with 
the  parties  and  circumstances  of  the  ease,  and  shall  stand  unbiassed 
hy  any  preconceived  opinions  and  prejudices."  (Pombroy's  Municipal 
L  76) 
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liberty,  which  grows  more  slowly  perishes  &f  i^uickly  it  the  vio 
lence  ot  arbitrary  power  la  sufferc]  unreb  i].i,d  to  iise  agamst  it 
To  the  American  citizen  there  la  ^t  jreaent  i  sad  warning  in  the 
terminat  on  of  the  first  of  the  folluw  ng  fcloni  h  pif.'gi-aph-,  from 
Blacks  tjne 

"The  trial  by  jury  ever  has  been  anl  I  trust  evei  will  be 
looted  upn  as  the  glorj  of  the  English  law  Anl  if  it  his  so 
great  an  dJsantage  over  others  m  regulating  cnil  property  how 
much  must  that  advantage  be  heij,htened  when  it  is  applied  to 
criminal  cases  '  It  is  the  most  tranacendent  privilege  which  any 
subject  can  ecjoy  or  wish  for  tlat  he  cannot  be  aff-'ctei  either  in 
his  property,  his  liberty,  or  his  person  but  by  the  unanimous  con- 
sent of  twelve  of  his  neighbors  and  equals  A  constitution  that  I 
may  venture  to  affirm  has,  under  Provideuoi-  secured  the  just  lib- 
erties of  this  nation  for  a  long  succession  of  ages.  And,  therefore, 
a  celebrated  French  writer,  who  concludes  that  because  Home, 
Sparta,  and  Carthage  have  lost  their  liberties,  therefore  those  of 
England  in  time  must  perish,  should  have  recollected  that  Some, 
Sparta,  and  Carthage,  at  the  time  tc/mi  ihetr  Hberties  uere  lost  itete 
strangers  to  the  tfial  bi  jibt 

"  Great  as  this  eulogium  may  stem  it  i"  no  more  than  this  ad 
mirable  constitution,  when  traced  to  its  principles  will  be  found  in 
sober  reason  to  deserve  The  impartial  administration  of  justice, 
which  secures  both  our  perains  and  our  properties  is  the  great  end 
of  civil  society,  but  it  that  bo  entirely  intrusted  tc  the  magistracy 
(a  select  body  of  men,  and  thjse  generally  selected  by  the  pnnce, 
or  such  aa  enjoy  the  highest  offices  of  the  stite),  their  decisions, 
in  spite  of  their  own  natural  integrity  will  have  frequently  an  in 
voluntary  bias  toward  those  of  their  own  lank  and  dignitj  ,  it  is 
not  to  be  expected  from  human  nature  that  the  few  should  be  always 
attentive  to  the  interests  and  good  of  the  many.  On  the  other  hand, 
if  the  power  of  judicature  were  placed  at  random  in  the  hands  of 
the  multitude,  their  decisions  would  be  wild  and  capricious,  and  a 
new  rule  of  action  would  be  every  day  established  in  our  courts. 
It  is  wisely  therefore  ordered  that  the  principles  and  asioma  of  law, 
which  are  general  propositions,  flowing  from  abstracted  reason,  and 
not  accommodated  to  times  or  to  men,  should  be  deposited  in  the 
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asionallj  applied  to  such  facts  as 
ni  as  theiu.      For  here  partiality  can 

h  w  1  koown  and  is  the  same  for  all 

k         d  a   regular   conclusion   from   the 

p    m  But  in  settling  and  adjusting  a 

o  any  sicgle  magistrate,  partiality 
fl    d  to  range  in ;  either  hy  boldly 
g  h  is  not  so,  or  by  more  artfully 

su  g     11  tretching  and  warping  others,  and 

gu        g  m  r      Here,  therefore,  a  competent 

m  g  rymcn,  (.bnseu  by  lot  from  among 

b     found  the  bcit  mvestigators  of 
ru  gu  of  publio  juatii.o      For  the  most 

fu  will  be  cautious  of  committing 

fl  aa  3  right,  when  he  knows  that  the 

ee        m  mined  and  decided  by  twelve  in- 

ff  m  he  hour  of  trial ,  and  that  when 

wmustof  course  redress  it.    This, 
h     d    of  the  people  that  share  which 
m        ratlin  of  public  justice,  and  pre- 
ts  m  mjri,  powerful  and  wealthy  citizen. 

E  he  dei-ision  of  facts,  without  the 

(  ompo    d  of  justices  of  the  peace, 

m  dges  of  a  court  of  conscience,  or 

g  )       a  sti,p  toward  establishing  aris- 

m  solute  governments.     The  feudal 

m  litarj  subordi nation,  pursued  an 
LA  ngements  of  property,  had  been 

to        b  m  it  not  been  wisely  counterpoised 

by  that  privilege,  so  universally  diffused  through  every  part  of  it, 
the  trial  by  the  feudal  peer"  Ind  m  entry  eoutdjy  on  the  Continent, 
aa  the  trial  hy  the  peers  ha»  been  gradually  dnwaed,  w  the  noUes  have 
increased  in  power,  till  the  slate  has  leen  torn  to  piei.es  hy  rival  foe- 
tiom,  and  oligarchy,  in  effect,  has  been  estaUUhed,  thmgh  under  the  shadow 
of  regal  government,  vnlest  ivhere  the  miserable  commons  hiwe  taken  shelter 
under  ahsolute  monarchy,  as  the  lighter  evU  of  the  two.  And  partic- 
ularly, it  is  a  circumstance  well  worthy  an  Englishman's  observa^ 
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tion,  that  in  Sweden  tie  trial  by  jury,  that  bulwark  of  Northern 
liberty,  which  continued  in  its  full  vigor  so  lately  aa  the  middle  of 
the  laat  century,  is  now  fallen  into  disuse ;  and  that  there,  thfntgh  ike 
regal  jpower  ia  in  no  country  so  eloaely  limited,  yet  the  lihm-ties  of  the 
commons  are  extinguished,  and  the  government  is  degenerated  into  a  mere 
aristocracy.    It  is  theekfoee,  upon  the  whole,  a  duty  which  every 

J  THE  UTMOST  OF  HIS  fOWER  THIS  TALUABLE  CONSTITU- 
S  HIGUTS  :  TO  BESTOBE  IT  TO  ITS  ANCLBKT  DIGNITY,  IF  AT 

D  by  the  different  value  of  property,  or  otherwise  devi- 
ated from  its  first  institution  ;  to  amend  it  wherbveb  it  is  defect- 
ive; AND  ABOVE  ALL,  TO  GUARD  WITH  THE  MOST 
ZEALOUS  CIRCUMSPECTION  AGAINST  THE  INTHO- 
DUCTION  OF  NEW  AND  ARBITRAUY  METHODS  OF 
TEIA.L,  WHICH,  UNDElt  A  VARIETY  OP  PLAUSI- 
BLE PRETENCES,  MAY  IN  TIME  IMPERCEPTIBLY 
UNDERMINE  THIS  BEST  PRESERVATIVE  OF  ENG- 
LISH LIBERTY."     (Blackstone.  vol.  iii.  p.  378-381.) 

II.  Despotism  iries ; 

and  when  royalty  it  of 

the  people,  and  to  jury 

trial,  it  availed  i  ;rally 

plausible  plea — ni  —  holly 

in  the  royal  inter  This 

court  was  the  Hi;  —  »hioh 

from  the  reign  o'  id  or 

America,  until,  in  ,  _  Jtates 

assumed  to  concentrate  its  powers  in  his  own  person — powers  so 
monstrous,  so  iniquitous,  so  utterly  repugnant  to  the  plainest  prin- 
ciples of  justice,  that  their  exercise  conduced  in  no  small  degree  to 
bring  about  that  revolution  which  brought  Charles  1.  to  the  Ijloek  ; 
whose  exercise  in  Erauce  produced  the  scathing  whirlwind  of 
another  and  more  bloody  revolution ;  which  here  in  these  United 
States — OUR  Secretaries  would  do  well  to  lay  abide. 

The  Star  Chamber  is  said  to  have  been  in  early  times  one  of  the 
apartments  of  tie  king's  palace  at  Westminster  allotted  for  the 
despatch  of  public  business.     The  Painted  Chamber,  the  White 
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Chamber,  and  the  Cliambte  Markolph  were  occupied  by  tlic  triers 
and  receivers  of  petitions,  and  the  king's  council  held  its  sittings 
Id  the  Camera  Stellata,  or  Chamhre  des  Estoylles,  which  was  so 
called  probably  from  some  remarkable  feature  in  its  architecture 
or  embenishment. 

"  The  lords  sitting  in  the  Star  Chamber "  is  used  as  a  well- 
known  phrase  in  records  of  the  time  of  Edward  III.,  and  the  name, 
becoming  permanently  attached  to  the  jurisdiction,  continued  long 
after  the  local  situation  of  the  court  was  changed.  The  judicature 
of  the  court  of  Star  Chamber  appears  to  have  originated  in  the 
exercise  of  a  criminal  and  civil  jurisdietion  by  tie  iiing's  council, 
or  by  that  section  of  it  which  Lord  Hale  calls  the  Comih'toii  Ordi- 
narium,  in  order  to  distinguish  it  from  the  Privy  Council,  wlio  were 
the  deliberative  advisers  of  the  crown.  (Hale's  Jiirisdietion  of  the 
Lordi'  IFouae,  cb.  v. ;  Paloravb's  Essay  on  the  Original  Authority 
of  the  Etna's  Council)  The  exercise  of  jurisdiction  by  the  king's 
council  was  considered  as  an  encroachment  upon  the  common  law, 
and  being  the  subject  of  frec[uent  complaint  by  the  Commons,  was 
greatly  abridged  by  several  acts  of  Parliament  in  the  reign  of 
Edward  III.  It  was  discouraged  also  by  the  common  law  judges, 
although  they  were  usually  members  of  the  council ;  and  from  the 
joint  operation  of  these,  and  some  other  causes,  the  power  of  the 
Concilitim  Eeffia  aa  a  court  of  justice  bad  materially  declined 
previously  to  the  reign  of  Henry  VII ,  aHhough,  as  Lord  Hale 
observes,  there  remain  "  some  straggling  footsteps  of  their  proceed- 
ings "  till  near  that  time. 

The  statute  of  the  8d  Henry  Til.  e.  i.  empowered  the  chanceUor, 
treasurer,  and  keeper  of  the  privy  seal,  or  any  two  of  them,  calling 
to  them  a  bishop  and  temporal  lord  of  the  council  and  the  two 
chief  justices,  or  two  other  justices  in  their  absence  (to  whom  the 
president  of  the  council  was  subsequently  added),  upon  hill  or  infor- 
mation exhibited  to  the  lord  chancellor  or  any  other,  against  any 
person  for  maintenance,  giving  of  liveries,  and  retainers  by  inden- 
tures or  promises,  or  other  embraceries,  untrue  demeauings  of  sheriffs 
in  making  panels  and  other  untrue  returns,  for  taking  of  money 
by  juries,  or  for  great  riots  or  other  unlawful  assemblies,  to  call  the 
offenders  before  them  and  examine  them,  and  punish  them  accord- 
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ing  to  their  demerits.  Tiie  object  and  effect  of  this  enactment  are 
extremely  doubtfoL  It  appears  to  haye  been  the  opinion  of  the 
courts  of  law  at  the  time  the  statute  was  passed  that  it  established 
a  new  jurisdiction  entirely  distinct  from  the  ordinary  jurisdiction 
of  the  council ;  for,  five  years  afterward,  it  was  resolved  by  all  the 
judges,  according  to  the  plain  words  of  the  law,  that  the  only 


judges  of  the   court 
the  treasurer,  and  the  1 
poral  lord  being  merely 
and  not  as  const 
effect  of  the  statu 
years  afterward    h    p 
to  the  judges  of 
serves,  that  it  th 
council  itself. 

However  this  m  y  I 
to  the  time  of  C  k      h 
cation  of  the  anc 
in  the  general  ju  lad 
his  statement  tha      h 


iiier  the  statute  were  the  lord  chancellor, 
eper  of  the  privy  seal,  the  bishop  and  tem- 
'  called  to  them  "  as  assistants  or  assessors, 
a      b  ourt.     This   view  of  tha 

fi        d  b      h        ct  that,   more  than  forty 
oil  was  expressly  added 
d  p  oof,"  as  Mr.  Hallam  ob- 

d  b         perfectly  distinct  from  the 

b  h  no  doubt  that  previously 

ur     wh    h      distinct,  or  only  a  modifl- 
isd  h  d     gain  so  completely  merged 

h        d        the  council,  as  to  justify 
>  p    ss        n  the  judicial  resolution 

Sir  Thomas  Smith,  who 
h     0  m  1th  of  England,"  in  the 

m  d  court,  though  he  treats 
particularly  of  the  court  of  &tar  Chamber,  and  says  that  the  judges 
were  the  lord  chancellor,  the  lord  treasurer,  all  the  king's  council, 
and  all  peers  of  the  realm  ;  and  lie  ascribes  the  merit  of  having  re- 
newed the  vigor  of  the  court  to  Cardinal  Wolsey  At  the  begin- 
g  g         E  Cham- 

q  m  hich  it 

g  efore  it 

to     m  g  pp  eared 

to  m  le  only 

ff  had  no 

m  g  of  cor- 


year  1565,  make 


jurisdiction  of  the  btar  Chamber  had  reached  its  maturity,  it  si 
exe^t  inpolitieal  eases,  to  have  been  administered  with  wisdoir 
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discretioD.  Id  trials  Laving  any  political  teadency,  it  is  needless  to 
observe  that  this  court  never  waSj  nor  indeed,  could  be  equitable 
in  its  jurisdiction. 

The  proceedings  in  the  court  of  Star  Chamber  were  by  infor- 
mation, or  bill  and  answer  ;  interrogatories  in  writing  were  also  ex- 
hibited to  the  defendant  and  witnesses,  which  were  answered  on 
oath.  The  attorney-general  had  tlie  power  of  exhibiting  ex-officio 
inforraations ;  as  bad  also  the  king's  almoner  to  recover  deodanda 
and  goods  of  a  felo-de-se,  which  were  supposed  to  go  in  support  of 
the  king's  alms.  In  cases  of  confession  by  accused  persons,  the 
information  and  proceedings  were  oral ;  and  benee  arose  one  of  the 
most  oppressive  abuses  of  the  court  in  political  persecutions.  The 
proceeding  by  written  information  and  interrogatories  was  tedious 
and  troublesome,  often  involving  much  nicety  in  pleading,  and  al- 
ways requiring  a  degree  of  precision  in  setting  forth  the  accusation, 
which  was  embarrassing  in  a  state  prosecution.  It  was  with  a  view 
to  these  difficulties  that  Lord  Bacon,  on  one  occasion,  discouraged 
the  king  from  adopting  this  mode  of  proceeding,  saying  that  "  the 
Star  Chamber,  without  confession,  was  long  seas."  In  political 
charges,  therefore,  the  attorney -general  derived  a  great  advantage 
over  the  accused  by  proceeding  ore  t^tua.  The  consequence  was, 
that  no  pains  were  spared  to  procure  con/essiom,  and  pressure  of 
every  kind,  including  torture,  was  unscrupulously  applied.  Ac- 
cording to  the  laws  of  the  court,  no  persoa  could  be  orally  charged, 
unless  be  acknowledged  his  confession  at  the  bar,  "  freely  and  vol- 
untarily, without  constraint."  But  this  check  upon  confessions  im- 
properly obtained,  seems  to  have  been  much  neglected  in  practice 
during  the  later  periods  of  the  history  of  this  court.  "  Therein," 
says  Hudson,  writing  in  the  roign  of  James  I.,  "  there  is  sometimes 
dangerous  escess ;  for,  whereas  the  delinquent  confesseth  the  of- 
fence, mib  modo,  the  same  is  strained  against  him  to  his  great  dis- 
advantage. Sometimes  many  circumstances  are  pressed  and  urged 
to  aggravate  the  matters  wbicb  are  not  confessed  by  the  delioquent, 
which  surely  ought  not  to  be  urged,  but  what  ho  did  freely  confess, 
and  in  the  same  manner.  And  bappy  were  it  if  these  might  bo 
restrained  within  their  hmits,  for  tbat  this  course  of  proceeding  is 
an  exuberancy  of  prerogative,  and,  therefore,  great  reason  to  keep 
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it,  within  tlie  circumference  of  its  own  orb."  Upon  admissions  of 
immaterial  circumstances,  thus  aggrarated  and  distorted  into  oon- 
fessioDB  of  guilt,  the  Earl  of  Northumberland  was  prosecuted  oj« 
tentts  in  the  Star  Chamber,  for  being  privy  to  tbe  gunpowder  plot, 
and  was  seiituDced  to  pay  a  fine  of  £30,000,  and  to  bi,  mipriBomd 
for  life,  "  hut  by  what  rule,"  says  Hudson,  '  that  sentence  was,  I 
know  ntfortwsofi^Ns  and  yet  not  upon  confe  n  Ai.d 
t  fr  que  tlj  I  appened  dur  ng  the  last  centu  y  of  tl  e  ex  s  ence  of 
the  Star  Ch'tuber  hat  enormous  tnes  mpr  son  cuts  for  lie  r 
d  ng  the  k  ng  s  pleasure  ha  ishmeut  mut  la  on  and  e  ery  ir 
nt  0  of  punishn  ont  hort  of  death  were  nfl  cted  by  a  o  rt  con 
posed  of  me  nbers  of  the  k  ng  a  council  upon  %  mere  oral  proceed 
ng  w  tbout  h  ar  ng  the  e  used  w  thout  a  wr  tten  el  arge  or  re 
cord  ot  any  k  nd  in  1  w  thout  ai  jeal 

Tbe  c  il  juriad  ct  on  of  the  Star  Chimber  co  npreh  ndel  mer 
cantile  controv  rt  es  between  Enj^I  ha  d  lor  gn  mer  hdntf.  te  ta 
mentary  causes  and  d  fferences  between  the  heads  and  con  monalty 
of  corporal  ons  both  lay  and  sp  r  tual  The  co  irt  al  d  j  ed 
of  th  cla  n  of  tl  e  k  ng  a  almoner  to  deodan  1  a  above  referred 
to  and  also  such  cla  n  s  a  w  re  mide  by  suljccta  to  de  dands  and 
the  goods  of  eonv  cted  felons  by  rt  e  of  charters  rom  the  crown 
The  cr  ni  nil  ju  isd  ct  on  of  the  co  rt  T»as  very  evtena  ve  If  the 
k  ng  cho  e  to  rem  t  the  capital  pvra  shnent  the  co  t  hid  /  r  sdeti^t 
to  p      s!     i  cr    ei      en  t  e  so  rd  r  a  d  felo  y       Under  tLe 

comprel  us  ve  nan  e  of  ontempta  of  the  k  ng  s  authority  all  offen 
oe  a^a  nst  the  state  were  nolude  1  forgerj  pe  jury  r  ots  ma  n 
tena  e  embracery  fraud  1  bels  co  sp  ncy  and  tal  e  ac  isat  on 
sn  sc  nduct  by  judges  ju  t  ces  of  the  peace  si  e  ffs  jurors  and 
oth  r  p  r  ons  connected  w  tl  the  almin  trat  on  of  juat  e  were  all 
pun  shible  n  tho  Star  Chamber 

A  court  fern  al  jud  catu  co  [.oaed  of  th  mmed  ate 
ag  nt  of  pre  ogat  e  pos  ess  ng  a  jur  1  et  o  very  esten  e  and 
at  th  sara  t  o  mp  fectlj  defined  ad  iti  r  zed  to  nfl  t  any 
amount  of  pua  hment  short  of  deatl  must  e  en  when  best 
adm  n  Btered  hi  e  alwajs  been  ewed  w  th  apprebe  s  and 
d  ru  t  and  a  e  rd  ^ly  u  the  e  1  r  pe  od  f  ts  1  at  y  we 
find  conatint  rem  n  trine  d  by  the      nraon    a^a  nat    t     n    o    h 
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inentB.  As  civilization,  knowledge,  and  power  int 
the  people,  tho  jwrisdiotion  of  the  lords  of  the  council  became 
more  odious  and  intolerable.  Unfortunately,  too,  the  court  of 
Star  Chamber,  which  at  one  time  appears  to  hare  been  serviceable 
in  the  manner  described  by  Sir  Thomas  Smith,  "  as  bridling  such 
stout  noblemen  or  gentlecnen  which  would  offer  wrong  by  force  to 
any  manner  of  men,  and  could  not  be  content  to  demand  or  defend 
tho  right  by  order  of  law,  degenerated  in  the  reigas  of  James  I. 
and  Charles  I.  ioto  a  mere  engine  of  state,  and  was  employed  as 
ODO  of  the  main  instruments  for  the  assertion  of  prerogative,  pre- 
tonsion,  and  the  enforcement  of  illegal  taxation.  "  They  extended 
their  jurisdiction,"  says  Clarendon,  "  fiom  riots,  perjury,  and  the 
most  notorious  misdemeanors  to  the  asserting  of  all  proclamations  and 
orders  of  state ;  to  the  siniicating  of  illegal  commissions  and  grants  of 
monopolies ;  holding  for  honorable  that  which  pleased,  and  for  just  that 
ichich  profiled;  and  beeoming  iotk  a  ootirt  of  law  o  ddermine  civil 
rights,  and  a  eov/rt  of  revemte  to  enrich  the  treasury  ;  the  oouncU  table 
hj  proclamation  enjoining  to  the  people  thai  which  was  not  enjoined  hg 
tlielaws,  and  prohibiting  that  which  waa  not  prohibited ;  and  the  Star 
Chamber,  which  consisted  of  the  iame  persons  in  differ^  rooms,  sen- 
swing  the  breach  and  disobedience  to  these  proclamations  hg  very  great 
ftnes,  imprisonmmits,  and  corporal  severities  ;  so  that  any  disrespect  to 
any  acts  of  state,  or  to  the  persons  of  statesmen,  were  in  no  time  more 
penal,  and  the  foitndations  of  right  neter  more  in  danger  to  he  de- 
stroyed.''^ 

Let  the  patriotic  American  of  this  day  carefully  read  this  de- 
scription by  Lord  Clarendon  of  the  usurped  prerogatives  of  the 
Star  Chamber  coart  of  England,  weighing  calmly  each  expression 
as  he  comes  therefo  ;  let  him  then  think  of  the  eondition  of  hia 
country  at  the  present  moment,  and  the  more  than  kingly  preroga- 
tives usurped  by  our  court  of  star  cliamber,  the  President  and  cab- 
inet, in  presidential  "proclamations  and  orders  of  state,"  which 
have  "  enjoined  upon  the  people  that  which  is  not  enjoined  by  tho 
laws,  and  prohibited  that  which  by  the  laws  is  not  prohibited  ; "  in 
illegal  "  commissions  "  issued  to  so-called  military  governors  of 
sovereign  States  and  a  multitude  of  unnecessary  officers  whose 
functions  have  no  legal   sanction  or  authority — in  grants  of  cotton 
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"  monopolies  "  so  freely  issued  from  the  Treasury  Department  to  ihe 
partisans  of  the  Administration — in  the  holding  for  "  loyal  "  of  that 
which  pleases  a  mere  fiiction  of  the  people,  and  for  "just"  of  a 
dishonest  legal-tender  paper  currency,  which  ia  the  reverse  of  pro- 
fitable " — in  the  erection  of  the  President  or  any  member  of  his  cab- 
inet into  a  sufficient  "court  of  law  to  determine  civil  rights,"  and 
thereupon  to  trample  on  them — in  the  empowering  of  major-gen- 
erals and  others  to  assume  that  they  may  hold  courts  both  of  law 
and  "  revenue,"  in  which  they  confiscat*  estates  and  money  which  do 
not  "  enrich  the  treasury  " — and  in  the  punishment  of  disobedience 
to  these  proclamations  and  other  usurpations  "  by  very  great  fines 
unlawfuUyassessed,  by  arbitrary  "imprisonments"  in  forts  and arsi 
nals  of  the  United  States,  and  '■  by  corpora!  severities  "  at  th 
Dry  Tortugas  and  elsewhere — let  him,  we  say,  thus  read,  thus  med- 
itate, and  then  declare  to  his  own  conscience  whether  he  believei 
'  that  any  disrespect  to  acts  of  stat«  "  has  ever  been  "  more  penal ' 
than  it  has  been  ra  these  States  for  three  years  past,  and  whethei 
the  ftundatmns  of  right  "  were  ever  "  in  more  danger  to  be  de- 
stroyed thin  they  are  now,  to-day.  These  questions  must  ore  long 
be  efiecfwdly  answered,  or  wo  and  our  posterity  must  reap  a  bitter 
harvest  from  the  "^teds  of  tyranny  we  madly  suffer  a  corrupt  Admin- 
istration to  sow  (ver  every  oue  of  our  most  ancient  and  most 
cheri  bed  rights  and  institutions. 

For  the  present  we  must  leave  the  High  Court  of  Star  Cham- 
ber. We  shall  have  more  to  say  of  it  when  we  come  to  the  un- 
happy reign  of  Charles  I. 

III.  During  this  period  (from  Edward  I.  to  Jamea  I.)  English 
history  supplies  us  with  a  pregnant  illustration  of  the  wisdom  of 
our  English  ancestors  and  our  own  stupendous  folly.  The  insti- 
tution of  slavery,  in  attempting  to  destroy  which,  we  have  perhaps 
destroyed  a  nation,  ia  no  novelty  in  history.  It  is  the  creature 
of  peculiar  oireumet«nces  always,  and  always  disappears  with  the 
peculiar  circumstances  which  have  brought  it  into  being.  Slavery 
among  the  Jews,  in  Greece,  in  Kome,  in  tbe  Germanic  kingdoms 
into  which  the  Empire  was  divided,  and  in  England,  thus  rose  and 
thus  passed  away;  and  the  saroe  system  in  America,  had  it  been 
left   to  run  its  natural  course,  would,  in  the  providence  of  God, 
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have  found  its  own  solution  in  the  influence  of  natural  causes. 
During  the  period  of  English  history  with  which  we  are  at  pres- 
ent  eoneerned,  tlie  problem  of  Sazon  slavery  was  solved ;  and  we 
have  thought  that  Hallam's  outline  of  the  steps  by  which  this  end 
was  reached  might  uot  improperly  be  introduced  here  to  show 
how  slavery  was  done  away  in  England,  not  by  legislation  or  coer- 
cion, and  stili  less  by  arbitrary  royal  proclamation,  but  by  a  sim- 
ple change  in  the  original  circumstances  of  tho  masters  and  their 
slaves ;  in  order  to  show  further  that  in  any  country  the  same  in- 
stitution may  be  naturally  expected  to  arrive  at  a  like  end  when 
it  has  ceased  to  be  of  service  in  the  commonwealth.  We  have  pre- 
ferred to  give  the  version  of  Hallam  verbatim,  lest  it  might  be 
thought  that  we  had  in  any  way  distorted  or  concealed  facts,  from 
a  desire  to  give  them  a  peculiar  coloring ;  and  therefore,  before  giv- 
ing his  account,  we  venture  to  present  the  following  points  to  the 
attention  of  the  reader  to  be  borne  ia  mind  during  his  perusal  of  it : 

1.  The  Saxon  churl  was  as  absolute  a  slave  to  tlie  Norman  as 
the  SoutJicrn  negro  to  his  master. 

2.  The  right  of  the  Norman  master  to  the  labor  of  his  villain 
was  a  prescriptive  and  unquestioned  right,  in  no  respect  differing 
from  that  of  the  American  slaveholder. 

3.  The  abolition  of  Saxon  slavery  was  not  effected  by  legisla- 
tion, coercion,  or  proclamation,  but  was  gradual,  natural,  and  for 
the  most  part  voluntary  on  the  master's  part. 

4.  Had  coercive  emancipation  been  attempted  by  any  power 
in  the  state  to  the  prejudice  of  the  prescriptive  rights  of  masters, 
it  cannot  be  doubted  that  the  Normans  would  have  offered  as  de- 
termined a  resistance  to  it  as  they  did  to  every  other  invasion,  of 
their  rights.  Nor  can  it  well  be  doubted  that  an  attempt  at  forced 
emancipation,  by  arousing  opposition  to  it  in  the  Norman  masters, 
would  have  indefinitely  delayed  the  emancipation  of  the  churls, 

5.  If  it  be  said  that  Southern  slavery  is  governed  by  the  strict 
rules  of  the  Roman  slave  code,  and  not  by  the  rules  of  English 

w,  our  answer  is  ;  That  under  Roman  law,  slavery  dis- 
s  effectually  as  under  English  law  ;  that  slavery  in  any 
country  must  have  some  peculiar  characteristics  which  do  not  exist 
in  any  other  country;     that  history   shows    that,  soon    or  late, 
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the  growth  of  population  or  some  other  cause  leads  to  a  gradual 
and  natural  eniaoeipation,  independently  of  law ;  and  therefore  that 
a  knowledge  of  the  progress  of  emancipation  in  the  peculiar  case 
of  Englaud  is  peculiarly  valuahlc  in  any  other  case  where  plana 
and  systems  of  emancipation  are  eonsidered.  Judging  from  all 
past  esperieuce — and  not  least  from  the  experience  of  England — 
we  believe  that  the  beat  plan  is  to  have  no  plan,  and  that  the  only 
certain  system  is  that  ■which  ia  naturally  evolved  by  circumstance  a 
in  each  several  case.  Interference  ouly  retards  the  progress  of 
emancipation.     With  these  remarks  we  now  proceed  with  Halkm, 

In  a  former  passage  I  have  remarked  of  the  Anglo-Saxon 
churls,  that  neither  tiicir  situation  nor  that  of  their  descendants 
for  the  earlier  reigns  after  the  conquest  appears  to  have  been  mere 
servitude.  But  from  the  time  of  Henry  II.,  as  we  learn  from 
G-lanvil,  the  villain  so  called  was  aholideh/  de^mdent  upon  hk  lord's 
will,  compelled  to  utdimited  vertices,  and  deditide  of  property,  not  only 
in  tlie  land  he  held  for  his  maintenance,  hut  in  his  otuii  aequiaHiom^  If 
a  villain  purchased  or  inherited  land,  the  lord  might  seize  it ;  if  he 
accumulated  stock,  its  possession  was  equally  precarious.  Against 
hia  lord  he  had  no  right  of  action,  because  his  indemnity  in  dam- 
ages, if  he  could  have  recovered  any,  might  have  been  immediately 
taken  away.  If  he  fied  from  his  lord's  service,  or  from  the  land 
which  he  held,  a  writ  issued  de  nativiiate  probanda,  and  the  master 
recovered  his  fugitive  by  law.  His  children  were  born  to  the  same 
state  of  servitude  j  and  contrary  to  the  rule  of  the  civil  law,  where 
one  parent  was  free  and  the  other  in  villainage,  the  offspring  followed 
the  father's  condition. 

This  class  was  liftmguisLed  intj  vilKms  regard  ut  wh  5  ad 
been  atta  hod  fromtim(,  immemorial  to  a  certain  mano  nd  11  n 
in  gro  '!  where  such  territorial  prescription  had  nei  s  t  1 
had  been  broken  In  the  conditun  ot  these,  whate  ha  b  n 
said  bj  lomi,  writers  I  an  iind  no  manner  of  differeu  e  the  d  ^ 
tmctiun  was  mereh  tcchn  al  and  aff  eti,d  only  the  n  d  of  pi  ad 
ing  The  term  in  gros  is  appropnit  d  in  our  legal  language  to 
propcrtj  h^-ld  abi^lut  ly  and  with  ut  reference  to  any  other.  Thus 
it  w  applied  to  rights  of  advow  or  or  of  CJmmon,  when  possesped 
simply,  and  not  as  incident  to  any  particular  lands.     And  tliere  ciin 
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be  DO  doubt  that  it  was  used  in  the  same  sense  for  the  possession 
of  a  villain.  But  there  was  a  class  of  persons,  HOmetimes  inaccu- 
rately confounded  with  villains,  whom  it  ia  more  important  to 
separate ;  villainage  Lad  a  double  sense,  as  it  related  to  persons  or 
to  lands.  As  all  men  were  free  or  villains,  so  all  lands  were  held 
by  a  free  or  villain  tenure.  As  a  villain  might  be  enfeoffed  of  free- 
holds, though  they  lay  at  the  mercy  of  his  lord,  so  a  freeman  might 
hold  tenements  in  villainage.  In  this  case  his  personal  liberty  sub- 
sisted along  with  the  burdens  of  territorial  servitude.  He  was 
bound  to  arbitrary  service  at  the  will  of  the  lord,  and  he  might, 
by  the  same  will,  be  at  any  moment  dispossessed,  for  such  was 
the  eondition  of  bis  tenure.  But  his  chattels  were  secure  from 
seizure,  his  person  from  injury,  and  be  might  leave  the  land  whenever 
be  pleased. 

From  so  disadvantageous  a  condition  as  this  of  villainage, 
it  may  caose  some  surprise  that  the  peasantry  of  England  should 
have  ever  emerged.  The  law  incapacitating  a  villain  from  acquir- 
ing property,  placed,  one  would  imagine,  an  insurmountable  barrier 
in  the  way  of  his  enfranebisement.  It  followed  from  thenoe,  and  is 
positively  said  by  Glanvil,  that  a  villain  eotild  not  hiiy  hia  freedom, 
because  the  priee  he  tendered  would  already  belong  to  Ms  lord ;  and  even 
in  the  case  of  free  tenants  m  villainage,  it  la  not  easy  to  comprehend 
how  (heir  uncertain  and  unbounded  services  could  ever  pass  into 
slight  peeunnry  cum  mutations,  much  less  how  they  could  come  to 
maintain  them>.ehes  m  their  linJs,  and  mock  the  lord  with  a 
nominal  tenure  according  t  j  the  custom  of  the  manor. 

Thifl  like  many  othirs  relating  to  the  progress  of  society,  is  a 
\ery  obscurv,  inquiry  We  can  trace  the  pedigree  of  princes,  fill  up 
tlie  catalogue  of  towns  besieged  and  pro'vmoes  desolated,  describe 
even  (be  whole  pageantry  of  coronations  and  festivals  bat  we  cannot 
recover  the  genuine  historv  of  mxnkind  It  bas  pa«ed  awtv  witb 
slight  and  ^irtat  notice  by  coniemporary  wi  tera  and  our  most 
patient  industry  can  hardly  at  present  put  togtther  enough  of  the 
(  to  suggeit  a  tolerably  ekar  represeutition  of  ancient 
s  and  social  life  I  o^nnot  profess  to  undertake  what  would 
require  a  commabd  of  books  as  well  as  leisure  beyond  my  reach, 
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but  the  following  observations  may  teod  a  liule  to  illustrate  onr 
immediate  subject,  the  gradual  extinction  of  villainage. 

If  we  take  what  may  be  conaidered  aa  the  simplest  ease,  that  of  a 
manor  divided  into  demesne  lands  of  the  lord's  occupation,  and  those 
in  the  tenure  of  his  villains,  performing  all  the  services  of  agricul- 
turo  for  him,  it  is  obvious  that  his  interest  was  to  maintain  just  so 
many  uf  these  as  his  estate  required  for  its  cultivation.  Land,  the 
cheapest  of  articles,  was  the  price  of  their  labor ;  and  though  the 
law  did  not  compel  him  to  pay  this  or  any  other  price,  yet  neces- 
sity, repairiEg  in  some  degree  the  law's  injustice,  made  those  pretty 
secure  of  food  and  dwelling,  who  were  to  give  the  strength  of  their 
arms  for  his  advantage.  But  in  course  of  time,  as  alienations  of 
small  parcels  of  manors  to  free  tenants  came  to  prevail,  the  proprie- 
tors of  land  were  placed  in  a  new  situation  relatively  to  its  cultiva- 
tors. The  tenements  in  villainage,  whether  by  law  or  usage,  were 
never  separated  from  the  lordship,  while  its  demain  was  reduced  to 
a  smaller  extent,  through  subinfeudations,  sales,  or  demises  for  valua- 
ble rent.  The  purchasers  under  these  alienations  had  occasion  for 
laborers;  and  these  would  be  free  servants  in  respect  of  such  em- 
ployers, though  in  villainage  to  their  original  lord.  As  he  demand- 
ed less  of  their  labor,  through  the  diminution  of  his  domain,  they 
had  more  to  spare  for  other  masters ;  and,  retaining  the  character  of 
villains  and  the  lands  they  held  by  that  tenure,  became  hired  labor- 
ers in  husbandry  for  the  greater  part  of  the  year.  It  is  true  that 
all  their  earnings  were  at  the  lord's  disposal,  and  that  he  might 
have  made  a  profit  of  their  labor,  when  he  ceased  to  require  it  for 
his  own  land.  But  this,  which  the  rapacity  of  more  commercial 
times  would  have  instantly  suggested,  might  escape  a  feudal  superior, 
who,  wealthy  beyond  his  wants,  and  guarded  by  the  haughtiness  of 
ancestry  against  the  desire  of  such  pitiful  gains,  was  better  pleased 
to  win  the  affection  of  bis  dependants,  than  to  improve  his  fortune 
at  their  expense. 

The  services  of  villainage  were  gradually  rendered  less  onerous  and 
uncertain.  Those  of  husbandry  indeed  are  naturally  uniform,  and 
might  be  anticipated  with  no  small  exactness.  Lords  of  generous 
tempers  granted  indulgences  which  were  either  intended  to  be  or 
readily  became  perpetual.     And  thus,  in  the  time  of  Edward  I., 
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WO  find  tliG  tenants  in  som     m  h       d       1    t      t  t  1 

as  recorded  in  the  lord's  bkSrath        I    ^  '9  hb 

TJllains  by  blood ;  but  fr     t        t  II       j,    w        m     h  m 

likely  to  retain  this  preci     n  n  th  d  f  1    m 

a  customary  right  to  be      t      d        th  t     II     j       th     >« 

terms  as  their  predeoesso  p  1  d  t  1  f,th  to  t  p  t  t 
for  tbeir  security.     Proof     fth  kbit        fmt        fm 

tenants  in  villainage  to  copjh  id  f      d       tl         g      f  H      y 

III.  I  do  not  know  however  that  they  were  protected  at  so  early 
an  epoch  in  the  possession  of  their  estates.  But  it  ia  said  in  the 
year  book  of  the  42d  of  Edward  III,  to  be  "  admitted  for  clear 
law,  that  if  the  customary  tenant  or  copyholder  does  not  perform 
b  thldmy  hid        fftd        I         m 

mpl    lb  th  t       1    g         }        pyh  Id      d  d        t         U  }, 

fmth        gl        tplt  fbt  tbldastt 

hbtytd       fhmf!         ta  dth  Itb         fimd 

by       p       g  B    tt       wh    h  !  w  p  d  m  h     th       h 

L  ttl  t  t     th  t     pyh  Id  Id  1  m  dy    ^ 

th       Id       H  w  th         g       f  Edw     1  IV  tb     w      p  t 

t    fd    btb    tl    J  dg      wl     p        tt  d  tb       pjh  11  b 

b  ftp        ^tthldfdpss 

^\  1  I       m      f  th  t    t      t       11  Pt     P      t    p    p 

ty       w  11         f      d  ra        d       tJ  pyh  Id         tb     f,      t       p     t 

f       hdtbml  dff       tm  Thlwwlh 

ttlh  hhlydd       ttkwythmnsf         p 

w      tb         m  tt        f  d  ffi     Ify  1  t  J  as  E  fel     d 

Tth         dlh  ilpg  fglt  Ippl 

t  1  ff       t  t      w    Id  h  t      lly       t   b  ted      M 

mgtd         thylwymt  Ifhi  ply 

m    t     cc    d    g  t    th    t  d     f  1    m  t  B  t  th       U 

whhd  dlt        1         t        t         gh        tpwyfmh 

t        il  ght  w  II  h  I      t     b     f    g  tt  und  d 

whhbthdf  lifefedh        Itylbt 

d   t     t  mast         Thidhidd  (        ag       tbm 

b  t  th       w  1  ttl  m  t       b  tw  m  t    p    t     f  tb 

t      th  t   t  m    ht  b    d    m  d  L     f    It  ^  I       II  f    t 

t  b  p  11  i  t    1  f    d  li        If     F  tl    t  th    !  w 


>y  Google 


inclined  to  favor  him ;  and  so  many  obstacles  were  tlirowii  in  the 
way  of  these  suits  to  reclaim  fugitive  villaius,  that  they  could  not 
have  operated  materially  to  retard  their  general  enfranchisement. 
In  one  case,  indeed,  that  of  unmolested  residence  for  n  year  and  a 
day  within  a  walled  city  or  borough,  the  villain  became  free,  and 
the  lord  was  absolutely  barred  of  his  remedy.  This  provision  is 
contained  even  in  the  laws  of  William  the  Conqueror,  as  contaioed 
in  Hoveden,  and,  if  it  be  not  an  interpolation,  may  be  supposed  to 
have  had  a  view  to  strengthen  the  population  of  tho'ie  places  which 
were  des  gned  for  garr  sons  Tb  i  law  whether  f  William  or  not, 
is  nei  vocally  ment  o  ed  by  Glanv  1  Nor  w  «  it  a  mere  letter. 
Accord  g  to  a  rtc  rd  n  the  s  sth  of  Elvarl  IT.,  Sir  John 
Cla  cr  ng  ued  eigl  teen  v  11a  ns  of  h  s  man  r  of  C  sey,  for  with- 
draw rg  themselves  therefro  n  w  th  the  r  ebatteh  wliereupon  a 
wr  t  WIS  d  rected  to  the  but  s  x  of  the  nu  her  ;kimed  t'o  be 
fr  emen  alleg  ng  the  C  nqucrors  charter  and  off  ring  to  prove 
that  tl  e  had  1  ed  n  Norw  eh  pay  g  scot  ■ind  lot  about  thirty 
years     wb    h  ola  n  was  adm  tted 

By  such  n  eans  a  large  proport  o  of  the  peasantry  before  the 
m  idle  of  tl  e  fo  teenth  cent  y  1  ad  become  h  r  d  laborers  instead 
of  V  llama  We  first  hear  of  them  on  a  grand  scale,  in  an  ordi- 
nance made  by  Edward  III,,  in  the  twenty-third  year  of  his  reign. 
Th  s  wai  just  after  the  dreadful  pestilence  of  1348,  and  it  recites 
that  the  nun  ber  of  workmen  and  servants  having  been  greatly 
reduced  by  that  ealam  ty  the  remainder  demanded  excessive  wages 
from  tl  e  r  employers  Such  an  enhancement  in  the  price  of  labor, 
tho  gl  founded  exactly  n  the  same  principles  as  regulate  the  value 
of  anv  otl  er  eon  mod  ty  a  too  frequently  treated  as  a  sort  of  crime 
by  lawg  ers  who  seem  t  grudge  the  poor  that  transient  melior- 
•»  on  of  t!  e  r  lot  wl  ch  the  progress  of  population,  or  other  analo- 
gous c  reumstances  w  11  without  any  interference,  very  rapidly 
take  away  Th  s  rd  nance  therefore  exacts  that  every  man  in 
Engla  d  of  wbatpvor  condition,  bond  or  free,  of  able  body,  and 
with  n  s  sty  ye^rs  of  age  not  living  of  his  own  nor  by  any  trade, 
shall  be  bl  g  d  when  required,  to  serve  any  master  who  is  willing 
to  h  re  h  at  su  b  waj.es  as  were  usually  paid  three  years  since, 
or  f  r  so  ne  t  n     I  re  e    u^  ;  provided  that  tlic  lords  of  villains  or 
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tenants  in  villainage  stall  tare  the  preference  of  their  lahor,  so  that 
they  retain  no  more  than  shall  he  necessary  for  them.  More  than 
these  old  wages  is  strictly  forhidden  to  be  offered,  as  well  as  de- 
manded. No  one  is  permitted,  under  color  of  charity,  to  give 
alms  to  a  beggar.  And  to  make  some  compensation  to  the  inferior 
classes  for  these  severities  a  clause  ia  inserted,  as  wise,  just  and 
practicable  as  the  rest,  for  the  sale  of  provisions  at  reasonable 
prices. 

This  ordinance  met  with  so  little  regard  that  a  statute  was 
made  in  Parliament  two  years  aft«r,  fixing  the  wages  of  all  artificers 
and  husbandmen,  with  regard  to  the  nature  and  season  of  their 
labor.  From  this  time  it  became  a  frequent  complaint  of  the 
commons  that  the  statute  of  laborers  was  not  kept.  The  king  had 
in  this  ease  probably  no  other  reason  for  leaving  their  grievances 
unredressed  than  his  inability  to  change  the  order  of  Providence.  A 
silent  alteration  had  been  wrought  in  the  condition  and  character 
of  the  lower  classes  during  the  reign  of  Edward  IIL  This  was  the 
effect  of  increased  knowledge  and  refinement,  which  had  been 
making  a  considerable  progress  for  full  half  a  century,  though 
they  did  not  readily  permeate  the  cold  region  of  poverty  and  igno- 
rance. It  was  natural  that  the  country  people,  or  aplandiah  folk, 
as  they  were  called,  should  repine  at  the  exclusion  from  that  enjoy- 
ment of  competence,  and  security  for  the  fruits  of  their  labor,  which 
the  inhabitants  of  towns  so  fully  possessed.  The  fourteenth  century 
was  in  many  parts  of  Europe  the  ago  when  a  sense  of  political  ser- 
vitude was  most  keenly  felt.  Thus  the  insurrection  of  the  Jacquerie 
in  France,  about  the  year  1358,  had  the  same  character  and  resulted 
in  a  great  measure  from  the  same  es        h  E  i;    h 

peasants  in  1382.      And  we  may  a  am 

the  democratical  tone  of  the  French  m  d         h 

prevalence  of  a  spirit  of  liberty  in  C     m     y      d  '^w  d 

I  do  not  know  whether  we  shon  d         b       p  h  u 

tionary  concussion  to  the  preaching  of  W.ckliffe  s  disciples,  or  look 
upon  both  one  and  the  other  as  phenomena  belonging  to  that 
particular  epoch  in  the  progress  of  society.  New  principles,  both  as 
to  civil  rule  and  religion,  broke  suddenly  upon  the  uneducated 
mind,  to  render  it  bold,  preaniuptuous  and  tnrbnleut.     But  at  least 
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h  d  f        esiastical  power,  which 


utolerance  of  political 
me  teachers,  the  lower 
may  think  a  religious 
a  good  deal  common  ia 
flamed  to  either  one  or 
hieh  were  then  eshibit- 
lieatre,  afforded  fuel  to 


m  uk    d   w   h  y      h  equality  which  religion 

to   h      h  d    played  with  coarse  and 

g         g  n   h  p  The  familiarity  of  such 

d       h     d    d      d    h        ff  p  m  nds ;  hut  when  a  rude 

p  p  d  nstructiou  during  that 

p      g  h      h  w         d  ce  to  these  impressive 

h     w  b  h        oiication  of  mind  they 

p    d      d 

T       gh  I  h  h  rap      d  ast  with  the  aristocracy 

h  h     F   f,     h  we   guilty  of  very  little 

ru  h       w  anees  helongiug  to  that 

p  w     h  m  gh       mp     h  d       more  hardly  than  before 

whhp  yTh  teh         nry  was  an  age  of  greater 

magnificence  than  those  which  had  prtecded,  in  dress,  in  ceremo- 
nies, in  buildings ;  foreign  luxuries  were  known  enough  to  excite  an 
eager  demand  among  the  higher  ranks,  and  yet  so  eearce  as  to 
yield  inordinate  prices ;  while  tlie  land-owners  wore  on  the  other 
hand,  impoverished  by  heavy  and  unceasing  taxation.  Hence  it 
is  probable  that  avarice,  as  commonly  happen?,  had  given  birth  to 
oppression  ;  and  if  the  gentry,  as  I  am  inclined  to  believe,  had 
become  more  attentive  to  agricultural  improvements,  it  is  reason- 
able to  conjecture  that  those  whose  tenure  obliged  thom  to  un- 
limited services  of  husbandry  were  more  harassed  than  under  their 
wealthy  and  indolent  masters  in  preceding  times. 

The  storm  that  almost  swept  away  all  bulwarks  of  civilized 
and  regular  society  seems  to  have  been  long  in  collecting  itself. 
Perhaps  a   more   sagacious  legisilature  might    have  contrived  to 
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liaperse  it  but  the  eoomo  a  only  presented  compU  nta  of  the 
refractor  uess  w  th  wh  ch  lU  us  dnd  tenants  u  v  11a  uage  tendered 
the  r  due  ser  cea  aud  the  ex  gen  a  of  govern  merit  led  to  the 
fatal  poll  tax  of  a  groat,  vih  ch  na&  the  pros  a  ate  cau  e  of  the 
nsurrect  o  By  the  de  a  d  ot  these  r  oters  we  per  v  that 
te  tor  al  serv  tude  was  tar  trom  eit  net  but  t  shoull  not  be 
ha  t  ly  cOBCluded  tl  t  1  oy  re  all  p  r  on  1  11a  s  tor  a  lar^e 
proi  rt  on  we  «  Kent  eh  me  to  whom  hat  oond  t  on  o  uld  not 
ha  e  aj.fl  =d  t  he  ng  a  good  ba  to  a  w  t  de  />  t  tafe  p  eha  d 
that  the  party  b  fath  r  w  s  bor     n  (he  eountj  of  Kent 

After  this  tremendous  rehell  on  t  m  ght  be  espe  ted  that  the 
le^  lature  would  u  e  1  ttle  ud  Igence  t  wa  1  the  low  r  com  oou 
Such  unhaj  py  umults  are  doubly  m  ch  e  ou  not  iior  fro  n  the 
n  ned  ate  calam  t  es  that  attend  the  than  iron  tk  fea  aid 
}atr  d  of  tie  people  uh  1  they  ge  erate  tie  e!  ted  la  se  The 
^e  eral  barter  of  nanum  as  on  extorted  tro  u  the  k  ng  by  the 
r  t  rs  of  Blackheath  was  annulled  bj  p  o  lamat  on  to  the  aher  ff 
and  his  r  ocat  ou  apj  oved  by  the  lords  and  ommons  m  Pa  1  a 
ment  bIo  added  as  was  ery  true  that  bu  h  enfranch  sen  ent 
CO  Id  not  he  made  w  hout  the  r  consent  wh  ch  they  would 
never   g    e   to   save  themselves  from   per  sh  ug     Itoge  her  ne 

dav  B  ts  were  turned  into  treason  i  j  a  law  of  the  a  ue 
Pari  ament  By  a  e  y  bar  h  tatu  e  n  the  12th  ot  R  ehard  II 
no  fce  ant  or  laborer  ould  deport  even  at  the  exj.  rat  on  of  hia 
se  ce  from  the  hundred  n  wh  h  he  1  ed  without  perm  ss  on 
under  tl  o  ki  g  a  sell  nor  m  j^ht  any  wl  o  had  been  bred  to  hu& 
b  n  Irv  1 11  t  celve  years  old  eserc  se  any  other  call  nf,  A  fe  v 
years  afte  ward  tl  e  to  nn  ons  p  t  t  o  ed  that  11a  us  m  ^b  n  t 
[ut  the  r  h  Idren  to  s  hool  n  rder  to  adva  ce  them  hy  the 
Church  and  th  s  for  the  honor  ot  all  the  freco  en  of  the  k  ng 
dom  In  tl  e  same  Pari  ament  the3  omplam  that  ila  ns  fly  to 
c  t  es  and  borou^l  s,  whe  ce  th  r  ma  te  a  not  re  o  or  them 
and  f  tl  J  at  empt  t  a  e  h  nde  ed  bv  the  jeojle  and  prayed 
that  the  lords  m  ght  se  ze  tl  r  Ila  ns  n  such  pk  ea  w  thout 
rej^ard  to  the  franch  ses  the  eof  But  on  both  these  pet  t  ons  the 
k  nt,  put  n  a  negat  ve 

Fron    1  en    forward  we  s  e  1  ttle  n  t  ce  taken  of     dla  nage    n 
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parliamentary  records,  and  there  soema  to  have  been  a  rapid  ten- 
dency to  its  entire  abolition.  But  the  fifteenth  century  is  barren 
of  materials ;  and  we  can  only  infer  that,  as  the  same  causes  wbicli 
m  Ed  ard  III  s  t  me  had  converted  a  large  p  rt  on  of  tl  e  peasa  t 
ry  nto  free  !ab  rera  6t  11  cont  ued  to  ope  ite  they  must  lently 
ha  e  est  ngu  shed  the  whole  sy  em  of  pprstnal  an!  terr  tur  al 
serv  tu  ie  The  latter  icd  ed  Wds  ess  n  Uy  changed  by  the  a 
tabl  shment  of  tl     law  of  c  pyhoH 

I  cannot  presum  to  eonje  ture  m  wl  at  degree  voluntary 
nanu  on    s  to  b    r    k  n  d  among  tie     cans  th^t   eoutr  luted 

to  t!  alo!  t  on  of  v  Ha  nige  C\  arter  of  enfr^n  h  sement  were 
verj  on  m  n  npo  he  Cont  ent  Thej  mjyperhaja  lave  been 
le  a  o  a  England  In  lecd  the  st  t  te  de  d  n  a  n  st  have 
oper  ted  v  ry  njur  nusly  to  prevent  the  e  fra  el  sen  ent  of  I 
lams  regardant,  who  were  entailtd  along  with  tl  o  land,  Instai  cos 
however  occur  from  time  to  time  ;  and  we  cannot  expect  to  discover 
many.  One  appears  as  early  as  the  fifteenth  year  of  Henry  III,,  who 
grants  to  all  persons,  born  or  to  be  born  within  his  village  of  Con- 
tishall,  that  they  shall  be  free  from  all  villainage  in  body  and  blood, 
paying  an  aid  of  twenty  shillings  to  knight  the  king's  eldest  son, 
and  six  shillings  a  year  as  a  quit  rent ;  so  in  the  12th  of  Edward 
III.,  certain  of  the  king's  villains  are  enfranchised  on  payment  of 
a  fine.  In  strictness  of  law,  a  fine  from  the  villain  for  the  sake  of 
enfranchisement  was  nugatory,  since  all  he  could  possess  waa 
already  at  his  lord's  disposal.  Ent  custom  and  equity  might 
easily  introduce  different  masims ;  and  it  was  plainly  for  the  lord's 
interest  to  encourage  his  tenants  in  the  acqniaition  of  money  to 
redeem  themselves,  rather  than  to  quench  the  exertions  of  their 
industry  by  availing  himself  of  an  extreme  right.  Deeds  of  en- 
franchisement occur  in  the  reigns  of  Mary  and  Elizabeth ;  and 
perhaps  a  commission  of  the  latter  princess  in  1574,  directing  the 
enfranchisement  of  her  bondmen  and  bondwomen  on  certain  manors 
upon  payment  of  a  fine,  is  the  last  unequivocal  testimony  to  the 
existence  of  villainage  ;  though  it  is  highly  probable  that  it  existed 
in  remot«  parts  of  the  country  some  time  longer. — Hallam's 
Middle  Affes,  vol.  Ill,,  pp.  171-182. 

At   this  epoch,  to   continue   nearly   in   the  language   of  the 
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author  juat  iju 

d  w    n  u      p          b     re  proceeding  with  thesu 

iuquiriea  into    li 

E  J,                                    a  sketch  very  imperfect 

and  uDBatisfact 

b     w      li  m               st  answer  the  purpose  of 

fixing  the  read 

h     p      cipal  objects,  and  of  lead- 

iog  him  to  consu 

h   p                               oonstitutiocal  knowledge. 

From  the  accesan 

an  of  the  house  of  Tudor,  a  new  period  ia  to  he 

d  t  d              h   t 

yfm         pp                 thdfiii           fp 

1              d  th    p 

t           t  g           I       d       th       th     p        d    g 

b  t  1       d   t 

hdbyth      ptffdm      djl      yf 

ty             It  w 

rh      p        d    th      f         w      h  11      t     t    mpt  t 

11  t  t   b    r 

t    th     m        t        It          htm        f     tf  i 

I   h  f  h  b 

t       W    h         1      dj             h      ghtii    t     Ight 

t          A  gl    b 

d         fmf         Iplytblhdbj 

m 

kllfcthkddg                t      tthC 

t        t  w  th     h 

g     1  T               ft            b    b               d    d       d 

in  ufE       t  f      tl 

^      t      d     f          ty  b          p  bl        d  w    tl  y 

f   mi 

b                t     t  d  by            d      d     t  1    p     t  th 

1  f  f      1  m      d    f  J  F         th       p        pi  th  t 

bl  1 1  wh    h  b  t       f  d      mjl     p    pi 

id   h  d    t      1    by   p  t  mm       in 

mdg        t      th  t  btwhhm        wllj       tdd 

m  Ijtddbttmdfldmg  11 

bmphptbfit         tlj  gtlfitf  t 

against  arbitrary  ^oiernmeDt.  We  have  seen  a  forei^  conqueror 
and  his  descendants  trample  almost  alike  up  n  the  prostr  ite  nation 
and  upon  those  who  had  be  n  conptni  ns  if  their  iiGtor\  ictro 
duce  the  servitudes  of  ti-udal  law  w  th  more  than  the  r  u&Udl  ri^^Dr 
and  establish  a  large  revenue  by  continual  [roeedeuts  upjn  i  sys 
tem  of  universal  an  1  prcoriptiv  c  extortion  But  the  Norman  and 
English  races,  each  unfit  to  endure  oppression  forgetting  their 
animosities  in  a  common  intercrit  oufurce  by  arms  the  concession 
of  a  great  charter  of  liberties  Piivtleges  wrested  from  one  faith 
less  monarch,  ate  pn-served  with  lontinual  vigilance  against  tin, 
machinations  of  another  the  rights  of  tho  people  become  more 
precise,  and  their  apint  more  magnammoua  luriug  the  1  ng  reign 
of  Henry  III.  With  greater  ambitiM  and  greater  abilities  than 
hia  father,  Edwird  I  attemits  in  vain  to  j,overn  in  an  arbitrary 
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manner,  and  has  the  mortification  of  seeing  his  prerogative  fettered 
by  still  more  important  limitations.  The  great  council  of  the 
nation  is  opened  to  the  representatives  of  the  commons.  They 
proceed  hy  slow  and  cautions  steps  to  remonstrate  against  public 
grievances,  to  check  the  abuses  of  administration,  and  sometimes  to 
cha.stise  public  delinquency  in  the  officers  of  the  crown.  A.  num- 
ber of  remedial  provisions  are  added  to  the  statutes;  every  Eng- 
lishman learns  to  remember  that  he  is  the  citizen  of  a  free  state, 
aad  to  claim  the  common  law  as  his  birthright,  even  though  the 
violence  of  power  should  interrupt  its  enjoyment.  It  were  a  strange 
misrepresentation  of  history  to  assert  that  the  constitution  had  at- 
tained  anything  like  a  perfect  state  in  the  fifteenth  century ;  but  we 
know  not  whether  there  are  any  essential  privileges  of  our  country- 
men, any  fundamental  securities  against  arbitrary  power,  so  far  as 
they  depend  upon  positive  institutions,  which  may  not  be  traced  to 
the  time  when  the  house  of  Plantagenet  filled  the  English  throne. 


KOTES. 

1.  Depo^oa  o/Mchard  U.  hy  Parlia,nent.—1^e  ParliameDt  closed  this 
reign,  Richard  II.'s,  and  exercised  the  supreme  power  of  government  bj  the 
removal  of  Kichard  II.  from  the  throne  and  the  election  of  Henry,  Duke  of 
Lanoaster,  to  succeed  him  as  kmg.  The  rolls  of  Parliament  describe  the  pro- 
ceedings at  great  length :  the  kmg's  renunciation  of  the  throne,  for  causea  of 
inabilitj'  and  msuffioiency  by  himself  confessed ;  hia  absolution  of  the  people 
from  all  aHe^ance;  and  bis  recommendation  of  the  duke  of  Lancaster  as  Ms 
successor.  The  parliament  pronounced  sentence  of  deposition  against  him  and 
Henry  claimed  the  vacant  throUB.  The  lords  spiritual  and  temporal,  and  com- 
mons, as  the  three  estates  of  tha  realm,  accepted  Henry  as  king,  be  distlaim- 
ing  all  right  by  conciuest.  The  justices  and  other  ofEuera  of  state  were 
sworn  into  then:  offices,  and  proclamation  was  made  for  !iia  toronaUon. 
Procurators  announced  to  Richard  their  acceptance  of  Ma  resignation,  and  hia 
deposition  ;  and  renounced  and  gave  back  to  him  the  homage  and  fsalty  formerly 
made  to  him. 

2.  Proclamttliota  of  the  SoDereiffn  declared  by  Ad  of  J'arliameai  to  have  the 
force  of  i^ms,— The  Parhament  having  thus  resigned  all  their  ecclesiaEtical 
liberties,  proceeded  to  an  entire  surrender  of  their  civil ;  and  without  scrujjlc  or 
deliberation  they  made  by  one  acta  total  subversion  of  tlie  Englijh  en-^.^fiVi'mn. 
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ThPTpiTp  to  thL  king's  proelimationg  the  same  force  aa  to  a  statute  enacted 
by  Parliament ,  and  to  rpnder  the  matter  worse,  if  poaaible.  they  framed  this 
law  as  it  It  were  onlj  declaratoij  and  «ere  hitended  t«  esplain  the  natural 
eiteiit  of  tlio  regal  authoiity  Tliu  preamble  contMna,  that  the  king  had  for- 
luen)  at  foith  several  proi-lamationa,  nhich  froward  persona  had  nilfvilly  con. 
temoed  not  considenng  what  a  king  by  hio  royal  power  may  do ;  Uiat  this 
liienao  might  encourage  offenders  not  onlv  to  disobey  the  laws  of  Alijiighty 
God  but  also  to  dishonor  the  kings  most  rojU  majesty  mho  mag  full  iU  hear 
il ,  that  sudden  eniergenciefl  often  OLCiir  which  require  speedy  remedies,  and 
cannot  aiait  the  alow  assembling  and  deltbe  ations  of  Parliament  and  that, 
though  the  king  was  empowered  by  hia  authority  denved  from  God,  to 
consult  Ihe  public  good  nn  these  ooi-asiona  yet  the  opposition  of  rttiactoir 
aubiects  might  puih  him  to  titreraity  and  violence  For  these  reasons,  the 
Pniharaent,  tLat  thL>  might  remove  all  occasion  of  doubt  asuertamel  by  a 
statute  this  prerogative  ot  the  crown,  and  enabled  his  majestj  with  the  adtiee 
of  his  council,  to  set  forth  proclamations  enjoimn^  obedieni*  under  whatever 
paina  and  penalties  he  should  thmk  propei  and  these  pFOclaniatiouh  were  to 
have  the  force  of  perpetual  laws. 

What  shows  either  a  stupid  or  a  wilful  blindness  of  Parliament  is,  that  they 
pretended,  even  after  this  statute,  io  maintain  some  limitations  in  the  govern- 
ment; and  they  enacted  that  no  proclamation  ahoold  deprive  any  person  of 
his  lawful  possessions,  liberties,  inheritances,  privileges,  franchises ;  nor  yet 
infringe  any  common  law  or  laudable  custom  of  the  realm.  They  cnnsidered 
not  that  no  penalty  could  be  inflicted  on  the  disobedience  of  proclamations, 
nithout  invading  some  liberty  or  properly  of  the  subject ;  and  that  the  power 
of  enacting  new  laws,  joined  to  the  dispensing  power,  then  esereised  by  the 
oi'own,  amounted  to  a  full  legislative  auUiority. — Hume,  iv.  201,  anno  1539. 

The  Parliament  also  facilitated  the  execution  of  the  former  law,  by  whiuh 
the  king's  proclamations  were  made  equal  to  slatutes.  They  appointed  that 
Gny  nine  counsellors  should  form  a  legal  court  for  punishing  all  disobedience  to 
proclamations.  The  total  abolition  of  juries  in  criminal  causes,  as  well  as  of  al 
Pnriiaments,  secured,  if  the  king  had  so  pleased,  the  necessary  consequence  of 
this  enormous  law.  He  might  issue  a  proclamation  for  the  execution  of  any 
penal  statute,  and  afterward  try  the  criminals,  not  for  a  breach  of  the  statute, 
but  for  disobedience  to  his  proclamation.  It  is  remarkable,  that  the  lord  Mount- 
joy  entered  a  protest  against  this  law ;  and  it  is  equally  remnihable,  that  that 
protest  is  the  only  one  entered  against  any  public  bill  during  this  whole  reign. — 
Hfme,  iv.  2B0,  anno  1543. 

This  law,  the  destruction  of  all  laws,  by  which  the  king's  proclamaUon  waa 
made  of  equal  force  with  a  statute,  was  repeated  under  Edward  YL  Dm  ing  the 
reign  of  Elizabeth,  however,  the  rights  conferred  by  it  upon  the  sovereign  were 
eierci^ed  with  such  extravagance  as  to  be  even  ridiculous.    Hume  says ; 

la  reality,  the  crown  possessed  the  full  legislative  power,  by  means  of  proc- 
i.iTiLitions,  wbiuh  might  effect  any  matter,  even  of  the  greatest  imperlauct!.  and 
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wMch  the  Star  Chamber  took  care  to  see  more  tigorouslj  executed  than  Uie 
laws  themBclves.  The  modveB  of  these  pcoelamaUona  were  aometimes  verj 
friTobua  and  even  ridiculous.  Que«n  Mzabeth  had  taken  offence  at  the  smell 
of  woad  i  and  she  issued  an  edict  prohibiting  any  one  from  cultivating  that 
useful  plant.  She  was  also  pleased  (o  take  offence  at  the  long  swords  aad  high 
cuffs  then  in  fashion.  She  sent  about  her'officers,  to  break  every  mao's  sword, 
and  clip  every  man's  ruff,  which  was  beyond  a  certain  length. — Hehe,  t,  458. 

3,  The  following  paragraphs  will  suffice  as  an  illustration  of  tlie  style  and 
Tiewa  of  Hooker.  Showing  the  eviis  of  anarchy,  and  the  necessity  of  eoiutetd  to 
the  validity  of  government,  he  says  : 

"  To  take  away  all  such  mutual  grievances,  injuries,  and  wrongs,  there  was 
no  way  but  only  growing  into  composition  and  agreement  amongst  themselves, 
by  ordaning  some  kind  of  government  public,  and  by  jicldmg  themselves  sub- 
ject thereunto  :  that  unto  whom  they  granted  authority  to  rule  and  govern,  by 
them  the  peace,  tranquillity,  and  happy  estate  of  the  rest  might  be  pnjcnred. 
Men  always  knew  that  when  force  and  injury  was  offered  they  might  be  defend- 
ers of  themselves  ;  they  knew  that  howsoever  men  may  seek  their  own  commod- 
ity, yet  if  this  were  done  with  injury  unto  others,  it  was  not  to  be  suffered,  but 
by  all  men  and  by  all  good  means  to  be  withstood ;  finally  they  knew  that  no 
man  might  m  reason  take  upon  him  to  determine  bis  own  right,  and  accordmg  to 
his  own  determination  proceed  in  maintenance  thereof,  inasmuch  as  every  man  is 
towards  himself  and  them  whom  he  greatly  affecteth  partial ;  and  therefore  that 
strifes  and  troubles  would  be  endless,  except  they  gave  their  common  consent 
all  to  be  ordered  by  some  whom  they  should  agree  upon:  without  which  con- 
Bent  there  were  no  reason  that  one  man  should  take  upon  him  to  be  lord  or 
judge  over  another ;  because,  although  there  be  according  to  the  opinion  of 
some  very  great  and  judicious  men  a  kind  of  natural  right  in  the  noble,  wise,  and 
virtuous,  to  govern  them  which  are  of  servile  dispoation;  nevertheless  for  mani- 
festation of  this  their  light,  and  men's  more  peaceable  contentment  on  both 
rides,  the  assent  of  those  who  are  to  be  governed  seemeth  necessary. 

"The  lawful  power  of  making  laws  to  command  whole  politic  societies  of 
men  belongeth  so  properly  unto  the  same  entire  societies,  that  for  any  prince  or 
potentate  of  what  kind  soever  upon  earth  to  eierciae  the  same  of  himself,  and 
not  either  by  express  commission  immediately  and  personally  received  from  God, 
or  else  by  authority  derived  at  the  first  from  their  consent  upon  whoso  persons 
they  impose  laws,  it  is  no  better  than  mere  tyranny. 

"  Laws  they  are  not,  therefore,  which  public  approbation  hath  not  made  so. 
But  approbation  not  only  they  give  who  personally  declare  their  assent  by  voice, 
Mgn,  or  act,  but  also  when  others  do  it  in  their  names,  by  right  originally  at  the 
least  derived  from  them.  As  in  parliaments,  councils,  and  the  like  assemblies, 
although  we  be  not  personally  ourselves  present,  notwithstanding,  our  assent  is 
by  reason  of  others,  agents  there  in  our  behalf.  And  what  we  do  by  others,  no 
reason  but  that  It  should  stand  as  our  deed,  no  less  effectually  to  hind  us  than  if 
onrselves  bad  done  it  in  person." — Ecel,  Pol.,  Bk.  I.,  ch,  i,  sec.  2,  3,  4,  8. 


..Google 


KIGH   COCKT   OF   STAR  CHAMBEE.  277 

Of  bmit«d  or  constitutional  gOTernmeiit,  usurpaljon,  and  this  right  of  revolu- 
tion, Hooker  speaJia  thua; 

"  Even  in  these  verj  actions  which  are  proper  unto  dominion,  there  muat  be 
some  certain  rule,  whereuEto  kings  in  ail  theiv  proceedings  ought  to  be  strictlj 
ti«d. 

"  The  cause  of  deriyhig  saprenie  power  from  a  whole  entire  multitude  unio 
eome  special  part  thereof,  is  partly  the  necesdtj  of  expedition  in  public  uffiiirs ; 
partly  the  inconvenieccy  of  confusion  and  troubles,  where  a  multitude  of  equals 
dealeth ;  and  partly  the  dissipation  which  must  needs  ensue  in  companies,  where 
every  man  nhollj  seeheth  his  own  pncticular.  Men  by  that  which  ia  proper  are 
ECTercd,  united  they  are  by  l^at  which  is  cotumon.  Wherefore,  besides  that 
which  movetb  each  man  in  particular  to  seek  his  private,  there  must  of  necessity 
in  all  public  societies  be  also  a  general  mover,  directiiif^  unto  the  common  good, 
and  framing  every  man's  particular  to  it.  The  end  whereunto  all  gcverament 
was  instituted,  was  ion»i»  jiMSficum,  the  universal  opcomioon  good." — Ecd.Pot., 
Ek.  Vni.,  oh.  ii.  sec  16,  18. 

"  Kret  unto  me  it  seemeth  almost  out  of  doubt  and  controversy,  that  every 
independent  multitude,  before  any  certain  form  of  re^ment  eslablisbed,  bath, 
under  God's  supreme  autlioiity,  Aill  dominion  over  itself,  even  as  a  man  not  tied 
with  the  bond  of  sutgection  as  jet  unto  any  other,  hath  over  bimself  the  like 
power.  Qod  creating  mankind  <M  endue  it  naturally  with  fall  power  to  guide 
itself,  in  what  kind  of  sociellea  soever  it  should  choose  to  Hve.  A  man  which  is 
born  lord  of  himself  may  be  made  another's  servant ;  and  that  power  which 
naturally  whole  sotueties  have,  may  be  deiived  into  many,  few,  or  one,  under 
whom  the  rest  shall  then  live  in  subjection." — Hooeeh,  Bk.  VIII.,  cb.  ii.  sec.  6. 

"  I  cannot  choose  but  commend  highly  their  wisdom,  by  whom  the  founda- 
dons  of  this  commonwealth  have  been  laid ;  wherein  though  no  manner  of  person 
or  cauje  be  unaubject  tothe  king's  power,  yet  so  is  the  power  of  the  king  over 
all  and  in  all  limited,  that  unto  all  his  proceedings  the  law  itself  is  a  rule.  The 
asionis  of  our  regal  goverwnent  are  these :  '  Lex  facit  regem ; '  the  fciog's 
grant  of  any  favour  made  contrary  to  the  law  is  void ;  '  Bex  nihil  potest  nisi 
quod  jure  potest.'  Our  kinga  therefore,  when  they  take  posseaaion  of  the  room 
they  are  called  unto,  have  it  pointed  out  before  their  eyes,  even  by  the  very  sol- 
emnities and  ritea  of  their  inauguration,  to  what  afliiirs  by  the  said  law  tbeir  su- 
preme authority  reacheth." — JiM.  Pol.,  Bk.  VIII.,  eh.  iL  see.  13. 

"  Subjection  therefore  we  owe,  and  that  by  the  law  of  God  ;  we  are  in  con- 
acienoe  bound  to  yield  it  even  unto  every  of  them  Uiat  bold  the  seats  of 
authority  and  power  in  relation  unto  us.  Howbeit,  not  all  kind  of  subjection 
onto  eveiy  such  kind  of  power.  Concerning  scribes  and  pharisees,  our  Saviour's 
precept  was,  '  Whatsoever  they  shall  tell  you,  do  it ; '  was  it  Hia  meaning  that  if 
they  should  at  any  time  enjoin  the  people  to  levy  an  army,  or  to  sell  their  landa 
and  goods  for  the  furtherance  of  so  great  an  enterprise  ;  and  in  a  word,  that 
simply  whalsiever  it  were  which  they  did  command,  they  ought  without  any 
exception  forthwitli  to  be  obeyed  ?    No  ;  but  '  whatsoever  they  shall  tell  you,' 
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mort  be  understood  in  periineniihtis  ad  talkedram,  it  must  be  cctiatmed  with 
limitfttion,  and  restrained  unto  iliingB  of  that  kind  which  did  belong  to  their 
place  and  power.     For  they  bad  not  power  general,  absolutely  giTen  them  to 

"  The  reason  why  we  are  bound  in  conaaence  to  be  subject  unto  ali  finch 
power,  la  beeauee  all  "  powers  are  of  God."  They  are  of  God  either  instituting 
or  permitting  them.  Power  then  is  of  divlno  instilution  when  either  God  him- 
self doth  delirer,  or  men,  by  light  of  nature,  find  out  the  kind  thereof.  So  that 
the  power  of  parents  over  cliildren,  and  of  husbands  Over  their  wives,  the  power 
of  ali  sorts  of  superiors,  made  by  consent  of  fomnwrneealiha  within  tJiemsdvfs,  or 
gromn  from  agreement  amonffnt  «olson9,  such  power  is  of  God's  own  institution 
in  respect  of  tLa  bind  thereof. 

"  As  for  them  that  exercise  power  altogether  against  order,  although  the  kind 
of  power  which  they  have  may  be  of  God,  yet  is  their  eiercise  thereof  against 
God,  and  therefore  not  of  God,  otherwise  than  by  permiaaion,  m  all  injustice  is. 

"Usurpers  of  power,  whereby  we  do  not  mean  them  that  by  violence  have  as- 
pired unto  places  of  high  authority,  but  them  that  use  more  authority  than  they 
did  ever  receive  in  form  and  manner  before  menljoned  (for  so  they  may  do, 
whose  titles  unto  the  rooms  of  authority  which  they  possess  no  man  can  deny  to 
be  just  and  lawful ;  even  as  contrariwise  some  men's  proceedings  in  goverament 
have  been  very  orderly  who,  notwithalanding,  did  not  attain  to  be  made  gov- 
ernors without  great  violence  and  disorder);  such  usurpers,  therefore,  as  in  the 
eiercise  of  (heir  power  do  more  than  they  have  been  authorized  to  do,  cannot  in 
conscience  bind  any  man  unto  obedience."—^™/.  PoL,  Bk.  VIII.,  Appendix  No.  I. 

In  the  first  months  of  Elizabeth's  reign,  Aylmer,  afterward  Bishop  of  London, 
published  an  answer  to  a  book  by  John  Knoi,  against  femaJe  monarchy,  or,  as 
he  termed  it,  "Blast  of  the  Trumpet  against  the  Monstrous  Regiment  of  Wo- 
men; "  which,  though  nrltten  in  the  time  of  Mary,  and  directed  against  her,  was 
of  course  not  acceptable  to  her  sistLr  The  answerer  relies,  among  other  argu- 
ments, on  the  nature  of  the  English  (  onetitution,  which  by  dimiuisliing  the 
power  of  the  orowQ,  tenders  it  it's  unfit  to  tie  worn  by  a  woman.  His  clear 
conception  of  the  nature  of  a  ^vemraent  of  laws  is  welt  worthy  of  notice ; 
"Well,"  he  says,  "a  woman  may  not  rrign  m  England!  Better  in  England 
than  anywhere,  as  it  stiaU  appear  to  him  that  uithout  affection,  will  consider  the 
kind  of  regiment.  While  I  compare  ours  with  others,  as  It  is  in  itself,  and  not 
joairaed  by  usurpation,  I  can  find  noue  either  so  good  or  so  indifferent.  The 
regiment  of  England  is  not  a  mere  monarchy,  as  some,  for  lack  of  considccalion, 
think,  nor  a  mere  oligarchy,  nor  dcmoorucj,  but  a  rule  mixed  of  all  these, 
wherein  each  one  of  these  have,  or  should  iiave,  like  authority.  The  image 
whereof,  and  not  the  image,  bat  the  thing  indeed,  is  to  be  seen  in  the  parliament 
bouse,  wherein  you  shall  find  these  three  estates:  the  king  or  queen,  which  rep- 
resenteth  the  monarchy ;  the  noblemen,  which  be  the  aristocracy  ;  and  the  bur- 
gesses and  knights,  the  democracy.     If  the  Parliament  use  their  privileges,  the 
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king  can  ordain  nothing  without  them  ;  if  he  do,  it  is  hJs  fault  in  usurping  it,  and 
their  fault  in  permitting  it.  Wherefore,  in  my  judgment,  those  tliat  in  King  Uenry 
VHI.'a  days  would  uot  grant  bim  Chat  his  proclamations  ehould  have  the  force 
of  a  statute,  nere  good  fathers  of  Uie  country,  and  worthy  of  cummendation  in 
defending  their  hberty.  But  to  what  purpose  is  all  Ihisf  To  declare  that  it  is 
not  in  England  eo  dangerous  a  matter  to  have  a  woman  ruler  as  inen  take  it  to 
be.  For  firsC,  it  Is  not  she  that  ruletb,  but  the  lavs,  the  executors  whereof  be 
bor  judges  appointed  by  her,  her  justices,  and  such  other  officers.  Secondly,  she 
maketb  no  statutes  or  laws,  bnt  the  honorable  court  of  Parliament ;  she  breaketh 
none,  but  it  must  be  she  and  they  together,  or  else  not.  If,  on  the  other  part^ 
the  regiment  were  such  as  all  hanged  on  the  king's  or  q^ueeu's  will,  and  not 
upon  the  laws  written;  if  she  might  decree  and  make  laws  alone  without  her 
senate  ;  if  she  judged  offences  according  to  her  wisdom,  and  not  by  limilation  of 
statutes  and  laws,  if  she  might  dispose  alone  of  war  and  peace  ;  if,  to  be  short, 
she  were  a  more  monarch,  and  not  a  mixed  ruler,  you  might,  peradrenture,  mako 
me  to  fear  the  matter  the  more,  and  the  less  to  defend  the  cause."'— Halliu's 
ConalUulional  Ehtory  of  England,  vol.  i.  pp,  280,  281. 

4.  Blackalone  on  the  open  Esatminatioa  of  Wtlneesee. — "This  open  examina- 
tion of  witnesses  mva  voce,  in  the  preeeace  of  all  mankind,  is  much  more  condu- 
cive to  the  clearing  up  of  truth,  than  the  private  and  secret  examination,  taken 
down  in  writing  bofurc  an  officer,  or  his  clerk,  or  In  the  ecclesiastical  courts,  and 
their  practice  from  the  dvil  law,  where  a  witness 
private,  which  he  may  be  ashamed  to  testify  in  a 
i'here  an  artful  or  careless  scribe  may  make  a  wit- 
icant,  b;  dressing  up  his  depositions  in  bis  own 
a  here  at  liberty  to  conect  and  esplain  his  mean- 
e  can  never  do  afber  a  written  deposition  is  taken 
questions  of  the  judge,  the  jury,  and  the  counsel, 
on  a  sudden,  will  sift  out  the  truth  much  better 
jatories,  previously  penned  and  settled ;  and  the 
ea  is  also  another  opportunity  of  obtiunlug  a  dear 
had  upon  any  other  mi;thod  of  trial.    Nor  is  the 
the  examination  a  matter  of  sm^ill  importance  \ 
we  with  which  his  presence  will  naturally  inspire 
and  experience,  to  keep  the  evidence  from  wan- 
dering irom  tne  point  in  issue.     In  sbort,  by  this  method  of  eiLamination,  and 
this  only,  the  persons  who  are  to  decide  upon  the  evidence  have  an  opportnnity 
of  observing  the  quality,  age,  education,  imderstanding,  behavior,  and  inclina- 
tions of  the  witness  ;  in  which  points  all  persons  muf  t  appear  alike,  when  their 
depositions  are  reduced  to  writing,  and  read  to  the  judge,  in  tiie  absence  of  those 
■who  made  them  [  and  yet,  as  much  may  be  frequentiy  collected  from  tlie  mari- 
ner in  which  the  evidence  is  delivered,  as  from  the  matter  of  it.    These  are  a 
few  of  the  advantages  attending  this,  the  English  way  of  (^ving  testimony  an 
fenM." — BuoKSTOBB,  ToL  iiL  p.  BTS,  314. 
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THE  STUARTS.     JAMES  I. 

CBlSiCTEK  OF  THE  STUiET  PKRlOIh— ACCESSION  OP  JAMES — HIS  SPEECH  ON  OPENINO 
HIS   PAHLIAMENT — DKPINITION    OP   TIRiNNT — THE     DOCTRIKB    OF  DITIKE  KIGHI 


N  KETOHNS — PAKLISMENTAEY  PRIT 
OP   JAKES   TO    THE    PiELIAMEST  IN  1610— ILl 


JAMPb  a  ANSWER— PHOrrSTiTIOK  OP  THE  COMMONB — IT  I' 


ISHED — CONCLirn  K 


Wb  eomt  now  to  t  pi-rii-d  in  the  constitutional  history  of 
Fngknd  when  ill  that  had  beui  gimed  for  liberty  was  once  more 
to  bo  brfught  into  diipute  and  the  long  contioTcr-j  between 
prerogative  and  freedom  was  to  .ec*.ne  its  ultimate  decision 
Under  the  Sluart  kings  the  absolutii,m  that  existed  m  the  consti 
tution  girded  ob  ila  strength,  did  battle  for  esiatence  fell  before 
the  chartered  rights  of  a  brave  people  resrlwte  tj  guard  them 
and  was  blotted  out  forei ermori.  The  story  of  this  jeriod  has 
none  f  the  rcmince  which  is  connected  with  the  gn  mg  of  the  first 
great  charter      Hpre  wc  -ce  no  lordlj  barons  with  thoir  ittinuea 
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of  belted  knights  and  sturdy  yeomen  marching  in  the  pomp  and 
cireuinstance  of  war  to  win  a  Woodless  triumph  from  a  recreant 
ting.  Here  we  have  no  true  Englisli  prelate  like  the  archbishop 
Langton  standing  for  a  nation's  right  against  a  tyrant's  usurpation. 
In  this  strife  we  have  on  one  side  royalty  with  all  its  prestige;  on 
the  other  a  plain  English  House  of  Commons ;  and  between,  we  see 
the  hn  h  j  d  p  fh  I  f  j  l(y  against  the  people; 
wh  1    th    p  u  t        th  m  t  th    same   time  that  tbej 

sir        t  1     a  qu  rr  1  wl     h   p    t     d     so  terrible   an  end. 

On    h  f        n  th    g  f  U      t   fi    t     f  the  volcanic  fire   that 

thr  at        th      s   t  f  tl  f  t   n    f  the  kingdom  or  the 

so;       g       th    n        Tb  _f      w       t     ^eems  to  bo  but  a 

paper  fusillade.  The  king  sends  messages  to  Parliament ;  adjourns, 
prorogues,  dissolves  the  Parliament ;  proclaims  the  nullity  of  laws 
passed  by  the  Parliament ;  gives  orders  for  the  levying  of  taxes, 
and  imprisons  freeme    W  th     t  t      I        d  fi  f  th    Parliament  ■ 

ail  on  paper.     Parlia         t  th       th       h      1         d     back  what  ia 

apparently  a  shower    f  p  [       b  11        d        h        m  It  passes 

resolutions,  signs  add  d  t  d  h  mblo  parlia- 

mentary petitions,  ad  f       t        ght  — o     p  p  But   anon 

the  papers  glow  with  p  d  me    s  hearts  burn,  and  the  torch 

of  civil  war  lights  up  the  land  ;  and  by  and  by,  as  oftenest  happens 
in  the  course  of  revolutions,  people,  weary  of  the  strife,  give  up 
all  they  have  fought  for  to  the  hands  of  a  worse  tyrant  than  they 
had  before — enduring  under  a  man  they  call  (in  mockery  is  it?) 
Lord  Protector  of  a  Commonwealth  (!)  more  grinding  and  degrading 
despotism  than  fhej  suffered  in  the  worst  days  of  their  be- 
headed king.  Yet  were  the  Greeks  wise  who  said.  All  things  are 
born  of  battle.  For  by  the  paper  fusillade,  no  less  than  the  civil 
strife,  and  the  hatred  roused  against  the  puritan  Lord  Destroyer  of 
the  Kingdom,  the  atmosphere  of  English  mind  was  cleared.  And 
liberty,  at  length,  defined  and  guarded  by  sufficient  safeguards,  grew, 
as  she  only  can  grow,  by  the  aliment  of  strife  and  war.  He  who 
has  no  imagination  would  do  well  to  pass  over  the  outwardly  dull 
details  of  parliamentary  contention  we  are  now  about  to  lay  before 
him.  But  he  who  has  eyes  to  see  the  national  life  that  burns  and 
glows,  or  sometimes  only  faintly  smoulders,  under  their  paper  pro- 
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d  myrnuhhfmt     Itogether 

Qt,  h      p    h        h    h        y        h    U  St  t         "We  are 

wb  hp        m         yh        yEgld    nder  the 

8  k  n  d  b   »g  h  tres  which 

d  li  dadhdC  Ctefthi  berties  of 

F  d       m      n  y  d    h    P  R    ht  and  the  Bill  of 

Rg         T         m  my  m  ny  citizens  of  these 

S  hkhyh  u  yn  past  three  years. 

N  hw  hwhdhCb  rles  I.  never  did, 

in  h  g         mm  fl  g      upon  the  English 

n  a  d    h       gh  E         hm        h       have  been  openly 

dbytndh  h  Ch      er — the  incompar- 

bC  hUd  dnfi:  e-born  Americans 

b  d      p  b  ( )    dm  n      Whether  these  accn- 

sa  b  n       w  d  rs        determine.     We 

h  h        mp        a       n     h  not  malieiously 

g    ny  h  ng  wh 
Jame.   ti  b    S7XTH   of  Scot  ad  F  a      of  England,  the 

successor  of  Elizabeth,  ascended  the  throne  on  the  24th  of  March, 
160Ji.  He  was  received  with  great  and  hearty  welcome  by  the 
people,  who  had  become  tired  of  their  long  submission  to  Elizabeth  ; 
and  it  is  probable  that  the  ardent  patriots  who  had  sprung  up  in 
the  nation  toward  the  end  of  her  reign  looked  forward  to  the 
occupation  of  the  throne  by  a  foreigner,  for  an  opportunity  to  estab- 
lish the  principles  of  liberty,  for  which  they  hod  contended  under 
her  repressive  system.  Yet  in  the  outset  of  James's  reign  the  roost 
extreme  flattery — which  we  have  no  mind  to  repeat — was  addressed 
to  the  monarch  ;  though  we  must  observe  that  it  was  always  flattery 
of  his  person,  never  flattery  of  his  official  prerogative.  Such  as  it 
was,  it  proved  acceptable  to  James;  and  nothing  could  have  been 
more  promising  or  more  fallacious  than  the  concord  which  at  first 
prevailed  between  the  first  king  of  the  House  of  Stuart  and  the 
kingdom  he  had  come  to  govern.  The  assembling  of  Parliament 
was  delayed  on  account  of  the  plague  which  prevailed  during  the 
year  of  James's  accession,  and  did  not  meet  before  the  19th  of  March, 
1604,  It  was  opened  with  a  long  speech  from  the  king,  in  which 
he   SQ  plainly  defined  the  rights  and  duties  of  a  constitutional 
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sovereign,  that  his  words  are  quoted  hy  Locke  in  support  of  Lis 
definition  of  tyranny,  which  the  philosopher  desorihes  as  "  the  exereise 
of  power  heyond  righV  Jamea  said,  "  I  will  ever  prefer  the  weal  of 
the  public  and  of  the  whole  commonwealth,  in  makLng  of  good  laws 
and  cODStitutiona,  to  any  particular  and  prirate  ends  of  mine ; 
thinking  ever  the  wealth  and  weal  of  the  eoramonwealth  to  he  my 
greatest  weal  and  worldly  falicity — ^a  point  wherein  a  lawful  king 
doth  directly  differ  from  a  tyrant.  For  I  do  acknowledge  that  tlio 
special  and  greatest  point  of  difference  that  is  between  a  rightful 
king  and  a  usurping  tyrant,  is  this  : — ^that  whereas  the  proud  and 
ambitious  tyrant  doth  think  his  kingdom  and  people  are  only 
ordained  for  satisfaction  of  his  desires  and  unreasonable  appetites, 
the  righteous  and  just  king  doth  hy  the  contrary  acknowledge 
himself  to  be  ordained  for  the  procuring  of  the  wealth  and  property 
of  the  people."  It  ia  curious  to  find  such  constitutional  principles 
laid  down  at  the  commencement  of  the  career  of  the  Stuart  kings 
— a  dynasty  to  which  we  owe  the  monstrous  doctrine  of  ditinb 
EionT.  This  doctrine,  which  we  do  not  hesitate  to  stamp  as 
monstrous,  was  thoroughly  believed  by  James  and  his  immediate 
successor,  Charles  I.,  and  being  in  fact  the  platform  of  their  prin- 
ciples, must  be  clearly  understood  if  we  would  have  an  intelligent 
conception  of  the  motives  which  actuated  the  Stuarts  in  their  long 
struggle  with  their  subjects.  It  was  current  in  the  reign  of  James, 
who  went  so  far  as  to  employ  his  pen  to  enforce  it ;  but  we  may 
collect  a  more  concise  account  of  it,  and  of  the  arguments  hy  which 
it  was  maintained,  from  a  later  and  more  celebrated  work,  called  the 
"  Patriarch,"  written  by  Sir  Robert  Filmer  in  the  reign  of 
Charles  I.,  and  published  alter  the  restoration  of  Charles  If  '  All 
government  {it  is  asserted)  is  absolute  monarchy  No  min  is  born 
free ;  and  therefore  could  never  have  the  liberty  to  choose  either 
governor  or  form  of  government  The  father  of  a  family  governs 
by  no  law  but  his  own.  Kings,  in  the  right  of  parents,  succeed 
to  the  eserciso  of  supreme  juri'idiction  They  are  above  ■ill  laws 
They  have  a  divine  t:igtt  to  absolute  power,  and  are  not  answer 
able  to  human  authority  "  The  consequence  of  these  proposi- 
tions was  assumed  to  be  "  that  ill  law",  privileges,  and  grants  of 
princes  have  no  force  but  during  their  liiea,  it  they  hi.  not  ratified 
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by  the  express  eonseut  or  the  suffer  tl     f  f  11  w    g 

and  that  a  perfect  kingdom  is  that  wl  th  k  g  1  11  tl  g 
according  to  his  own  will."  This  It  w  y  h  i  b  th 
Church  and  acted  upon  by  the  Stuart  k    g 

This  Parliament  was  chiefly  occap    d  w  th  p'is  ng    ud       t 
ing  penal  laws  against  the  Roman  Chi  It    u)    t      p    ta  t 

acts  will  be  described  hereafter.    Th  nd  n    f  I     1  a     nt 

commenced  on  the  5th  of  November   1605   th     d  y    fte     th      1 
covery  of  the  Gunpowder  Plot ;  and  tl     a  t  wh    h  w       mm  d    t  ly 
passed  for  establishing  an  annual  publ     th    k        ng  f     th    d  1 
erance  of  the  king,  was  used  as  an  oc  aa    n  f  f  tl    t  fu!    m 

and  even  blasphemoas  adulation  whi  Ihdb  adl  dthm 
at  the  beginning  of  his  refgn.  This  P  1  m  wa  h  fly  n  t  d 
for  severities  against  the  Roman  Catl    1 

The  Parliament  held  in  1609  e     t        d  th        m        u  f 

severity  against  the  papists  (».  «.,  to  e  f  th  t  bl  h  1  1  n 
upon  them).    It  passed  an  act  that  nn  p  1      Id  b   natu  al  z  d 

or  restored  in  blood  (in  other  words,  1  d  f  m  th  p  It  f 
attainder),  unless  he  received  the  s  tbf         hbllw 

exhibited,  and  took  the  oath  of  alleg  ^     P  i  h  f        t 

was  read  a  second  time. 

An  act  of  the  same  session,  1609,   h  w    th    w  11  rr 

of  Parliament  in  severe  laws.  It  w  f  ad  u  t  ne  t!  ath 
of  allegiance,  and  reformation  of  mar     d  w  n    n    eo    ant  T 

show  how  greatly  your  loyal  subjects  app  th        th  th  y  P 

trate  themselves  at  your  majesty's  feet  thtth  ahmjb  Imn 
istered  to  all  your  subject^  "  It  required  the  oith  to  be  tiken  by  all 
fersons  eecles  a^t  cal  and  tempjral  of  both  scs  s  ibo  e  the  ag 
of  e  ghteen  years  Numerous  clauses  descr  be  t  e  offtc  a!  before 
whom  the  several  orders  xa  1  ranks  th  st  t  — the  cl  nrch  the 
law  the  irmy  and  mvj  members  f  tl  un  ver  t  es  anl  of  Pari  a 
ment  d  i-tora  of  phys  e  aid  m  n  and  free  nen — sho  Id  take  Ihe 
oath  wh  h  vas  to  be  taken  by  all  w  tl  n  s  x  months  Any  of  the 
p  vv  eounc  1  or  a  1  hop  n  gl  t  re  [a  re  any  baron  or  baroness 
above  the  age  of  e  ghte  n — ind  twujust  s  f  the  peace  m  gl  t 
reiju  re  anv  other  \  rs      al        the  sa    e  age — to  tike  tl  e      tl 

It  retused   the  j  rs  r   t     ler  ng  tl     oi  1    w      t     c  t  the 
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offender  to  the  common  jail,  tlscre  to  remain,  without  bail,  until  the 
nest  assizes,  or  quarter  sessions ;  where  if  the  oath  were  again 
refused,  the  person  refusing  incurred  the  penalties  of  pramumre ; 
except  married  women,  who  were  to  be  imprUoned  without  bad, 
until  they  would  take  the  oath.  Persons  refusing  the  oath  were 
disabled  to  hold  any  public  place  of  judicature,  to  bear  any  office, 
or  to  practise  the  commoa  law,  or  civil  law,  or  physic,  or  surgury, 
or  the  art  of  an  apothecary,  or  any  liberal  science  for  gain,  until 
they  should  receive  the  oath. 

But  ere  long  a  change  became  apparent  in  the  actions  of  the 
Commons,  James — "  the  wisest  fool  in  Christendom  " — was  little 
likely  to  sustain  the  reverence  inspired  by  his  position.  He  was  a 
striking  contrast  to  his  predecessor ;  and  the  House  of  Commona, 
relieved  from  the  dread  with  which  Elizabeth  had  inspired  them, 
soon  gave  James  to  understand  that  he  must  not  espeet  submission 
to  his  absolute  will  where  their  privileges  were  concerned.  These 
they  brought  forward,  and  enforced  with  an  energy  and  spirit,  ia 
striking  contrast  with  the  humble  language  of  their  statutes.  In 
the  first  Parliament  they  entered  into  a  contest,  in  which  the  king 
took  persona!  part,  as  to  their  right  to  decide  upnn  election  returns. 
The  king  having  assumed  a  right  to  limit  the  selection  of  the 
people  in  regard  to  the  persona  whom  they  might  return  as  mem- 
bers of  the  House  of  Commons,  and  in  the  Court  of  Chancery  to  set 
aside  elections  not  made  in  accordance  with  his  proclamation,  the 
house  made  so  determined  a  resistance  to  this  manifest  invasion 
of  its  privilege,  that  James  was  glad  to  end  the  matter  by  a  com- 
promise which  left  the  house  substantially  victorious  ;  and  from 
this  time  forward  no  attempt  ever  was  made  to  dispute  their  juris- 
diction over  the  returns  of  their  members. 

Ia  the  same  Parliament  they  established  (not  without  a  struggle) 
their  privilege  to  deliver  out  of  custody  members  arrested  in  execu- 
tion for  debt,  and  to  punish  those  who  made  or  procured  such  arrest ; 
which  privilege  was  put  into  an  indisputable  position  by  an  act  of 
the  same  Parliament. 

Besides  these  successes,  the  House  of  Commons  of  James's  first 
Parliament  laid  a  strong  foundation  for  the  future  efforts  by  a 
bold  and  explicit  stiteiTicnt  of  tlieir  constitutional  rights  and  liber- 
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ties,  whicli  they  caused  to  be  drawn  up  by  a  committee  of  the  honse, 
in  order  to  he  dehvered  fo  the  king.  It  ia  entitled  "  A  Form  of 
ApoLigy  and  Satisfaction  to  be  delivered  to  his  Majesty ;  "  and  must 
eier  be  considered  as  an  important  constitutional  document.  It  is 
addressed  to  tlie  king,  and  it  cominonces  by  expressing  a  desire  to 
remoTe  from  the  mind  of  the  king  (whom  they  style  "  a  king  of 
such  understandnig  and  wisdom  as  is  rare  to  find  ia  any  prince  in 
the  world")  mieieformation  touching  the  estate  of  the  House  of  the 
CoramiinB,  as  to  the  privileges  of  the  commons,  and  their  several 
proceedings  during  this  Parliajiient.  They  reduce  these  misinfor- 
mations to  three  prLiicipal  head''.  "  1st,  Touching  the  cause  of  the 
tving  of  TOur  majesty  into  the  kingdom  ; — 2dly,  Touoh- 
b  E  d       d    h 
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attendance  with  the  records  is  courtesy,  not  duty ;  3dly,  and  lastly, 
That  the  examination  of  the  return  of  writs  for  knights  and  bur- 
gesses is  without  our  compass,  and  due  to  the  chancery. 

"  They,  in  the  name  of  the  whole  commoas  of  England,  and  for 
themselves  and  their  posterity,  protest  against  these  assertions,  and 
desire  that  their  protestation  may  be  recorded  to  all  posterity. 
And  contrariwise,  against  those  misinformations  they  most  truly 
avouch : 

"  1st.  That  our  privileges  are  our  rights  and  due  inheritanoe,  no 
less  than  our  lands  and  goods. 

"  2dly,  That  they  cannot  be  withheld  from  us,  denied,  or  im- 
paired, but  with  apparent  wrong  to  the  whole  state  of  the  realm. 

"  3dly.  That  our  making  of  request,  iu  the  entrance  of  Parlia- 
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meut,  to  enjoy  our  privilege,  is  an  act  only  of  maimers,  and  doth 
weaken  our  right  no  more  than  our  suing  to  the  king  for  our  landa 
by  petition,  which  form,  though  new  and  more  decent  than  the  old 
by  prsecipe,  yet  the  suhject'a  right  is  no  less  now  than  of  old. 

"  4tlily.  We  ayonch  also,  that  our  house  is  a  court  of  record,  and 


''  5thly.  That  there  is  not  the  highest  standing  court  in  the  land 
that  ought  to  enter  into  competency,  either  for  dignity  or  authority, 
with  this  high  Court  of  Parliament;  which,  with  your  Majesty's 
royal  assent,  gives  laws  to  other  courts,  hut  from  other  courts, 
receives  neither  laws  nor  orders. 

"  6thly  and  lastly.  We  avouch  that  the  House  of  Commons  is 
the  sole  proper  judge  of  return  of  all  such  writs,  and  of  the  elec- 
tion of  all  such  memhers  as  hclong  to  it — without  which  the  free- 
dom of  election  were  not  entire  ;  and  that  the  chancery,  though  a 
standing  court  under  your  majesty,  be  to  send  out  these  writs  and 
receive  the  returns,  and  to  preserve  them,  yet  the  same  is  done 
only  for  the  use  of  Parliament;  over  which  neither  the  chancery, 
nor  any  other  court  ever  had,  or  ought  to  have,  any  manner  of 
jurisdiction." 

The  strain  of  such  high  principles,  in  a  body  which  had  addressed 


w    d  wt       h  y 
a     hh    ddm     iL 
hh  d  n      b 


speaker  the  judgment  of  the  house,  committing  hira  to  the  Tower 
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during  the  pleasure  of  the  house,  and  dismissing  him  from  his  place 
as  knight  of  tlie  shire. 

NevertheleBS  the  growing  boldness  of  the  Commons  required 
from  the  king  a  counter  assertion  of  liis  authority  and  principles 
of  government,  and,  ia  a  speech  with  which  he  opened  the  sessions 
of  Parliament  of  1610,  he  declared  these  in  the  highest  strain  of 
divine  right.  The  contest,  now  commenced  between  prerogative 
and  Parliament,  was,  in  this  reign,  carried  on  hj  speeches,  or  state 
papers—the  protocols,  as  it  were,  which  preceded  the  declaratioD 
of  actual  war — and  it  is  in  these  wc  must  look  for  the  pretensions 
and  demands  of  the  contending  parties.  Prom  the  long  and 
pedantic  speeches  of  James,  a  few  extracts  will  show  his  view  of 
his  royal  prerogative  and  position.  "  The  state  of  monarchy  is  the 
supremest  thing  upon  earth  ;  for  kings  are  not  only  God's  lieuten- 
ants, and  sit  upon  God's  throne,  hut,  even  by  God  himself,  they 
are  called  gods.  Kings  have  like  power  with  God  :  they  make  and 
unmake  their  subjects ;  they  have  power  of  raising  and  casting  down ; 
of  life  and  death ;  are  judges  over  all  their  subjects,  and  in  all 
causes,  and  yet  accountable  to  God  alone"  He  admits  that  "  a  king 
is  bound  to  protect  his  people,  and  to  govern  them  according  to 
his  laws;  and  therefore  a  king  governing  in  a  settled  kingdom, 
leaves  to  he  a  king,  and  degenerates  into  a  tyrant,  as  soon  as  he 
leaves  off  to  rule  according  to  his  laws ;  .  .  .  and  they  that  per- 
suade them  to  the  contrary  are  vipers  and  peats,  both  against  them 
and  the  ommonwealth  yet  the  r  pun  shment  is  w  th  Go  1  tnd  no 
Chr  St  an  man  ought  to  all  w  any  rebell  on  of  people  aga  nst  he 
pr  nee  He  c  ncluie'!  w  th  th  s  cl  n  as  of  d  v  ne  r  gl  t  That 
as  to  d  sputo  what  God  may  do  a  hla  phen  y  s  s  t  d  on  n 
subjeo  to  d  pute  whtt  a  k  ng  m  ^,ht  do  q  t!  o  1  j,  t  of  h  a 
powe  but  JUS  k  ngs  w  11  e  r  be  w  11  ug  to  declare  whdt  they 
w  11  do  f  they  w  11  not  nour  the  cu  se  f  C  d  I  w  11  not  be  con 
tent  t!  at  my  pow  r  bo  d  sputed  upon  h  t  I  h  I  e  e  he  v  11  ng 
to  make  tl  r  ason  ippea  of  all  mj  1  gs  and  ru  my  act  ons 
accord  ng  to  i  y  laws 

Tl  e  e  b  t,h  pretensions  i  A  not  nt  m  date  the  Con  nons  who 
n  tl  s  se  s  n  called  n  quest  on  a  proceed  n?  of  the  knga  n 
r  lation  to  the    u  to     of  tonn  ge  a  d  punl  ge       \n  act  of  h  s 
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firat  Pari  an  ent  gra  ted  t  Jam  s  the  ub  cly  f  t  n  ige  and 
pnandagQ  for  h  a  1  fe  but  ft  rwardi  by  b  i  own  Bole  autbor  ty 
he  ncreased  tbe  duty  on  eurr  i  ts  trom  two  ab  11  gs  a  1  &  xpence 
to  fiv  b  11  ngs  per  bundred  we  gbt  Th  be  ne  an  poi  t  on 
w  tbouf  tbe  consent  of  Pa  1  a  <"  t  Bates  a  Turk  y  mercbaut 
refuse]  piyment  and  h  waa  pr  ecuted  by  tbo  crown  Tbe 
Court  f  Excbecjuer  lub^erv  ent  to  tbe  crown  1  ad  jus  fied  tbe 
mpo  t  n  n  the  pr  nc  pie  ot  the  1  no  r  ght  of  k  nga  a  d  the  r 
super  or  fy  to  all  laws  wl  cb  tbey  had  not  c  ncurred  n  enact  ng 
In  tbe  ses  n  of  IflO  tie  Common'!  althougb  forb  dlen  bv  tbe 
kng  ren  iistrated  aga  n  t  tbe  inipos  t  on  ind  exc  3  Itbenselvea 
from  comjl  anco  w  tl  1  is  comn  and  not  to  enter  up  n  tb  attor 
by  declir  ng  that  tbey  cla  med  t  as  an  anc  c  t  f,eneral  and 
nnd  ubted  r  ght  of  Pari  ament  to  debate  freely  all  matt  a  wb  ch 
do  pr  perly  concern  tbe  subj  cf  wh  cb  tre  dom  of  debate  be  ng 
once  foreclo  ed  tbe  a  senc  ot  tbe  1  bert  of  V  rl  ameiit  a  w  tbal 
dissol  ed  And  as  t  the  np  t  n  ■xnd  ludgment  n  the  xebe 
quer  after  prensng  that  tbe  jol  y  and  oust  tut  n  of  the 
fe  ngdom  appropr  ates  i  to  tbo  k  ngs  w  tb  tbe  asse  t  of  Pari  a 
me  t  a  well  tbe  so  ereign  power  of  mik  ng  law  &  tl  at  of  tax  ng 
or  mp  s  ng  upon  the  sutjecfs  go  ds.  or  m  rchand  sc*  as  may  not 
w  tl  out  tl  e  r  con'ients  be  altered  or  changed  they  ay  that 
find  ng  tl  at  your  ranjeaty  w  th  ut  ady  ee  or  consent  of  Pari  a 
me  t  bath  lately  n  t  me  of  p  dce  set  both  great  r  mpos  t  oni 
•ind  f  r  more  n  number  than  any  your  uol  le  an  ebtora  1  1  ever  m 
t  n  0  of  war — have  w  th  all  Hun  1  ty  presumed  t  present  this 
n  ost  just  and  necessary  p  1 1  on  to  your  majesty  that  ill  nposl 
tij  'i  set  w  thout  tbe  assent  of  Par!  ament  n  ay  be  ju  te  al  ol  shed 
a  d  taken  away  a  1  that  your  majesty  a  n  tat  on  1  k  w  ?e  of 
your  noble  progen  t  rs  w  1!  be  pi  ased  tl  at  law  be  midc  dar  ng 
th  a  ses  on  of  Pari  anjit  to  decUro  tl  t  all  po  t  o  s  et  or 
to  be  et  up  u  your  peopl  tbeir  c  ods  and  n  eroha  d  ses  save 
only  by  co  n  consent  a  Pari  an  ent  ire  and  faball  be  o  d 
The  Com  nons  followed  p  th  r  protest  w  th  a  b  11  al  olisb  g  im 
posit  ons    b  it   t  was  tbr   va      t  of  tbe  upper  boaae 

The  kmg  a  h  ^h  n  t    na  of  prerogat    e  found  a  s  pporter  n 
Dr.  Cowell,  a  clergyman,  who  published  a  book  called  "  The  In- 
IS 
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i.      b   h  p  B  ft      It  was  rumored 

b  h    b  nd  the  iiidigna- 

d  m        b      dmitted  that  the 

d  g     t   form.       The 

h  Th  k  ng  was   sohim 

b  h       2d,    That  it 

h     k         hud  a  Parliament  to 

p  wer  j   for  voluntas 
Th  w  admit  the  con- 

b   d  Th    Commous  sent  a 

h      h  d  C  w      8  book ;  wliicli, 

i  m  d  ofEenoo  towards 

m  d  W  e   of  dangeroTia 

w      h    d  b    ween  the  Lords 
[  d  lefore  him,  and 

H  w    d    traosroitted  iiis 

3  d         h    CommonB;  but 

d   h    m    te    d    pp  d,  the  Commons 
w       uffi  ient. 
m     P  wh        sked  for  a  aub- 

a  al  and  temporal 

h    h  g        mm  court,  and  of  its 

m  p  w  ra  y  d  ita  jurisdiction. 
They  disputed  the  king  s  powar  to  male  or  alter  laws  ly  prochma- 
tions :  they  said  that  there  was  nothing  more  precious  thaa  to  be 
governed  by  the  certain  rule  of  law,  and  not  by  any  uncertain  or 
arbitrary  form  of  government.  .  .  ."  They  asserted  "  the  indubit- 
able right  nf  the  people  of  this  kingdom  not  to  be  made  aubject 
to  any  punishment  that  should  extend  to  their  lives,  lands,  bodies, 
or  goods,  other  than  such  aa  were  ordained  by  the  common  laws 
of  this  land,  or  the  atatutes  made  by  their  common  consents  in 
Parliament ;  and  they  pointed  out  that  proclamations  had  of  late 
years  been  more  freq^uent,  extending  not  only  to  the  liberty  and 
property  of  men,  but  altering  the  old  laws  and  making  new — even 
when  the  latter  had  been  rejected  in  the  same  session  of  Parlia- 
ment, and  imposing  penalties  and  punishments,  so  that  a  general 
fear  was  conceived  and  spread  amongst  the  people,  that  proclama- 
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tions  ertuld  >ij  dLgrees  gnw  up  and  increase  to  the  strength  and 
nature  of  lawa 

Two  great  natasurea — which  however,  wore  not  carried  out  in 
this  rcign — ocoup  ed  much  of  the  attoBtion  ot  this  Pari  amcQt 
The  first  was  the  union  of  England  and  SootUnd  is  one  nation 
under  the  same  Parliament  and  goitrnment,  which  the  king  was 
estrtmely  anxiou-<  to  bring  about,  exfressmg  his  desire  th it  aa 
there  was  unag  re  r  so  there  n  ight  he  tmus  gret  and  vna  hx,  one 
king,  one  country  one  law  In  this,  however,  he  was  not  cordial 
lymet  byParhimcnt  The  other  measure  was  the  ihol  tion  Df 
the  feudal  nvtnueH  of  the  crown  which  the  Commons  di^ired  ani 
for  which  they  were  willing  thit  the  king  should  receive  an  ade 
quat«  compenaation  This  affjir  atquired  thi,  name  of  the  gteat 
contract  hetween  the  king  and  pt  iple  James  sent  a  message  to 
the  Lords,  (ffering  to  accept  a  commutation  of  £200  000  yearly 
The  Com  ona  atte  ntendngforil  0  000  at  length  came  uj  to 
the  pr  ce  lemand  d  but  wh  le  th  L  r  la  were  t  v  ng  to  carry 
through  the  contra  ou  th  part  of  he  k  ng  the  Co  n  nons  sudd  n 
ly  oha  ^ed  the  r  m  n  Is  f  om  a  fe  I  g  t  is  euj  po&e  1  that  they 
e  uld  have  no  secur  ty  f  r  the  perfo  n  ince  f  th  arra  gen  ent 
fr  the  las  ty  of  the  p  e  a  1  ng  doctr  nes  of  d  v  ne  r  ght  The 
k  g  was  d  pleaaei  and  d  olved  the  Pari  ament  w  th  no  good 
h    n  r  on  e  ther  s  de 

Th  fa  lure  of  tl  e  great  ontract  a  d  the  d  olut  on  of 
Pari  ment  w  t!  t  the  grant  of  a  supply  left  Ja  es  n  great 
e  hirra  smen  He  wa  not  vol  ed  n  war  lut  the  upply  of 
his  ourt  and  fa  or  tc  r  ^u  red  large  sun  s  f  noney  Its  efi'eet 
up  n  tl  e  people  a  des  r  I  e  1  ia  henefio  al  Free  Ion  from  war 
m  d  r  chesi  flow  no  taxes  anyway  bu  densome — tl  e  g  ant  of 
sul  a  d  es  dur  ng  th  a  k  ng  s  re  gn  be  ng  but  a  poor  p  ttan  m 
pare!  w  th  thos  of  El  zaheth  How  1  e  kejt  up  h  s  estate  and 
expense  of  ourt  s  a  secret  V  ou.  de  ce  we  e  adopted  to 
ra  so  no  j  for  the  ro  al  treasury  A  new  ori  ot  d  gn  t  — that 
of  laro  efs — waa  nvented  for  patents  to  wh  ch  a  f  e  of  £1  000 
wis  p  d  The  u  rent  a  ue  of  the  g  Id  co  n  wia  ra  scd  and  a 
lotte  J    tl  e  flr  t  d  awn   n  Fugland   was        t  t  te  1 

The  e  re    ure      pro    nj.     n     fii     ut     ud    1  e  k  ng  ty 
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being  great,  he  was  induced  again  to  try  tbe  effect  of  a  Parliament. 
He  was  strongly  urged  to  do  so  by  Sir  Francis  Bacon,  who, 
seconded  hy  others  of  tbe  king's  ministers  and  courtiers,  tinder- 
took  to  assemble  such  a  House  of  Commons,  and  so  to  manage 
it  when  assembled,  as  that  it  should  be  subservient  to  tbe  king's 
wishes.     These  therefore  got  tbe  name  of  imdertakers. 

Tbe  Parliament  met  on  the  5th  of  April,  1614,  but  the  sebcme 
was  emiuently  unsueeessful,  Tbe  Commons  passed  a  unanimous 
TOte  against  the  king's  right  of  imposing  taxes  without  tbe  consent 
of  Parliament ;  and  thej  desired  a  conference  with  the  Lords 
touching  the  point  of  impositions.  The  Lords  desired  the  opinions 
of  tbe  judges  on  the  subject,  in  order  to  regulate  their  answer  to 
the  Commons  ;  but  tbe  judges,  headed  by  Sir  Edward  (Lord)  Coke, 
declined  to  give  an  opinion,  on  tbe  ground  that  the  question  might 
come  before  them  judicially;  and  the  Lords,  unable  to  settle  a  satis- 
factory answer,  sent  a  message  to  the  Commons  declining  the  con- 
ference. The  Commons  thereupon  declared  that  they  considered 
a  great  wrong  had  been  done  to  them,  which  they  bad  so  taken  to 
heart  that  they  bad  determined  to  forbear  all  parliamentary  mat 
ter,  until  they  might  receive  a  different  answer  from  tbe  Lords. 
This  threat  was  directed  against  a  bill  of  supply,  which  the  king's 
secretary  had  introduced  into  the  lower  house.  The  Lords,  to 
whom  the  king  bad  sent  a  commission  to  dissolve,  gave  the  Com- 
mons time  to  reconsider  their  resolution  ;  but  on  the  7th  of  June, 
there  being  no  change,  tbe  Parliament  was  dissolved.  Not  a  single 
bill  was  passed  in  this  Parliament. 

Sis  years  elapsed  before  another  Parliament  was  called ;  and 
during  that  time  tbe  king  and  his  ministers  supported  the  court 
and  state  from  theordiuary  resources,  or  by  such  loans  and  benev- 
olences as  they  could  procure.  This  period  is  described  as  the 
"halcyon  days  in  England,  no  taxes  being  now  paid,  trade  open 
to  ali  parts  of  the  world,  a  profound  peace  reigning  everywhere ;  " 
but  in  1620,  this  quietude  was  disturbed  by  a  war  which  broke  out 
in  Germany,  by  which  Frederic,  Count  Pabitine  of  the  Rhine,  who 
had  married  the  king's  daughter,  the  princess  of  England,  was 
1  of  all  his  hereditary  dominions.  James's  pacific  tem- 
s  roused  to  revenge  his  son  in  law,  and  to  recover  his  terri- 
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tories :  and  tbe  inclination  of  the  people  being  in  favor  of  the 
support  of  the  Prutcstant  interest  in  Germany,  he  ventured  to  call 
a  Parliament. 

It  met  on  the  30th  of  January,  1620-'!,  and  was  opened  by  a 
rather  luguhrioiis  speech  from  the  king,  in  which  he  humbled  hiui- 
8elf  in  a  manner  inconsistent  with  high  prerogative  principles. 
He  said  to  them,  "  I  have  often  piped  to  jou,  but  you  have  cot 
danced ;  I  have  often  mourned,  but  you  have  not  lamented." 
He  asks,  "  ^Vhy  are  you  called  ?  "  and  replies,  "  To  advise  tie 
king  in  his  urgent  affairs ;  to  give  bim  your  best  advice  in  such 
errands  as  he  shall  ask  of  you,  or  you  shall  think  fit  to  ask  hia 
advice  in."  To  the  House  of  Commons  he  said,  "  You  are  the 
authors  of  sustenance  to  the  king,  to  supply  his  necessities,  and 
this  is  the  proper  use  of  Parliaments."  "  Tbe  main  errand,  to 
speak  the  truth,  which  I  have  called  you  for,  is  for  a  supply  of 
my  urgent  necessities."  He  reminds  them  of  the  eighteen  years 
of  peace  they  had  enjoyed,  "  and  jet,  ivith  these  eighteen  years,  I 
have  had  less  supplies  than  many  kings  before,  Tbe  last  queen 
had  what  eame,  by  computation,  to  £135,000  a  year  at  least,  I 
had  never  above  four  subsidies  and  six  fifteenths."  He  told  them 
that  "  bis  dat  qui  oito  dat ;  "  that  in'  his  first  Parliament  he  was 
led  by  the  old  counsellors  he  found,  which  the  old  queen  had  left ; 
and  in  the  last  Parliament  there  came  up  a  strange  kind  of  beasts 
called  underiaiers,  a  name  which  in  his  nature  he  abhorred,  and 
which  had  caused  a  dissolution. 

Mr.  Secretary  Calvert  put  the  house  in  mind  of  what  the  Par- 
liament was  principally  called  for ;  and  it  was  agreed  that  the 
occasion  was  more  pressing  than  any  since  the  recovery  of  the  Holy 
Land.  But  the  Commons  were  in  no  hurry  to  supply  the  king's 
necessities,  and  Sir  Edward  Coke  moved  for  a  committee  of  the 
whole  fur  grievances ;  sarcastieally  saying,  that  "  the  remedying 
of  them  viouid  encourage  the  house  and  enable  them  to  increase 
the  supply."  The  committee  was  appointed,  and  the  supply  was 
deferred ;  but  the  Commons,  who  were  favorable  to  the  recovery 
of  the  Palatinate,  and  had  assented  to  a  resolution  encouraging 
the  king  to  attempt  it,  passed  a  subsidy  bill,  and  received  the  thanks 
of  the  king  for  their  cheerfulness  in  passing  it. 
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Parliament  had  sat  several  months,  and  many  bills  had  been  in- 
troduced, lut  none  had  been  brought  to  a  conclusion,  when  the 
House  of  Commons  iyieurred  the  displeasure  of  James.  On  the 
28th  of  May  the  lord  treasurer  announced  that  the  king  intended 
to  adjourn  the  Parliament,  aud  to  adjourn,  rather  Ha^-a  prorogite: 
and  the  judges,  on  being  consulted,  announced  their  opinion  that 
the  effect  of  an  adjournment  by  royal  commission  was  to  reserve 
all  bills  not  passed,  in  the  same  state,  until  their  next  meeting. 
The  Commons  urged  the  Lords  to  join  them  in  a  petition  to  prevent 
the  adjournment,  and  in  a  conference  expressed  "  their  grief  and 
passion  that  they  could  not  perform  what  they  had  promised  for 
the  good  of  the  common  wealth."  But  the  king  was  not  to  be 
moved  from  his  detenu  in  at  ion.  He  attended  tlie  House  of  Lords 
to  adjourn  the  Parliament,  affirmed  that  if  tlie  Oommona  had 
behaved  with  humility,  he  would  have  granted  them  ten  days 
longer,  but  that  now  he  would  not  yield  to  their  requests.  Yet,  if 
the  Lords  thought  ten  days  more  would  be  of  advantage,  he  would 
grant  it  to  them.  The  Lords  thereupon  had  a  conference  with  the 
Commons,  but  the  latter  indignantly  refused  to  ask  for  further  ad- 
journment. 

On  the  reassembling  of  Parliament,  on  the  20th  of  November 
following,  a  session  commenced,  in  which  the  struggle  between  the 
king  and  Commons  reached  its  climax.  After  a  speech  by  the 
lord  keeper  Williams,  the  lord  treasurer  urged  the  king's  wants ; 
declared  that  the  two  subsidies  which  had  been  granted  by  the 
Parliament  had  been  spent  about  the  Palatinate;  promised  that 
future  supplies  should  be  wholly  employed  for  the  recovery  of  the 
Palatinate  ;  and  ended  by  expressing  a  wish  "  tliat  the  Commons 
would  so  handle  this  business  as  to  make  his  majesty  in  love  with 
parliaments." 

The  Commons  were  in  no  haste  to  grant  supplies,  but  went  upon 
the  old  topic  of  grievances.  The  principal  of  these  was  the  danger 
to  the  established  religion  wliieb  they  apprehended  from  the  in- 
tended match  between  Prince  Charles  and  the  Infanta  of  Spain, 
then  publicly  talked  about.  They  drew  up  a  petition,  to  be  pre- 
sented to  the  king,  in  which  they  pointed  out  the  evils  whieh,  they 
believed,  would  fall  on  the  nation  from  the   Spanish  matoh.     The 
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king,  having  received  a  copy  of  the  petition  before  the  Coi 
had  time  to  present  it  in  form,  was  so  displeased,  that  he  sent  a 
letter  to  the  speaker,  forbidding  it  to  be  sent  to  him.  He  said,  in 
his  letter,  that  he  had  heard  by  reports,  that  some  fiery  and  pop- 
ular spirits  of  the  House  of  Commons  had  argued  and  debated 
publicly,  of  matters  far  above  their  reach  and  capacity,  tending  to 
his  high  dishonor,  and  breach  of  prerogative  royal.  He  command- 
ed that  "  none  should  presume  to  meddle  with  anything  concerning 
his  government  or  deep  matters  of  state  ;  "  adding  that  "  we  think 
onrself  very  free  and  ablo  to  punish  any  man's  misdemeanor  in 
Parliament,  as  well  during  the  sitting,  as  after,  upon  any  occasion 
of  any  man's  insolent  behavior  that  shall  be  ministered  unto  us." 

The  Commons  despatched  messengers  to  bring  back  the  mem- 
bers whom  they  had  sent  to  deliver  the  remonstrance,  and  they 
drew  up  a  second  petition  or  remonstrance,  which  they  sent  along 
with  the  former  by  twelve  of  their  members.  The  latter  opens 
with  the  espreasion  by  tljc  Commons,  of  loyal  and  submissive  feel- 
ings toward  the  king,  and  proceeds  tu  justify  their  having  taken 
into  consideration  (being  iavited  to  do  so  by  the  king)  both  the 
war  abroad  and  the  security  nf  our  peace  at  home.  They  did  not, 
they  said,  assume  to  encroach  or  intrude  upon  the  sacred  bounds 
of  the  royal  authority,  "  to  whom,  and  to  whom  only,  it  belonged 
to  resolve  of  peace  or  war,  and  of  the  marriage  nf  the  prince  his 
son.  But  as  his  humble  subjects,  representing  the  whole  commons 
of  the  kingdom,  they  resolved,  out  uf  their  cares  and  fears,  to  de- 
monstrate these  things  to  his  majesty;  and  that  without  expecta- 
tion of  any  answer  than  what  at  his  good  pleasure  and  in  hia  own 
time  should  be  held  fit."  They  besought  him  to  receive  their  fir- 
mer declaration,  and  added,  "  But  whereas  your  majesty,  by  the 
general  words  of  your  letter,  seems  to  restrain  us  from  intermed- 
dling with  matters  of  government,  in  particulars  which  have  their 
motion  in  courts  of  justice— the  generality  of  which  words  might 
involve  those  things  which  are  the  proper  subjects  of  parliamentary 
occasions  and  discourse — and  whereas  your  majesty  doth  seem  to 
abridge  us  of  the  ancient  liberty  of  Parliamunt,  for  freedom  of 
speech,  jurisdiction,  and  just  censure  of  the  house,  and  other  pro- 
ceedings there —  ,  .   .  .  the  same  being  our  ancient  and  undnubt- 
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ed  right,  received  from  our  ancestors,  witliout  wbieli  we  oannot 
freely  debate,  nor  clearly  discourse  of  things  in  question  before  ua, 
nor  truly  inform  your  majesty,  ....  — we  are,  therefore,  now 
again  enforced,  in  all  humbleness,  to  pray  your  majesty  to  allow 
the  same." 

The  king  sent  the  Commons  a  written  answer  on  the  llth  of  De- 
cember, 1621,  drawn  up  in  his  usual  scholastic  style,  and  often 
treating  the  positions  of  the  Commons  sarcastically  and  contemptu- 
ously. Referring  to  their  request  to  him  not  to  trust  reports 
against  them,  ho  said,  "  We  wish  you  to  remember  that  we  are  an 
old  and  esperienced  king,  needing  no  such  lessons ;  being  in  our 
conscience,  freest  of  any  king  alive,  from  hearing  or  trusting  idle  re- 
ports ;  which  many  in  your  house  could  bear  witness,  if  ye  would 
give  as  good  ear  to  them  as  you  do  to  some  tribunitial  orators 
among  you,  ...  In  your  petition  yoa  usurp  upon  our  preroga- 
tive royal  and  raeddh  with  thm^s  fax  abive  your  reach  and  then 
in  a  con^'lu^ioB  you  protest  the  contrary  as  if  a  robber  w  uld  take 
a  mans  pur  e  anl  then  prote'it  he  meant  not  to  rob  him  For 
first  you  presume  tj  giVL.  us  your  adiice  conct.rmng  the  match  of 
our  dearest  sm  w  th  some  Protestant  (we  cannot  bay  pimceti  fir 
we  know  of  none  of  these  fit  for  hnn)  and  dissuade  bun  from  hi-i 
match  with  Spain  urging  us  to  a  wir  with  that  king  and  yet  m 
the  conilusion  fors  oth  ye  protest  ye  intend  not  to  press  upon 
our  most  undoubted  nnd  royal  jri,rogative 

Advertirg  to  tliLir  excuse  of  not  determining  anything  concern 
ing  the  match  but  only  to  tell  their  opinion  and  lay  it  it  his 
feet  be  desired  to  know  how  ye  could  have  presumed  to  deter 
mine  on  thit  point  without  committing  lii^li  treasm  A.nd  as  to 
the  receiving  of  their  former  petitim  he  justly  rejected  t!  at  suit 

foi  wl  at  havp  yen  left  unittempted  in  the  highest  points  of  sov 
ereig  ty  m  that  petititn  of  your=  except  the  striking  oi  t,o  r  >* 
Tor  it  onti  ns  the  violat  on  ot  leagues  the  particular  way  how  to 

overn  a  war  and  the  mirr  age  of  ur  de^r  st  son  Thest  are  uu 
fit  things  to  be  h  mdkd  by  1:  arliament  except  yo  r  k  ng  should 
reqiire  it  of  you  lor  who  could  ha\e  wiad  m  to  jnlge  f  things 
of  this  nature  but  such  as  are  dtilj  acquainted  with  the  part  c  i 
iar    ot  tr  It  e     ai  d    f  tl     variable  ind  fisei  corneotion  of  afl  lis 
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of  state,  toget)ier  witt  the  knowledge  of  the  seoret  ways,  ends,  and 
intentions  of  princes  in  their  several  negotiations  ?  Otherwise,  a. 
small  mistake  of  matters  of  this  nature  may  produce  more  effects 
than  can  be  imagined.  And,  therefore,  m  tutor  ultra  er^idam. 
And  hesides,  the  intermeddling  of  Parliament  with  peace  or  war, 
and  the  marriage  of  our  dearest  son,  would  he  such  a  diminution 
to  us  and  oar  crown  iu  foreign  countries,  as  would  make  any 
prince  neglect  to  treat  with  us,  except  they  might  he  assured  by 
the  assent  of  Parliament.  We  cannot  omit  to  show  you  how 
strange  we  think  it,  that  you  think  we  meant  to  restrain  you  of 
your  ancient  privileges  in  Parliament.  Although  we  cannot  allow 
of  the  style  calling  it  your  ancient  and  undoubted  right  of  inheritance, 
but  could  rather  have  wished  that  ye  had  said  that  your  privileges 
were  derived  from  the  grace  and  permission  of  our  ancestors  (for 
most  of  them  grew  from  precedents,  which  shows  rather  a  tolera- 
tion than  an  inheritance),  yet  we  are  pleased  to  give  our  royal  as- 
surance that,  so  long  as  you  contain  yourselves  within  the  limits 
of  your  duty,  we  will  be  as  careful  to  maintain  your  lawful  liber- 
ties and  privileges  as  ever  any  uf  our  predecessors  were  ;  nay,  as  to 
preserve  our  own  royal  prerogative." 

The  Commons  met  the  king's  answer  (which  even  the  lord 
keeper  considered  so  harsh  that  he  wished  it  to  be  mitigated)  by 
giving  over  all  business ;  and  foreseeing  that  the  king,  despairing 
of  supply,  would  dissolve  the  Parliament,  they  resolved  to  place  on 
record  a  declaration  of  their  privileges.  They,  therefore,  drew  up 
a  bold  and  comprehensive  protestation,  in  vindication  of  their 
privileges,  which  was  recorded  in  the  journals  of  the  house  oo  the 
ISth  of  December.  On  the  same  day  the  prince,  by  virtue  of  a 
commission  from  the  king,  adjourned  the  Parliament  to  the  8th 
of  February  following.  This  great  constitutional  protestation  is  as 
follows  : 

"  The  Commons  now  assembled  in  Parliament,  being  justly  oc- 
casioned thereunto  concerning  sundry  liberties,  franchises,  privi- 
leges, and  jurisdictions  of  Parliament,  do  make  this  protestation 
following :  That  the  liberties,  franchises,  privileges,  and  jurisdic- 
tions of  Parliament,  are  the  ancient  and  undoubted  birthright  and 
inheritance  of  the  subjects  of  England,  and  that  the  arduous  and 
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iirgKiit  affairs  concerning  the  king,  state,  and  the  defence  of  the 
reulm  and  of  the  Churnh  of  England,  and  the  maintenance  and 
making  of  laws,  and  redress  of  mischiefs  and  grieyances  which 
daily  happen  within  the  realm,  aro  proper  subjects  and  matter  of 
counsel  and  debate  in  Parliament ;  and  that,  in  the  handling  and 
proceeding  of  those  businesses,  every  member  of  the  house  of  Par- 
liament hath,  and  of  right  ought  to  have,  freedom  of  speech,  to 
propound,  treat,  reason,  and  bring  to  conclusion  the  same ;  and 
that  the  GommoDs  in  Parliament  have  like  liberty  and  freedom  to 
trcit  of  those  matters,  in  such  order  as  in  their  judgment  shall 
seem  fittest ,  and  that  every  member  of  the  said  house  have  like 
freedom  from  all  impeachment,  imprisonment,  and  molestation 
(other  than  by  the  censure  of  the  house  itself),  for  or  concerning 
any  speakmg,  reasoning,  or  declaring  any  matter  or  matters,  touch- 
ing the  Parliament  or  Parliament  business ;  and  that  if  any  of  the 
said  members  be  complained  of,  and  questioned,  for  anything  done 
or  said  in  Parliament,  the  same  is  to  be  showed  to  the  king,  by  the 
advice  and  assent  of  all  the  commons  assembled  in  Parliament,  be- 
fore the  king  give  credence  to  any  private  information." 

The  king  sent  for  the  journals,  and  he  "  rent  oat  the  protesta- 
tion with  his  own  band  ;  "  and  afterwards  published  a  declaration, 
declifring  it  invalid,  annulled,  void,  and  of  no  effect.  In  a  subse- 
quent proclamation  he  reviewed  the  proceedings  of  the  Parliament, 
and  attributed  its  failure  to  "  some  ill-tempered  spirits,  who  by 
their  cunning  diversions  had  imposed  on  him  the  necessity  of  dis- 
continuing it,"  But  he  stated  his  intention  to  govern  his  people 
in  the  same  manner  as  his  predecessors ;  and  in  due  time  to  call 
another  Parliament  The  '  ill  tempered  spirit^  "  to  whom  the  king 
referred,  were  soon  made  known,  by  the  steps  taken  to  punish 
them.  Some  were  committed  to  the  Tower ,  some  were  impris- 
oned or  confined ,  some,  by  a  sort  of  honor  ible  banishment,  were 
sent  to  Ireland  as  commissioners,  under  a  rojal  commission,  to  in- 
quire into  sundry  matters  for  bis  majesty  s  service ;  and  a  few 
v}ere  raised  to  the  peerage 

A  new  Parliament  met  on  the  IQth  of  February,  1623.  The 
first  period  of  its  sitting  wai  oceupied  chieflv  with  the  treaties  with 
Spain  touching  the  proposed  matih  3f  the  Prinee  with  the  Infanta, 
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which  was  speedily  broken  off.  They,  moreover,  sanctioned  tlie 
king's  entering  into  a  war  for  the  reeovery  of  the  Palatinate,  for 
which  they  granted  the  largest  aid  ever  given  by  Parliament — 
three  entire  subsidies  and  three  fifteenths — stipulating  only  for  a 
commission  to  see  that  the  money  was  appropriated  according  to 
the  purpose  of  Parliament. 

But  the  great  subjects  which  occupied  the  attention  of  this  Par- 
liament, were  the  grants  of  monopolies,  and  the  power  of  dispens- 
ing with  penal  laws  and  forfeitures  exercised  by  the  crown.  In 
the  time  of  Elizabeth,  Parliament  had  remonstrated  against  the 
injury  done  by  monopolies  to  trade  and  manufactures  ;  but  in  this 
reign  they  were  still  continued  to  a  great  estent  The  crown  now 
also  assumed  as  its  prerogatn  e  a  power,  called  the  dispensmg  power, 
to  dispenoe  with  the  action  of  laws,  and  bj  thi'i  prtrogtiive  it  ex- 
empted favored  individuals  from  the  operation  of  p(,nal  laws,  and 
from  the  forfeitures  which  a  breach  of  them  demanded  By  an- 
other nearly  similar  prerogative,  called  the  saapending  power,  it 
made  royal  grants  to  favored  mdii iduals,  contrary  to  the  terms  of 
existing  statutt"*,  by  inserting  in  the  gr'^nts  or  letters  patent  a  non 
obstante  clause — t  e ,  natiojihstanding  the  particular  statute  which 
the  grants  contravened  It  also  made  to  its  fnenda  and  courtiers 
grants  of  fim  h  and  penalties,  which  had  aociued,  or  were  expected 
to  accrue  to  the  crown,  from  persons  oonvictedj  or  expected  to  be 
convicted  under  penal  statutes,  aad  of  the  profits  to  be  derived 
from  escheats 

No  prerogatives  could  be  more  unjust  or  more  injurious  than 
the^e ,  and  they  were  effectually  ended  by  aa  act  of  this  Parlia- 
ment. Its  titlo  IS,  "  An  Act  concermng  Monopolies,  and  Dispensa- 
tions with  Penal  Laws  and  the  Forfeitures  thereof  "  In  its  pream- 
ble it  refers,  as  the  foundation  of  its  enactments  '  to  a  rojal  judg- 
ment wh  ch  K  ng  Jame  d  d  n  IblO  pufal  sh  p  at  to  the  whole 
real  and  to  all  ]  oster  y  hat  all  gr  nts  of  m  nopol  es  and  of  the 
benefit  of  penal  lavs  or  of  jower  t  d  penae  w  th  the  liw  or  to 
e  mpound  for  the  forfo  ture  ver  con  r  ry  to  the  laws  — which 
royal  declarat  on  was  truly  con  onant  and  agreeable  to  the  ancient 
and  fun  Ian  ental  laws  of  f  h    real 

It  thercfo  e   decl  r  1  th  t  all  monop  1  cs       mm  s   ons  grants, 
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licenses,  charters,  and  letters  patent  for  tho  aoh  bujiag,  selling, 
making,  working,  or  using  anything  within  the  realm,  or  of  any 
other  monopolies ;  or  of  power,  liberty,  or  faculty  to  dispense  with 
any  others  ;  or  to  givo  license  or  toleration  to  do,  use,  or  exercise 
anything  against  the  tenor  or  purport  of  any  law  or  statute  ;  or  to 
give  or  make  warrant  for  any  such  dispensation,  license,  or  toleration 
to  be  had  and  made  ;  or  to  agree  or  compound  with  any  others  for 
any  penalty  or  forfeitures  limited  fay  any  statute  ;  or  of  any  grant 
or  promise  of  the  benefit,  profit,  or  commodity  of  any  forfeiture, 
penalty,  or  sum  of  money  that  was  or  should  be  due  by  any  stat- 
ute, before  judgment  thereupon  had  ;  and  all  proclamations,  inhi- 
bitions restraints  warrants  of  assistance  and  all  matters  and  things 
whatsoever  any  way  tendmg  to  thi.  streugthenmg  furthering  or 
countenancing  of  the  lame  or  any  li  them — were  alt  gether  con 
trary  to  the  laws  of  the  realm  and  so  were  and  should  be  utterly 
void  and  in  no  wise  be  put  m  use  or  executed 

This  declaration  ot  the  law  is  enforced  by  provi'^  ons  for  making 
monopolies  impract  cable  ani  one  provision  saves  fr>m  the  opera 
tion  of  the  act  and  declares  that  it  shall  not  extend  to  letters 
patent  and  grints  of  priiilege  for  the  term  of  fourteen  yeari  and 
under  thereafter  to  be  mide  ot  the  bdIb  working  or  making  of  any 
manner  of  new  manufacturei  within  this  rtalm  to  the  trut  and  first 
inventor  or  inventors  of  snch  mannfaoturoi  which  othera  at  tho 
time  of  making  such  letters  patent  and  grint  shall  not  use  It 
is  under  thi^s  exoept  rn  from  the  act  that  tho  British  crown  has  lx 
ercised  and  njw  exercises  the  right  of  griuting  letters  pitent  for 
now  inventions 

With  this  greit  act  of  Parliament  we  leave  the  r  igu  of  James 
The  pretensions  of  prerogatue  neri,  now  deaily  undei  tood  ind 
had  been  manfully  re-iiated  The  seed  of  civil  discord  had  been 
sown  and  m  the  follcwmg  reign  of  tl  i,  unfortunate  a  d  misguided 
Ohirles  a  hirvest  of  contention  was  to  bi,  githerel  to  bt,  followed, 
at  a  later  and  a  better  time  by  liberty  and  p  ace  In  their  disputes 
with  Jimes  no  lov  r  of  the  jeople  will  idmit  thit  Parliament 
made  one  false  or  impnidtnt  step  Thej  were  m  all  their  acts 
calm,  and,  though  firm,  conciliatory  and  respectful.  In  religion,  it 
ia  true,  they  were  not  yet  advanced  to  our  opinions  in  regard  Co 
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CHAPTER  Vni. 

THE  STUAETS  COKTISUED.— CHARLES    I.— FIRST  THREE  PAELIA- 
MENTS   TO  TDE  PETITION   OF  RIGHT. 


Charlk=  I  d  d  the  tlirone  on  the  27th  of  Mareli,  1625. 

His  reign  is  p  Laps,  !i  m  et  exciting  in  the  constitutional  history 
of  England  n  t  the  g  a  contest  between  prerogative  and  free- 
dom was  brought  to  decision  hj  the  vlimit  ratio  of  war,  followed 
by  the  execution  of  the  king.  These  events  long  divided  the  na- 
tion into  two  parties ;  one  of  which  deprecated  the  war  as  a  great 
rebellion,  and  the  execution  of  the  king  as  sacrilegious  parricide : 
while  the  other  justified  the  war,  as  a  national  and  just  resistance 
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of  arbitrary      J    1!      I  p  I  tli     k    g  t        as  tb 

lawful  puD    hm     t    t     tj       t 

It  ia  not  J  t  p     p        t     f  U  w  til  t   th  t 

memorable  b         ytb         btb  I  bttl  ttbt 

Charles  and  bpl  tp         th  1  bdwtb 

events  and  mt  tbtmt       tbe         Ikd      Tb       m 

mons  then  ted      d  t       dp        pi       f         1 1  t       If 

dom  with  i  d  f  t  g  bl    I  d  b  Id  It       m  tt  d 

tbera  topottyjilgfPl  t  g         Itt 

Of  the  latt       tb    m    t   mp     ta  t       th  t  k     wn         b    P 
Ejgiet;  al    dm    k    f  h    C      tt  t  f  Ij        mp    tan 

to  Magna  Cb  1     h      C     fi  Th     t       m     t    Ed        1  I 

It  was   the  t  t  al  I      f    b     fi        tl  j     1  t       f 

Charles  ;bt      Iktg      tpd       so        blw        thwkf 
the  baronH   th     p  d  d  f    m  tb  m 

Tbe  ch        t       t     t    t         f  Ob    1  b       1  t       b 

tween  him       dhfitth         pi  tw  hjt 

etant  ended       t      bta        ppl      wtbtdm      b        tb      bit 
uesa  of  bi    p       ^  t  tb       p    t  t     m  k    tb        fpl       th 

condition     f  SI  f  t         llbtyHwbt 

twenty-five  y  fgwbhaslilbtl  laa 

might  ba\b  ptdfmL        It  dhfb 

James,  Lew  bdwthtl     bght      t         fb         ylp 

and  prerog  t  Btbbdt  t  Plm       th       m 

band  of  pat     t    tb  t  1    1       b  Idly        ggl  1  w  tb  b     f  th    — th 
most  able       d    d  t  d  tb         t  Ag       t  tb  m 

Cbariea,  fi  ni  tb     1        ty  tb  t  d  th  b  d         kg      p  tt  J  bis 

friend  andf         ttbDktBkbm       h      Ifm       t 
a  Boblema     whbdb        ppl  thlt       PI  tf 

James,  bu.t    f     wb  1  t     t  p  1    bus  g      tb 

Parliament    tCblhd  dtbf,ttppb  d 

dislike. 

Charle    m  pi      d  h  m    If  1      d       t  d  t 

for  a  coiit    t  w  th  P    1    m     t  by    d  pt        tb    w  th  Sp 

which  bia  1  th     h  d  th      t      d  b  t  wb    b  w         t  y  t  d 

for  the  rei         y    f  tl      P  1  t  d  f    m     h    h  h 

gave  him  t      w  thd  By      t       g      t     w      h 
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increased  his  neeesaities  to  an  extent  so  great  tliat  they  could  not 
be  supplied  by  the  ordinary  means  of  the  crown,  wbieli  had  been  so 
reduced  as  to  be  barely  sufficient  for  peaceful  times ;  on  the  other 
hand,  the  people  gaining  a  positive  advantage  by  the  withholding 
of  subsidies,  their  represectatiyes  in  Parliament  could  coolly  and 
deliberately  pursue  their  policy  of  requiring  redress  of  grievances 
as  the  condition  of  supply. 

CHAELEB'S  FIRST 


;  Parliament  immediately  after 
his  accession,  in  order  to  obtain  supplies  for  the  war ;  but  a  plague 
was  raging,  and  bis  marriage  with  the  Princess  Henrietta  Maria  of 
Prance  occupied  bis  attention.  Two  days  after  hia  marriage,  on 
the  18tli  of  June,  1625,  Parliament  assembled.  He  opened  it  in  a 
good-humored  speech,  in  which,  referring  to  the  votes  of  the  parlia- 
ments of  James,  he  held  the  present  Parliament  responsible  for  tbe 
war ;  and  he  reminded  them  that  he  was  employed  by  Parliament 
to  advise  his  father  to  break  off  treaties  with  Spain  for  peace,  and 
Lis  own  match  with  a  Spanish  princess. 

He  was  followed  by  the  lord  keeper  Williams,  who  explained 
that  the  king's  main  reason  for  calling  the  Parliament  was  to 
remind  them  of  their  engagements  for  the  recovery  of  the  Palatin- 
ate and  to  let  them  understand  that  the  supplies  granted  in  the 
last  Parliament  of  James  were  apent  (whereof  the  account  was 
ready),  together  with  as  much  more  of  the  king's  own  revenue.  He 
added  that  the  king  dsired  them  to  bestow  this  first  meeting  on 
h  th  tl  t  1  th  t   I      Id  be  theirs,  to  be 


ppl    d  t    d         t     p    j 

d       1    g      they  pleased. 

Tl     C  m           t     d  t    p 

t        Th    pi     ue  was  raging ; 

d   th  y      mpi        d  th  t  th  y 

It         d  f    m  business,  by 

tl       toll    J,      f  lb     b  11 

t     wl  1  t  th  y  were  speaking. 

rh  y  p  1 1       d    h     k        f 

tl           kly  season."     He 

w      d  th  t                      I       h 

Id  h       th  t  th  y  were  ready  with 

th        b  11     b    w     Id   p   t 

d  t     fh                     Next  day  the 

(        m        p         1        bl!   g       t 

tw        t          b  dies.     They  also 

1        d      b  11  g      t       t 

d  p        d         f        ne  year,  instead 
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of  for  life,  and  thus  opened  an  unceasing  dispute  between  tlie  king 
and  the  Parliament.  Tho  Lords,  on  the  ground  that  former  grintB 
to  the  king's  predeoessora  had  been  for  life,  refused  the  r  consent 
to  the  bill,  and  Charles  caused  the  duties  to  be  coUectod  without 
any  parliamentary  authority. 

The  Parliament  adjourned  on  the  11th  of  July,  on  account  of 
the  plague  ;  it  reassembled  in  August  at  Oxford,  io  the  greif  hail 
of  Christ  Church.  The  king  again  addressed  them,  and  reminded 
them  of  their  obligations  to  provide  for  the  war.  Hia  8e:,retaneH 
iuformed  the  House  of  Commons  that  the  two  subsidies  they  had 
granted  were  either  spent  or  anticipated,  and  they  moved  for  a  fur- 
ther supply  of  two  subsidies  and  two  fifteenths.  The  Commona 
debated  this  motion  at  great  length,  without  coming  to  any  deci- 
sion ;  their  antipathy  to  the  Duke  of  Buckingham  influenoiug  them 
against  the  king.  The  debate  resulted  iu  no  supply,  and  after 
Tarious  matters  had  been  agitated,  Charles,  believing  there  waa  no 
present  intention  to  grant  a  supply,  resolved  to  ahow  his  displea- 
sure bv  dlssnlvin"  Parliament 

Bytd       It       th       d       y         ttt        Im  fp       d 

gm       ytdfyh       h  fh    fleet         1       m       w  t 

ffK  w       Lf       hdtthld      pdtf      mpl 

ygft       dl  Ltt       w         dd         d       thkg        mt 

thldlt        tf  t       d       tgth       t       Utaamj 

p  m  mhtbfbltytf  bthk         wth 

m      y     b  t    1  t        1       t  t     d    1       th      bl 

w  th  tb      I    gy  wh    w       t     b     1  f   t    th  t    p  1  Th 

p     y       1  f  11       d  th       t  d  1  tt  th  It  t    b  t 

1  ttl         m  f  p 


PARLIAMENT. 

Although  these  loans  were  industriously  pressed,  they  were  not 
sufficiently  productive  to  meet  the  king's  urgent  necessities,  aod  he 
resolved  to  call  another  Parliament,  which  assembled  on  the  6th  of 
February,  1625-'6,  still  in  the  first  year  of  his  reign.  From  the  first, 
it  was  hostile  to  him.  Charles  in  no  way  attempted  to  conciliate 
the  Commons.     His  view  of  bis  relation  to  the  House  of  Commona 
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■was  that  lie  was  an  absolute  prince  a  d  th  t  f  th  (  m  ns  wh 
assembled  bj  his  permission,  did  uut  p    f    m  th      d  ty    f  g 

snppliea  with  the  least  inoonvenienc  t  th  p  pi  h  w  mp  w 
ered  by  his  prerogative  to  tax  them  wtht  tfPlnt 

The  Commons  had  practically  admitt  d  th  th  y  th  gua  f 
the  Tudors ;  hut  the  spirit  and  freed  m  f  1  PI  t  g  t  p  d 
were  now  revised ;  and,  led  by  me  f  m  d  g  t  11  t  d 
great  determination  of  purpose,  the  C      m        p  t  d  w 

eriug  opposition  to  every  illegal  or      1        d    s  f  th        y  1 

prerogative.  Sir  Thomas  Coventry  tlnwldkp  p  d 
the  Parliament  in  a  high  prerogat         [      h      Th     C  mm  n 

the  other  hand,  widened  the  differe       b    w       th    k  d  th  m 

selves  by  Lmpeaohiug  the  Duke  of  B     k      h  d  wl  1  t  th  y 

were  preparing  materials  for  the  ch    ^       h    k  t      1  tt     t 

the  speaker,  ui'ging  for  a  full  and  perfect  answer  of  what  they  would 
give  for  his  supply,  according  to  his  expectation  and  their  promises. 
The  Commons,  full  of  their  intended  impeachment  of  the  Duke  of 
Buckingham,  answered  "  that  because  they  could  not  doubt  that 
the  king  would  be  pleased  graciously  to  accept  the  faithful  and 
necessary  informalion  and  advice  of  his  Parliament  (which  could 
have  no  end  but  the  king's  lienor  and  safety  of  his  realm)  in  dis- 
covering the  causes,  and  proposing  the  remedies,  of  those  great  evils 
wliich  had  occasioned  his  wants  and  his  people's  griefs ;  they  there- 
fore in  full  confidence  and  full  assurance  of  redress  therein,  did 
with  one  consent  propose  that  they  really  intend  to  supply  and 
assist  the  king,  in  such  a  way,  and  in  so  ample  a  manner,  as  might 
make  him  safe  at  home,  and  feared  abroad." 

Charles  received  their  observations  as  directed  against  Bucking- 
ham, and  he  sent  a  haughty  reply  to  the  speaker.  After  thanking 
the  Commons  for  their  auswer,  he  observed  that  he  must  let  them 
know  that  he  would  not  allow  any  of  his  servants  to  be  ijuestioned 
among  them,  much  less  such  as  were  of  euiinent  place  and  near 
unto  him.  He  concluded  by  saying,  "  I  wish  you  would  hasten  my 
supply,  or  else  it  will  be  worse  for  yourselves ;  for,  if  any  ill  hap- 
pen, I  think  I  shall  he  the  last  that  shall  feel  it ;  " — a  threat  which 
shows  thnt  Charles  iiad  not  calculated  the  difficulty  of  his  position 
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in  a  contest  with  the  Parliament^  or  that  he  confidently  reckoned 
on  ohtainiag  sufficient  money  hy  force  of  his  prerogative. 

The  Commons  resolved  that  three  subsidies  and  three  fifteenths 
should  be  granted  to  the  king,  payable  at  three  difierent  times  ;  the 
nil  to  he  hrmtght  in  when  they  had  presented  their  grievances  and  re- 
ceived the  h'nff^s  answer  to  them.  That  resolution,  which  was  an 
indefinite  procrastination  of  the  supply,  gave  the  ting  great  offence ; 
and  on  the  following  day  he  sent  a  message  to  both  houses,  requir- 
ing their  attendance  at  Whitehall  on  the  next  day.  He  addressed 
them  in  a  speech  in  which  he  complimented  and  thanked  the  Lords 
for  tiieir  care  of  the  kingdom,  and  expressed  his  sorrow  to  the  Coni- 
moiia  that  he  might  not  justly  give  the  same  thanks  to  them;  but 
he  must  show  them  their  errors  and,  as  he  might  call  it,  their  un- 
parliamentary proceedings.  The  lord  keeper,  as  on  the  former 
oeeasion,  enforced  the  king's  speech,  requiring,  as  their  final  answer, 
what  further  supply  they  would  add  to  that  they  had  already 
agreed  on ;  and  that  to  be  without  condition  either  directly  or  indi- 
rectly, for  the  supply  of  the  king's  great  and  important  affairs. 

The  king's  rebukes  and  his  lord  keeper's  demands  called  forth 
a  remonstrance  from  the  Commons  to  the  king,  which  was  presented 
to  him  on  the  5th  of  April  by  a  select  committee.  They  justified 
their  proceedings  against  Buckingham  by  one  of  those  declarations 
of  rights  which  had  now  become  usual  on  important  occasions  ;  by 
which,  as  tkey  could  not  resist,  they  recorded  on  their  journals 
their  protest  against  the  prerogatives  assumed  by  the  king.  They 
declared  "  that  it  had  been  the  usual,  constant,  and  undoubted 
right  and  usage  of  Parliament  to  cjuestion  and  complain  of  all  per- 
sons, of  what  degree  soever,  found  grievous  to  the  commonwealth, 
in  abusing  the  power  and  trust  committed  to  them  by  their  sov- 
ereign. And  as  to  the  supply,  that  though  it  had  been  the  long 
custom  of  parliaments  to  handle  the  matter  of  supply  with  the  last 
of  their  businesses  ;  yet,  at  that  time,  out  of  extraordinary  respect 
to  his  person  and  care  of  his  affairs,  they  had  taken  the  same  into 
speedy  consideration,  and  had  agreed  lo  a  resolution  for  a  present 
supply,  as  was  well  known  to  the  king." 

Having  thus  asserted  their  sonstitutional  rights,  the  Csmnions 
proceeded  to  the  ooiisiiJeratinn  of  the  supply.     It  was  pointed  out. 
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on  the  part  of  the  kiog,  that  tlie  snhsidies  had  decreased  in  pro- 
ductivene^,  and  therefore  that  one  subsidy  and  one  fifteenth  more 
ought  to  be  given,  payable  after  the  three  agreed  to  liad  been  col- 
lected. A  bill  for  a  grant  of  tonnage  and  poundage  was  also  in  the 
course  of  preparation  by  the  house ;  but  concurrently  with  it,  the 
hoose  ordered  to  be  drawn  up  a  remonstrance  to  the  king  against  his 
taking  those  duties  without  grant  of  Parliament.  The  addition  of 
a  fourth  subsidy  was  agreed  to,  and  when  the  account  of  the  whole 
grant  was  signified  to  the  king,  he  said  "  that  he  accepted  it  in 
very  good  part,  but  desired  suoh  speed  might  be  used  in  it  that  it 
might  do  him  good." 

It  would  not  promote  the  object  we  have  in  view,  to  enter  into 
the  details  of  the  impeachment  of  Buckiogham  which  now  took 
place.  The  charges  against  him  were  founded  on  the  abuse  of  his 
influence  with  the  king,  and  thus  obtaining  a  plurality  of  appoint- 
ments—trafficking  in  offices — and  the  abuse  of  his  power  as  lord 
high  admiral ;  and  they  conclude  with  a  charge  of  haying  given  a 
posset  and  a  plaiater  to  the  late  King  James  in  his  last  illness, 
referring  to  suspicions  of  poison,  which  were  publicly  talked  of  at 
the  death  of  James.  These  were  not  treated  otherwise  than  as 
personal  charges.  No  constitutional  question  of  ministerial  respon- 
sibility was  involved.  But  there  arose  a  question  of  privilege  of 
constitutional  importance,  which  reciuires  our  notice.  The  Com- 
mons presented  their  charges  against  the  duke  to  the  Lords,  and 
appointed  eight  of  their  most  distinguished  members  to  support  the 
charges  before  a  committee  of  the  upper  house.  Two  of  them. 
Sir  Dudley  Digga  and  Sir  John  Elliot,  gave  offence  to  the  king  in 
their  speeches  before  the  Lords,  and  he  committed  them  to  the 

The  Commons  resented  the  imprisonment  of  their  two  members, 
and  resolved  to  suspend  all  business  till  they  should  be  righted  in 
their  privileges.  The  Lords  came  forward  to  the  relief  of  this 
difficulty  with  the  assurance  of  a  large  number  of  the  peers  that 
there  had  been  a  misapprehension  as  to  the  words  used  by  Sir 
Dudley  at  the  conference ;  and  the  king  being  satisfied  that  Sir 
Dudley  had  not  spoken  the  words  imputed  to  him,  he  was  released 
from  the  tower.     On  the  next  day  he  took  his  seat  in  the  house, 
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ind  made  a  pTote^titim  "  thit  tte  wurils  charged  oa  hira  were  bo 
fir  tn  111  being  hio  wonts,  that  they  never  lame  into  his  thoughts." 

But  the  ea'ie  of  Sir  John  EUiot  wia  not  so  easily  disposed  of. 
In  addition  to  the  freednm  of  his  remarks  oa  Buckingham,  he  had 
used  m  speaking  of  him  coatemptuous  espreisions.  It  was  particu- 
larly complained  that  he  hid  spoken  of  him  as  "  that  man."  The 
chancellor  of  the  esche  {uer  mt  jrnied  the  house  that  "  although  the 
king  disliked  the  whole  manner  of  his  delivery  of  that  which  he  had 
coBimandment  from  the  house  to  speak,  yet  the  king  charged  Sir 
John  Elliot  with  things  extrajaduial  to  that  authority,"  It  was 
desired  that  the  word  extra  judicial  should  be  explained.  Mr.  Chan- 
cellor said  it  was  the  king's  own  word,  and  therefore  he  could  not 
do  it.  Oa  the  20th  of  May  a  motion  was  made,  with  apparent 
irony,  that  Sir  John  Elliot  should  came  and  take  his  seat,  having 
been  charged  with  high  crimes,  extra-jitdicial  to  that  house.  The  min- 
isters allowed  of  his  coming,  and  the  vice-chamberlain  having  re- 
peated the  charges,  Sir  John  justified  what  he  had  said,  as  author- 
ized by  his  instructions  from  the  house.  The  house  resolved  that 
Sir  John  Elliot  had  not  exceeded  the  commission  given  him  in  the 
late  conference  with  the  Lords  ;  and  a  like  resolution  was  carried 
in  the  case  of  Sir  Dudley  Diggs — both  without  one  negative. 

The  subsidies,  which  the  Hou=ioof  Commons  had. agreed  to,  were 
a  very  liberal  supply,  and,  aa  we  have  seen,  were  approved  by 
Charles,  "  provided  he  htd  them  with  speed,  so  that  they  might  do 
him  good."  But  several  weeks  elapsed  without  any  progress  towards 
completing  the  grant  Charles,  impatient  of  delay,  and,  it  would 
seem,  having  taken  the  re'.olutioa  to  punish  it  by  a  dissolution  of 
Parliament,  showed  his  dispka&urp  in  a  letter  to  the  speaker,  which 
he  desired  to  be  read  publicly  to  the  home  He  pointed  out  that 
unless  the  supply  were  presently  concluded,  it  would  be  of  little 
use;  and  if  by  their  denial  or  delay,  an) thing  of  ill  eonsequence 
should  fall  out,  either  at  home  or  ibroad,  he  called  God  and  man  to 
witness  that  he  had  done  his  best  to  prevent  it,  by  calling  his  peo- 
ple together  to  advise  with  him  ;  by  opening  the  weight  of  his  occa- 
sion to  them  ;  and  by  requiring  their  timely  help  and  assistance  iu 
those  actions  wherein  he  stood  engaged  by  their  own  counsel.  The 
Commons  prepared  a  declaration  by  way  of  answer  to  the  kiag'a 
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letter.  It  was  agreed  to  on  the  14th  of  June,  and  ordered  to  be 
presented  to  tbo  king  by  the  speaker,  attended  hy  the  whole  house. 
But  in  the  mean  time  the  king  had  determined  to  dissolve  the  Par- 
liament ;  and  on  the  15th  of  June  the  Commona  were  summoned  to 
the  House  of  Lords,  to  hear  the  royal  commission  for  the  dissolution 
read.  The  peers  petitioned  the  king,  and  oiFered  him  their  loyal 
and  faithful  adrico  to  continue  the  Parliament,  by  which  the  dan- 
gers at  home  and  abroad  might  be  prevented,  and  his  majesty  made 
happy  in  the  duty  and  love  of  his  people.  The  king,  angry  and 
impetuous,  answered,  "  No,  not  a  minute,"  and  the  Parliament  was 
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The  expedition  was  wholly  tmsuoceaaful,  and  the  people,  finding 
themselves  at  war  with  both  Prance  and  Spain,  became  alarmed  at 
their  defenceless  state.  A  general  desire  was  expressed  that  Par- 
liament should  assemble.  The  king  held  a  great  council  at  White- 
hall, to  which  Sir  Robert  Cotton  was  called  to  give  his  advice.  He 
advised  that  a  Parliament  should  be  called,  at  which  the  king 
should  endeavor,  by  a  gracious  yielding  to  th  j  t  p  t  t  na,  to 
win  the  people's  hearts,  which  would  give  h  m  tl        p  and 

that  Buckingham,  to  remove  the  people's  p  1  d   1  k    t  ward 

him,  should  appear  as  a  prominent  adviser  f  II  th  Pailia- 
ment.     "  But  could  it  be  imagined,"  says  L    d  Cla       1  that 

those  men  would  meet  again,  in  a  free  conv  nt  n  f  P  1  amont, 
without  a  sharp  and  severe  expostulation  and  inquisition  into  their 
own  right,  and  the  power  that  had  imposed  upon  that  right  ?  " 

TUIRD  PARLIAMENT. 

A  new  Parliament  met  on  the  17th  of  March,  1627-'8,  in  the 
third  year  of  Charles's  reign.  It  had  been  deemed  advisable  to 
release  the  persona  imprisoned  for  refusing  the  loan ;  and  seventy- 
eight,  of  whom  some  were  chosen  into  the  new  Parliament,  were  released. 
Charles  opened  it  in  a  threatening  and  un conciliatory  speech. 
"  There  is  none  here,"  he  said,  "  but  knows  that  common  danger  is 
the  cause  of  this  Parliament,  and  that  supply,  at  this  time,  is  the 
chief  end  of  it.  ....  I  will  use  but  few  persuasions ;  for  if  these  be 
not  sufficient,  then  no  eloquence  of  men  or  angels  will  prevail.  If 
you  (as  God  forbid)  should  not  do  your  duties,  in  contributing  what 
the  state  at  this  time  needs,  I  must,  in  the  discharge  of  my  con- 
science, use  those  other  means  which  G-od  hath  pat  into  my  hands, 
to  save  that  which  the  follies  of  some  particular  men  may  otherwise 
hazard  to  lose.  Take  not  this  as  a  threatening,  but  an  admonition: 
for  I  scorn  to  threaten  any  but  my  equals." 

The  Commons,  as  in  the  preceding  Parliament,  all  took  the 
sacrament,  and  at  their  desire  the  king  appointed  a  general  fast. 
The  late  proceedings  furnished  thera  with  numerous  grievances; 
and  complaints  were  made  against  the  Government  for  billeting  of 
soldiers  upon  the  people,  raising  money  by  loans,  and,  above  all,  for 
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p  mf  I  yment  of  service.     I  w^  willing.     After  ten  weeks 

w    t    ^  th      told  me  I  was  to  go  with  a  lord  into  the  Palatinate, 
1  th  t  I    h     Id  hare  employment  there,  and  means  befittiug.     I 
t  Id  th       I  a  subject,  and  desired  means.     Some  put  on  very 

eagerly,  some  dealt  nobly.  Thej  said  I  must  go  on  my  own  purse. 
I  told  thom,  nemo  militat  stiis  expensis.  Some  told  me  I  mtist  go.  I 
began  to  think,  what  must  I.  None  were  ever  sent  out  in  that  way. 
Lawyers  told  me  I  could  not  be  sent.  Having  this  assurance,  I 
demanded  means,  and  waa  resolved  not  to  stir  but  upon  those  terms, 
and  in  silence  and  duty  I  denied.  Upon  this,  having  given  me  a 
command  to  go,  after  twelve  days  they  told  me  they  wojld  not  send 
me  as  a  soldier,  but  to  attend  on  an  ambassador.  I  knew  that 
stone  would  hit  me,  therefore  I  settled  my  troubled  estate  and  ad- 
dressed myself  to  that  service." 
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The  debate  was  continued  on  the  other  heads.  Confinemeni  was 
distingiiiahed  from  imprisonment,  as  being  the  restraint  of  a,  subject 
to  hia  own  house  or  elsewhere.  But  {it  was  said)  either  was  an  inter- 
ference with  that  liberty  which  is  the  right  of  the  subject,  and  of 
which  none  can  be  deprived  but  by  the  law  of  the  land.  The  rem- 
edy for  regaining  the  liberty  of  the  person  when  illegally  restrained 
is  the  writ  of  habeas  corpus  which  was  shown  in  the  debates  to 
be  coeval  with  the  statatei  passed  fjr  the  lib  rt(  of  the  subject  by 
Edward  III.,  cases  having  been  tited  of  the  use  of  the  writ  in 
that  reign  ;  so  that  the  liws  which  gave  liberty  of  the  person  were 
accompanied  by  a  remelT  f>T  ^eg^l  iing  it  when  restrained  Mr 
Selden,  at  a  conference  with  the  Iirda  expKiiied  thi,  mode  of  pro 
oedure ;  that  the  writ  of  habeas  corpus  is  the  highest  remedy  for 
him  that  is  imprisoned  hy  the  special  oommind  of  the  king  or  the 
lords  of  the  privy  council,  withjut  showing  the  cause  of  cDnirait 
ment ;  and  if  any  man  be  imprisoned  by  that  or  iny  other  author 
ity,  this  writ  is  to  be  granted  to  him  and  might  not  to  be  denied 
It  is  directed  to  the  keeper  of  the  pri-ion,  in  who^e  custody  the  pri* 
oner  ia,  commanding  him  that  after  a  certain  day,  he  bring  in  the 
prisoner,  with  the  cause  of  his  detention,  and  sometimes  with  the 
canse  of  his  caption;  and  he,  with  the  return,  filed  to  the  writ, 
brings  the  prisoner  to  the  bar  at  the  time  appointed  ;  and  the  court 
judges  of  the  sufficiency  or  insuf&ciency  of  the  return.  If  they  find 
him  bailable,  he  ia  committed  to  the  marshal,  the  proper  offieer  of 
the  court,  and  then  afterward  delivered  to  bail.  But  if  it  appear 
to  the  court  that  the  prisoner  ought  not  to  be  bailed,  nor  discharged 
from  the  prison  whence  he  is  brought,  then  he  is  remanded  and  sent 
back  again  to  the  prison  from  whence  he  came,  there  to  continue, 
till  hy  due  course  of  law  he  be  delivered. 

The  debate  terminated  in  the  following  resolutions,  unanimously 
agreed  to  in  a  committee  of  the  whole  house  on  the  3d  of  April : 

1.  That  no  freeman  ought  to  he  committed,  or  detained  in  prison, 
or  otkertvise  restrained  by  command  of  the  king,  or  the  privy  council, 
or  any  other ;  unless  some  cause  of  the  commitment,  detainer,  or 
restraint  be  expressed,  for  which,  hy  law,  he  ought  to  be  committed, 
detained,  or  restrained, 

2.  That  the  writ  of  haleas  corpus  cmnot  he  denied/,  hut  ought  to  he 
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granted  to  every  man  thai  is  committed  or  detained  in  ^ison,  or  other- 
wise retrained  by  eommand  of  the  king,  or  the  PRrvT  cooNCiii,  or  ant 
OTHER ;  he  praying  the  tame. 

3.  That  if  a  freeman  be  committod  or  detained  in  prison,  or 
otherwise  restrained  by  command  of  the  king,  privy  council,  or  say 
other,  no  cause  of  such  commitraeut  being  expressed,  and  the  same 
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a  cooiniittee ;  and,  so  fur  from  delaying,  that,  postponing  the  com- 

loa  and  pressing  grievances  of  the  nation,  we  have  given  precedency 
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justice  in  liim  to  suffer  it  to  rest  so  long  in  dispute  without  inter- 
ruption. But  aa  the  debate  took  more  time  than  the  affairs  of 
Christendom  could  permit,  hia  inajesty  had  thought  of  an  expedient 
to  shorten  the  business,  by  eommanding  him  to  let  them  know  that 
he  holds  Magna  Charta  and  the  other  statutes  all  in  force,  and  that 
be  will  govern  according  to  them ;  and  tbat  you  shall  find  as  much 
security  in  his  royal  word  and  promise  as  in  the  strength  of  any 
law  you  can  make." 

The  House  of  Commons,  not  moved  by  the  king's  expedient,  ap- 
pointed a  committee  of  lawyers  to  draw  a  bill,  containing  the  sub- 
stance of  Magna  Charta  and  the  other  statutes  concerning  the 
liberty  of  the  subject.  Another  message  from  the  king  was  deliv- 
ered by  Mr.  Secretary  Cook,  that,  "  to  show  clearly  that  it  would 
not  be  the  king's  fault  if  this  bo  not  a  happy  Parliament,  he  had 
commanded  him  to  desire  the  house  clearly  to  let  him  know  whether 
tbey  would  rest  on  his  royal  word,  which  he  did  assure  them  should 
be  really  and  royally  performed."  But  on  bis  own  account  as  a 
privy  counsellor,  tlie  secretary  told  the  house  that  ho  must  commit, 
on  the  king's  order,  and  neither  express  the  cause  to  the  jailer  nor 
to  the  judges,  nor  to  any  counsellor  in  England,  except  the  king 
himself.  Yet  (he  said)  "  this  power  was  not  unlimited,  and  was 
rather  a  charge  and  danger  ;  for  if  by  this  power  he  should  commit 
the  poorest  porter  upon  what  should  appear  not  a  just  cause,  he 
should  suffer  a  burden  heavier  than  the  law  could  inflict,  for  he 
should  lose  his  credit  with  his  majesty  and  also  bis  place." 

Before  the  house  had  come  to  any  conclusion  on  that  message, 
the  secretary  delivered,  on  the  2d  of  May,  another  message  from 
the  king,  "  that  time  would  not  admit  of  more  debate  or  delay,  and 
that  the  session  of  Parliament  must  continue  no  longer  than  Tuesday 
come  sevennight  at  the  furthest ;  in  which  time  his  majesty,  for 
his  part,  would  be  ready  to  perform  what  bo  bad  promised  ;  and  if 
the  house  were  not  as  ready  to  do  what  was  fit  for  themselves,  it 
should  be  their  own  faults."  It  was  intimated  that,  upon  assurance 
of  their  good  despatch  aud  correspondence,  it  was  hia  majesty's  in- 
tention to  hiVG  another  sesiion  of  Parliament  at  Michaelmas  next, 
for  the  perfecting  of  such  things  as  could  not  then  bo  done.  The 
Commons,  by  their  speaker,  answered  the  several  messages,  espressiug 
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full  trust  and  confidence  ia  tte  rojal  word  and  promise ;  yet,  as 
there  had  been  public  violation  of  the  laws  and  the  subjects'  liberties, 
by  some  of  the  king's  ministers  they  conceived  that  no  leas  than  a 
publ  B  rem  dv  wo  ild  r  t.e  the  dejected  hearts  of  hia  subjects  to  a 
checrf  1  ipply  f  h  ^  maj  ty  or  uake  them  rece  vc  conte  t  n  the 
proceed  ngs  o±  tbe  ho  se  The  k  ng  ans  ered  by  the  1  rd  keeper 
that  to  show  U  e  s  ncer  ty  of  h  s  najeaty  s  ntent  on  be  s  eont  t 
that  a  b  11  be  drawn  f  r  a  confirms t  nn  of  M  ^na  (.harta  an! 
tit  ther  s  Statutes  ns  to  1  upon  for  the  subject  Ibertesbutsj 
as  to  b    w  tl  out  add  t  ons   j  araplirases   or  espKnat  ons 

But  notw  thstan  1  ng  the  p  rm  as  on  ^  van  for  a  b  II  Mr 
Secretary  Cook  a  the  next  day  aga  n  pressed  the  house  to  rely 
0  the  k  ng  6  word  aa  an  a  sura  ce  that  bou  d  the  king  turther 
than  the  law  could  He  ur  ed  that  the  lebate  should  take  pla  e 
i  tl  ho  I  e  and  not  n  a  o  m  ttee  of  th  whole  hou  e  but  S  r 
John  Fll  ot  repl  ed  tl  it  tl  proceed  n^  n  a  comm  ttee  s  more 
h  Eorable  andal  anti^eou  b  th  to  the  k  ng  an  1  the  house  for  that 
1V.1J  tends  most  to  truth,  as  it  is  a  more  open  way,  where  every  man 
may  add  his  reasons,  and  make  answer  upon  the  hearing  of  other 
men's  reasons  and  arguments."  The  debate  accordingly  proceeded 
in  committee  ;  "  and  the  key  was  brought  up,  and  none  were  to  go 
out  without  leave  first  asked.  Sir  Edward  Coke  persuaded  the  house 
to  proceed  by  bill.  "  Was  it  ever  known,"  said  he,  "  that  general 
words  were  a  sufEcient  satisfaction  to  particular  grievances  ?  The 
king's  answer  is  very  gracious ;  but  whai  is  the  law  of  the  kealm  ? 
that  is  the  question.  I  put  no  diffidence  in  his  majesty ;  but  tbo 
king  must  speak  by  record,  and  in  particular,  and  not  in  general. 
Let  us  put  up  a  petition  of  hight;  not  that  I  distrust  the  king, 
but  that  I  cannot  take  his  trust  but  in  a  parliamentary  way. 

The  Commons  having  finished  the  PErrTiON,  desired  a  conference 
with  the  Lords,  which  was  held  on  the  8th  of  May,  but  their  pro- 
ceedings were  suspended  by  a  letter  from  the  king,  sealed  with  the 
royal  signet,  and  delivered  by  the  Duke  of  Buckingham.  Referring 
to  the  leave  he  had  given  for  debate  on  the  highest  points  of  royal 
prerogative — which  none  of  his  predecessors  would  have  permit- 
ted— he  found  it  still  insisted  upon,  notwithstanding  hia  several  mes- 
sages, that  neither  be  nor  his  privy  council  have  power  to  commit 
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any  man  without  cause  shown;    whereas  it  often  happened  that, 
should  the  cause  be  showDj  the  service  itself  would  thereby  be  dea- 
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and  expressed.  This  he  thought  fit  to  sigiiity,  to  shorten  any  long 
debate  upon  this  question. 

The  king's  letter  impressed  the  House  of  Lords  with  a  desire 

to  render  the  petition  acceptable  to  him.    They  prepared  a  saving 

1  f  th    k    g  g     P  '"^^ — "  '"  '™*^  CKlire  the  sovereign 

P     er  f  th   I.    q   — wh    h  conference  the  Commons  rejected. 

Th    k    g    1  p  sed  m       ges  to  the  Lords,  urging  a  speedy 

d  b  t     t  1    ^th  th     26th   of   May,  the    Lords,  after 

1         f  w  th  th    C  mmons,  agreed  to   the  petition  as 

pp      dbythmwh      i  w      rbal  alterations.     They  contented 

th  m    1        w   h       d    1      t        by  their  own  house  alone,  to  the 

k    g    h  t  th  t    t       w        ot  to  lessen  or  impeach  auythiug 

whhbyth         ht      pmy  they  had  swora  to  assist  and  de- 

f    d      Th     p  1 1        w      d  1       ed  on  the  28th  of  May,  by  the 

Idkp      tthk^       th    presence  of  both  houses,  and  It  waa 

I      ted  th  t  h     m  J    ty  w     Id  please  to  give  his  assent  to  It 

f  11  P    1    m     t 

Th       b  t  f  tb     f.      t    onstitutional  statute  is  as  follows  : 

It  IS  the  petition  of  the  lords  spiiitu:il  and  temporal  and  commons,  iii 
Parliament  assembled,  and  is  addressed  to  the  king.     It  begins  by — 

1,  Keciting  the  ancient  laws  against  tasa'iou  without  consent 
of  Parliament ; — i[.  declares  that,  notwithstanding  such  laws,  com- 
missions have  issued,  by  which  the  people  have  been  assembled  and 


..Google 


FIEST  TIIKEE  PARLIAMENTS  TO   PETITION    OF   EIGHT.       319 

required  to  lend  money  fo  your  majesty ;  and  many  upon  tteir 
refusal,  iave  had  an  oath  admimstered  to  them,  not  warrantable  Jy  the 
laws  and  statutes,  and  have  been  eonstrained  to  heeome  lotmd  to  maie 
ajtpearance,  and  to  gme  aitendatme  lefore  your  privy  eouneil,  and  in 
other  placer;  and  others  kaie  been  imprisoned,  confined,  and  sundry 
ether  icays  molested  and  disquieted.  Divers  otlier  charges  have  been 
laid  and  levied  on  the  people,  in  several  counties,  by  lord  lieutenants, 
deputy  litutenants,  commiasioners  tor  rausters,  justioea  of  peace, 
and  others,  by  cominaad  or  direction  from  your  majesty,  or  your 
privy  council,  against  the  laws  and  cuatoma  of  the  realm. 

2  Eeeitiny  ike  anitent  laws  for  aeewimg  the  liberty  of  the  subject, 
the  petition  deelates  that  a^amat  the  tenor  of  eueh  lava,  divers  of  your 
gnhjects  have  of  late  been  imprisimed  without  any  cause  showed ;  and 
when  for  their  deliverance  they  were  brought  before  yowr  Justices,  by 
writs  o/' HABEAS  CO KPU3,  there  fo  undergo  md  receive  as  THE  covRT  should 
order — and  /heir  keepers  commanded  to  certify  the  causes  of  their 
detainer — no  cause  wag  certified,  but  that  they  were  detained  by  YorK 
majesty's  special  commano,  signified  by  the  lords  op  your  pwvy 
coc  d  y  t  ue  er   and  back  to  se  e  al pr  o  s    v  tho  t  be  nq 


3  r  reat  oo npao  es  of  soil  e  s  and  mar  ners  (  t  de  lares)  ha  e 
of  late  be  n  d  spersod  nto  several  count  e  and  the  ml  ab  ants 
aj,d  nst  the  r  w  la  1  ave  been  comp  Uel  to  ece  e  hem  ntu  the  r 
ho  ses  and  there  to  suffer  them  t  soj  urn  ag  »  the  a  s  aid 
custo  s  of  a  and  to  the  great  gr  orance  and  v  xat  on  f 
the  people 

4  Reo  ng  Migna  Charti  and  the  anc  ent  Bfatu  oa  that  no 
man  should  he  tr  ed  or  be  adj  dged  to  d  ath  but  by  he  law  of 
the  realn  t  declares  th  t  la  e  comiu  8  ons  u  d  r  jou  majea 
ty  s  ^  eat  seat  hive  ssued  fo  th  by  wh  ch  certa  a  persons  have 
been  S3  gned  ind  appo  nted  comm  ss  oners  w  th  power  aid  a 
tho  t  to  fro  ed  wtl  t  e  la  i  od-i/okjiateofi  art  al 
LAW  aga  nst  ch  sold  ers  or  m  r  ne  or  otl  e  d  ssolute  persons 
JO  u  ng  w  th.  them  as  should  omm  t  m  r  ler  robbery  telony 
nu  uy  ur     her  outr  gp  or  n  s  lame  n  r  wh  tever     and  by      ch 

sum  nary    au  e  and  o  d  r  J.a        ag    e^ble  tu  lodr     1  law   and  s 
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naed  in  armiea  in  time  of  war,  to  proceed  to  the  trial  and  condem- 
nation of  such  offenders,  and  to  cause  them  to  he  executed  and  put 
to  death,  according  to  the  martial  law.  By  pretext  whereof  some  of 
^our  majedy't  aubjeete  have  been  fut  to  death,  when,  if  they  deserted 
death,  they  ought  bv  the  statuibs  of  the  land,  and  by  mo  other, 
to  have  been  adjudged  and  executed ;  and  other  grieroua  offenders 
hate  escaped  the  punishment  due  to  them  hy  the  tawa  of  the  realm, 
by  reason  that  your  officers  and  ministers  of  justice  have  unjustly 
refused  or  forborne  to  proceed  against  such  offenders,  according  to 
the  laws  of  the  realm,  upon  pretence  that  the  offenders  were 
puniahablo  only  hy  martial  law,  and  by  authority  of  the  commis- 
sions ;  whieh  eommmmis.  asd  ali.  others  of  a  like  nature,  are 
dwectly  contrary  to  the  laws  and  statutes  of  yoiir  realm. 

1.  The  petitionetB  prayed  that  no  man  hereafter  be  compelled 
to  make  or  yield  any  gift,  loan,  benevolence,  tax,  or  such  like 
charge,  without  common  consent  by  act  of  Parliament ;  and  that 
none  bo  called  to  make  answer,  or  take  such  oath,  or  to  give  attend- 
ance, or  be  confined  or  otherwise  molested  or  disquieted  concern- 
ing the  same,  or  refusal  thereof. 

2.  That  no  freeman,  in  any  such  manner  as  u  hcfore  mentioned,  he 
imprisoned  or  detained, 

3  That  your  majesty  would  he  plea'sed  to  romnve  the  soldiers 
and  m  irmera,  and  that  your  people  may  not  be  so  burdened  in 
time  to  come 

4  That  thi,  commmions  for  proceeding  hy  martial  law  may  be 
revoked  and  annulled  ,  and  that  hmeafter  no  eommusions  of  Me  nature 
may  issue  foith  to  any  person  or  pe)  •■ons  tihalsoerei  to  be  executed  ag 
aforesaid,  lest  by  color  of  them  any  of  yout  majesty's  suhjeets  he 
dedroiic  I,  <fr  pat  to  death,  contrakt  to  the  laws  and  franchise  op 

THE   LAND, 

All  which  they  most  humbly  pray  of  your  most  excellent 
majesty  as  their  EIGHTS  and  LIBEKTIBS  according  to  the 
LAWS  AND  STATUTES  op  this  realm  :  and  that  your  majesty 
would  also  vouchsafe  to  declare  that  the  awards,  doings,  and  pro- 
ceedings to  the  prejudice  of  your  people  in  any  of  the  premises, 
shall  not  be  drawn  hereafter  into  consequence  or  example ;  and 
that  your  majesty  would  be  also  graciously  pleased,  for  the  fur- 
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tter  comfort  and  safety  of  jour  people,  to  declare  your  royal  will 
and  pleasure — tliat  in  the  things  aforesaid,  all  your  offieera  and  minis- 
ters sliall  serve  you  aeearding  to  the  laws  and  statutes  of  this  realm, 
as  they  tender  the  honor  of  your  majesty  and  the  prosperity  of 
this  kingdom. 

The  king  attended  in  the  House  of  Lords  on  the  2d  of  June, 
to  give  his  royal  assent  to  the  petition,  in  the  presence  of  the  Lorda 
and  Commons.  It  was  read  over  by  the  clerk ;  hut  instead  of 
adopting  the  ancient  form  of  the  royal  assent — "  Soit  droit  fait 
oomme  est  desire  " — the  king  made  the  following  answer  : 

"  The  king  willetii  that  riglit  be  done  according  to  the  laws 
and  customs  of  the  realm  ;  and  that  the  statutes  be  put  in  due  exe- 
cution, that  his  subjects  may  have  no  cause  to  complain  of  any 
wrong  or  oppressions,  contrary  to  their  just  rights  and  liberties ; 
to  the  preservation  whereof  he  holds  himself  in  conscience,  as  well 
obliged,  ai  of  his  own  prerogatu  e 

On  he  return  cf  the  Cooimons  to  th^ir  house  the  king's  answer 
wds  read  and  dissatisfa:,tion  waa  csj  reused  at  thi,  departure  from 
the  legal  form  But  the  CDnsideration  of  it  was  po-,tfom,d  for 
another  matter  had  arisen  more  absorbing  than  even  that  ot  the 
liberty  of  the  subject 

The  Charth  sympathized  with  the  king  in  his  struggle  for  pre 
rogative,  and  the  pulpit  had  been  u^ed  to  intimidate  the  people 
by  the  terrors  of  Dnine  punishment  from  re^iistiug  the  ri\al  de- 
mauds  Among  these  clerical  piliticiaus,  one  Dr  Miinwxrmg 
had  become  Lonspicu"Ub  for  his  enforcement  of  unconditioiial  loyal- 
ty He  hid  pleached  two  sermons  before  the  king  ind  a  third 
in  hia  parish  churi,h,  and  these  he  atterwtrl  published  in  a  book 
entitled  '  ReligDn  and  Allegianci,  '  He  maintained  thit  the  kiag's 
royal  command  imposing  tises  and  loans  without  oonaent  of  Par- 
liament was  80  binding  on  the  conaoieiice  tf  i  -ubject  of  thi.  king- 
dom that  he  could  not  refuse  piyment  witJiout  peril  ot  damnation  ' 
And  he  moreover  enforce  1  it  as  a  prin  ipie  that  the  authontj  of 
Pirliament  wis  not  ULCisiary  for  the  raiding  of  aids  and  subsidies 
Such  a  conversion  of  the  Church  into  a.  politn-al  arena  is  always 
fr,iught  with  danger  to  a  commonweilth  Nothing  is  so  beaefleial 
to  society  as  the  laithtul  preathing  tf  the  gospel  of  Jesus  Christ, 
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and  nothing  in  so  great  a  curse  as  the  perversion  of  the  pulpit  to 
the  purposes  of  politics;  but  in  EogUod  wiiere  the  Church  and 
State  are  united,  the  use  by  the  king  of  so  p  tent  in  inatniment  as 
the  established  Church  for  the  di  semination  of  hn  principles  of 
absolutism  was  manifestly  not  to  hi,  endured 

The  Commons,  therefore,  prepared  charges  against  Mainwar- 
ing,  which  they  presented  to  the  House  of  Lords,  and  called  upon 
that  house  to  make  inijuiry,  and  bring  him  to  justice.  The  king 
tried  to  avert  the  Commons'  proceedings  by  repeated  messafes  to 
Lords  and  Commons,  promising  a  faithful  adherence  to  the  Petition 
of  Bight,  notwithstanding  the  irregularity  of  form  in  the  assent, 
but  finally  intimating  his  intention  to  close  the  session  on  the  11th 
of  the  month  ;  "  and  because  that  could  not  be,  if  the  house  enter- 
tain more  business  of  length,  he  reijuired  of  them  not  to  enter 
or  proceed  with  any  new  business  which  might  spend  greater 
time,  or  which  might  lay  any  scandal  or  aspersion  on  the  state, 
government,  or  ministers  thereof." 

This  message  produced  a  debate  and  a  scene  in  the  House  of 
Commons  that  should  not  be  lost  sight  of  in  our  constitutional  his- 
tory. A  restriction  upon  their  liberties  so  important  as  one  pro- 
hibiting them  from  censuring  the  king's  ministers,  could  not  be 
passed  over  in  such  a  Parliament.  A  debate  was  opened,  in  which 
Sir  John  Elliot  was  the  Booond  speaker,  He  commented  on  that 
part  of  the  message,  "  that  they  were  not  to  enter  on  any  business 
which  might  lay  some  aspersions  on  the  government."  "  It  is  said 
also,"  he  proceeded,  "  as  if  we  oast  some  aspersions  on  his  majesty's 
ministers.  I  am  confident  ao  minister,  howsoever  dear,  can  " — ■ 
Here  the  speaker  started  up  from  the  chair,  and  supposing  that 
Sir  John  Elliot  ioteuded  to  censure  the  Duke  of  Buckingham, 
he  said,  "  There  is  a  command  laid  upon  me  to  interrupt  any 
that  should  go  about  to  lay  an  aspersion  upon  the  ministers  of 
state."  A  deep  silence  followed  ; — the  speaker  desired  leave  to 
go  forth  for  half  an  hour ;  and  the  house  ordered  that  he  might  go 
forth,  if  he  pleased. 

The  house,  in  his  absence,  resolved  itself  into  committee.  The 
first  member  who  spoke  was  in  consternation  ;  he  said,  "  That  for 
the  speaker  to  desire  to  leave  the  house  in  such  a  manner  was  never 
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heard  of  before,  and  he  feared  would  be  ominous."  Tlie  nest  said 
there  were  two  ways  of  proceeding :  to  go  to  the  Lords,  or  to  the 
king.  He  thought,  "  the  latter  our  proper  cause,  as  it  doth  concern 
onr  liberties ;  and  let  us  not  fear  to  make  a  remonstrance  of  our 
rights."  Sir  Edward  Coke,  after  quoting  several  aneieat  instances 
of  the  interference  of  Parliament  with  kings'  ministers,  said,  "  I 
think  the  Duke  of  Buckingham  is  the  cause  of  all  our  miseries,  and 
till  the  king  be  informed  thereof,  we  shall  never  go  out  with 
honor,  or  sit  with,  honor  here.  As  for  going  to  the  Lords,  that 
ia  not  via  regia  ;  our  liberties  are  now  impeached;  we  arc  deeply 
concerned.  It  ia  not  via  regia,  for  the  Lords  are  not  participants 
in  our  liberties.  It  is  not  the  king,  but  the  duke  that  aaith,  '  We 
require  jou  not  to  meddle  with  state  government,  or  the  ministers 
thereof.' "  Several  members  attributed  these  eyils  to  the  prevalence 
and  permission  allowed  to  popery,  and  "  because  those  that  use  the 
ting's  power  seek  an  utter  subversion  of  our  religion."  Another 
said,  "  It  is  not  the  Duke  of  Buckingham  alone  that  is  the  cause 
of  the  evil?,  but  there  are  other  great  persons  worthy  of  blame ;  "  to 
which  it  was  replied,  "  Take  away  the  one,  and  the  rest  will 
vanish."  Many  found  excuse  for  the  king,  .''aying,  "  It  is  not  King 
Charles  counselling  himself  but  ill  counsel  followed  that  is  given 
him  by  ill  counsellor*  '  The  house  was  preparing  to  put  the 
question,  "  That  the  Duke  of  Buckingham  shall  be  instanced  to  be 
the  chief  and  principal  cause  of  all  thur  euls  '  when  the  speaker 
returned  with  a  message  from  the  king,  to  whom  he  went  when  be 
left  the  chair — 'That  his  miieisty  cummiuds  for  the  present, 
they  adjourn  the  house  till  to-morrow  mornng  and  all  commitiees 
cease  in  the  mean  time," — and  the  speaker  adjourned  tho  hou^e 
accordingly. 

The  king  did  not  maintain  the  ibsolute  position  which  had  pro- 
duced this  scene  Ht  =ient  un  thi,  bth  of  June  i  mes^iage  to  the 
Commons,  that  he  had  no  meaning  of  barring  them  of  their  ju-t 
right,  but  only  to  avo  i  all  seiniah  on  his  pa^t  Cfunsel  and  ie 
tions ,  and  that  his  ministers  might  not  bo,  nor  himself  under 
their  names,  taxed  for  their  counsd  to  him  The  speaker  ton 
fc^sed  thit  when  he  left  the  houoe  with  its  pcimission  hi,  went  ti 
the  kraj^  viho  f  ji hrui  d  the  Uttir  meiijge,  stating  thit   It  bira 
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you  not  of  your  riglit  in  matter  ;  naj,  not  in  maDiier.  The  house 
for  the  present  accepted  the  explanation  as  satisfactory. 

The  Commons  had  now  leisure  to  consider  tlie  king's  eyasive 
answer  to  the  Petition  of  Right.  At  a  conference  with  tiie  Lords, 
held  on  the  7tL  of  June,  botli  houses  agreed  to  address  the  king, 
"  that  he  would  please  to  give  a  clear  and  satisfactory  answer,  in 
fi;U  Parliament,  to  the  petition."  The  message  having  heen  com- 
municated to  the  king,  he  appointed  that  day,  at  four  in  the  after- 
noon, when  he  came  to  the  House  of  Lords ;  and  the  speaker,  with 
the  Commons  being  in  attendance,  the  king  commanded  the  clerk 
of  Parliament  to  cut  out  his  former  answer  entered  in  the  journal, 
and  lie,  at  the  same  time,  gave  him  another.  After  a  speech  from 
the  lord  keeper,  requesting  a  more  clear  stgaification  of  the  royal 
assent,  the  king  made  a  short  speech  defending  his  former  assent 
as  sufficient,  hut  concluding  with,  "  Bead  your  petition,  and  you 
shall  have  an  answer  that  I  am  sure  will  please  you."  The  peti- 
tion having  been  read,  the  clerk  gave  the  king's  assent — "  Soit 
droit  fait  comme  il  est  dcsir^."  "  Let  right  he  done  as  is  desired," 
and  the  petition  then  became,  in  form  and  substance,  an  Act  of 
Parliament. 

It  is  recorded  in  the  Lords'  journals  that,  at  the  conclusion  of 
the  business,  the  Commons  gave  a  great  and  joyful  applause ;  and 
other  authorities  mention  that  they  returned  to  their  house  with 
unspeakable  joy,  and  resolved  so  to  proceed  as  to  express  their 
thankfulness.  The  king  added  to  the  general  satisfaction,  by  send- 
ing a  message  to  the  Commons — in  anticipation  of  a  request  they 
were  about  to  make — consenting  that  the  petition  and  his  answer 
should  be  recorded  in  the  Courts  of  Westminster,  as  well  as  the 
Houses  of  Parliament.  It  is  now  time  to  give  this  great  document 
in  full. 
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The  Petition  exhibited  to  his  Majesty  bj  the  Lords  Spiritual  and 
Temporal,  and  CommoDS,  in  the  present  Parliament  asaemblcd,  con- 
cerning divers  Eights  and  Liberties  of  the  Subjects,  with  the  King's 
Majesty's  Royal  Answer  thereunto  in  full  Parliament. 

To  the  King's  Most  ExeeUent  Majesty. 

Humbly  show  unto  our  Sovereign  Lord  the  King,  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  Parliament  assembled. 
That  whereas  it  is  declared  and  enacted  by  a  Statute  made  in  the 
Time  of  the  Reign  of  King  Edioard  the  First,  commonly  called 
Statutwm  de  Tallagio  non  concedsndo,  That  no  Tallage  or  Aid  shall 
be  laid  or  levied  by  the  King  or  his  Heirs  m  this  Realm,  without 
the  good  Will  and  Assent  of  the  Archbishops,  Bishops,  Earls, 
Earona,  Knights,  Burgesses,  and  other  the  Freemen  of  the 
Commonalty  of  this  Realm ;  and  by  Authority  of  Parliament 
holden  in  the  five  and  twentieth  Year  of  the  Reign  of  King  Hdvxird 
the  Third,  it  is  declared  and  euactod,  That  from  thenceforth  no 
Person  should  be  compelled  to  make  any  Loans  to  the  King  against 
his  Will,  because  such  Loans  were  against  Reason  and  the  Franchise 
of  the  Land;  and  by  other  Laws  of  this  Realm  it  is  provided, 
That  none  shonld  he  charged  by  any  Charge  or  Imposition  called  a 
Benevolence,  nor  by  such  like  Charge  :  by  which,  the  Statutes 
before  mentioned,  and  other  the  good  Laws  and  Statutes  of  this 
Realm,  your  Subjects  have  inherited  this  Freedom,  That  they  should 
not  be  compelled  to  contribute  to  any  Tax,  Tall^e,  Aid  or  other 
like  Charge  not  set  by  common  Consent  in  Parliament : 
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II.  Yet,  nevertheless,  of  late  divers  Commissions  directed  to 
sundry  Commissioners  in  several  Couoties,  with  Instructions,  have 
issued ;  by  means  whereof  your  People  have  been  in  divers  places 
aasemhled.  and  required  to  lend  certain  Sums  of  Money  unto  your 
Majesty,  and  many  of  them,  upon  their  Refusal  so  to  do,  have  had 
an  Oath  administered  unto  them  not  warrantable  by  the  Laws  or 
Statutes  of  this  Realm,  and  have  been  constrained  to  become  bound 
to  make  Appearance  and  give  Attendance  before  your  Privy  Coun- 
cil and  in  other  Places,  and  others  of  them  have  been,  therefore  im- 
prisoned, confined,  and  sundry  other  Ways  molested  and  disquieted ; 
and  divers  other  Charges  have  been  laid  and  levied  upon  your 
People  in  several  Counties  by  Lord  Lieutenants,  Deputy  Lieu- 
tenanta.  Commissioners  for  Musters,  Justices  of  Peace,  and  others, 
by  Command  or  Direction  from  your  Majesty,  or  your  Privy  Coun- 
cil, against  the  Laws  and  Free  Customs  of  the  Realm. 

III.  And  whereas  also  by  the  Statute  called  The  Great  Charter 
of  (he  Liherties  of  England,  it  is  declared  and  enacted,  That  no 
Freeman  may  be  taken  or  imprisoned,  or  be  disseized  of  hia  Free- 
hold or  Liberties,  or  hia  Free  Customs,  or  he  outlawed  or  exiled,  or 
in  any  Manner  destroyed,  hut  by  the  lawful  judgment  of  his  Peers, 
or  by  the  Law  of  the  Land. 

IV.  And  in  the  eight  and  twentieth  Tear  of  the  Reign  of  King 
Edward  the  Third,  it  was  declared  and  enacted  by  Authority  of 
Parliament,  That  no  Man  of  what  Estate  or  Condition  that  ho  be, 
should  be  put  out  of  his  Land  or  Tenements,  nor  taken  nor  im- 
prisoned, nor  disherited,  nor  put  to  Death,  without  being  brought 
to  answer  by  due  Process  of  Law  : 

v.  Nevertheless  against  the  Tenor  of  the  said  Statutes,  and 
other  the  good  Laws  and  Statutes  of  your  Realm  to  that  End  pro- 
vided, divers  of  your  Subjects  have  of  late  been  imprisoned  with- 
out any  Cause  showed;  and  when  for  their  Deliverance  they 
were  brought  before  your  Justices  by  your  Majesty's  Writs  of 
Haheai  Cwpia,  there  to  undergo  and  receive  as  the  Court  should 
order,  and  their  Keepers  commanded  to  certify  the  Causes  of  their 
Detainer,  no  Cause  was  certified  but  that  they  were  detained  by 
your  Majesty's  special  Command,  signified  by  the  Lords  of  your 
Privy  Council,  and  yet  were  returned  back  to  several  Prisons,  with- 
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out  being  charged  with  any  Thing  to  which  they  might  make  answer 
according  to  the  Law. 

VI.  And  whereas  of  late  great  Companies  of  Soldiers  and 
Mariners  have  been  dispersed  into  divers  Counties  of  the  Realm,  and 
the  Inhabitants  against  their  Wills  have  been  compelled  to  receive 
them  iutfl  their  Houses,  and  there  to  suffer  them  to  sojourn,  against 
the  Laws  aiid  Customs  of  this  Kealm,  and  to  the  great  Grievance 
a,nd  Vexation  of  the  People : 

VII.  And  whereas  also  by  Authority  of  Parliament,  in  the  five 
and  twentieth  Year  of  the  Reign  of  King  Edward  the  Third,  it  ia 
declared  and  enacted  That  no  Maa  should  be  forejudged  of  Life  or 
Limb  against  the  Form  of,  the  Great  Charier  and  the  Law  of  the 
Land;  and  by  the  said  Great  Charter  and  other,  the  Laws  and 
Statutes  of  this  your  Realm,  no  Man  ought  to  be  adjudged  to  Death 
but  by  the  Laws  established  in  this  your  Realm,  either  by  the  Cus- 
toms of  the  same  Realm,  or  by  Acts  of  Parliament :  And 
whereas  no  Offender  of  what  kind  soever  is  exempted  from  the 
Proceedings  to  be  used,  and  Punishments  to  be  inflicted  by  the 
Laws  and  Statutes  of  this  your  Realm  :  Nevertheless  of  late  Time 
divers  Commissions  under  your  Majesty's  Great  Seal  have  issued 
forth,  by  which  certain  persons  have  been  assigned  and  appointed 
Commissioners,  with  Power  and  Authority  to  proceed  within  the 
Land,  according  to  the  Justice  of  Martial  Law,  against  such  Soldiers 
or  Mariners,  or  other  dissolute  Persons  joining  with  them,  as  should 
commit  any  Murder,  Robbery,  Felony,  Mutiny  or  other  Outrage  or 
Misdemeanor  whatsoever,  and  by  such  summary  Course  and  Order 
as  is  agreeable  to  Martial  Law,  and  as  is  used  in  Armies  iu  Time 
of  War,  to  proceed  to  the  Trial  and  Condemnation  of  such  Offenders, 
and  them  to  cause  to  be  executed  and  put  to  Death  according  to 
the  Law  Martial : 

VIII.  By  Pretext  whereof  some  of  your  Majesty's  Subjects 
have  been  by  some  of  the  said  Commissioners  put  to  Death,  when 
and  where,  if  by  the  Laws  and  Statutes  of  the  Land  they  had  de- 
served Death,  by  the  same  Laws  and  Statutes  also  they  might  and 
by  no  other  ought  to  have  been  judged  and  executed  : 

IX.  And  also  sundry  grievous  Offenders,  by  color  thereof  claim- 
ing an  Exemption,  have  escaped  the  Punishments  due  to  them  by 
the  Laws  and  Statutes  of  this  your  Realm,  by  reason  that  divers 
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of  your  Officers  and  Ministers  of  Justice  have  unjustly  refused  or 
forbom  to  proceed  against  such  Offenders  according  to  the  same 
Laws  and  Statutes,  upon  Pretence  tliat  the  said  Offenders  were 
punishable  only  by  Martial  Law,  and  by  Authority  of  such  Com- 
missions as  aforesaid ;  which  Commission,  and  all  other  of  like 
Nature  are  wholly  and  directly  contrary  to  the  said  Laws  and 
Statutes  of  this  your  Realm  ; 

X.  They  do  therefore  humbly  pray  your  Most  Excellent 
Majesty,  That  no  Man  hereafter  be  compelled  to  make  or  yield  any 
Gift,  Loan,  Benevolence,  Tax  or  such-like  Charge,  without  common 
Consent  by  Act  of  Parliament ;  And  that  none  be  called  to  make 
Answer,  or  take  such  Oath,  or  to  give  Attendance,  or  bo  confined, 
or  otherwise  molested  or  disquieted  concerning  the  same,  or  for  Re- 
fusal thereof ;  And  that  no  Freeman,  in  any  such  Manner  as  ia 
before  mentioned,  be  imprisoned  or  detained ;  And  that  your 
Majesty  would  be  pleased  to  remove  the  said  Soldiers  and  Mariners, 
and  that  your  People  may  not  be  biirtbened  in  Time  to  como ; 
And  that  the  aforesaid  Commissions,  for  proceeding  by  Martial 
Law,  may  be  revoked  and  annulled  ;  And  that  hereafter  no  Com- 
missions of  like  Nature  may  issue  forth  to  any  Person  or  Persons 
whatsoever  to  be  executed  as  aforesaid,  lest  by  Colour  of  them  any 
of  your  Majesty's  Subjects  be  destroyed,  or  put  to  Death  contrary 
to  the  Laws  and  Pranehise  of  the  Land. 

XL  All  of  which  they  most  humbly  pray  of  your  Most  Excel- 
lent Majesty  as  their  Rights  and  Liberties,  according  to  the  Laws 
and  Statutes  of  this  Realm ;  and  that  your  Majesty  would  also 
vouchsafe  to  declare  That  the  Awards,  Doings  and  Proceedings,  to 
the  Prejudice  of  your  People  in  any  of  the  Premises  shall  not  be 
drawn  hereafter  into  Conaec[nenoe  or  Example ;  And  that  your 
Majesty  would  be  also  graciously  pleased,  for  the  further  Comfort 
and  Safety  of  your  People,  to  declare  your  Royal  Will  and  Pleasure, 
That  in  the  Things  aforesaid  all  your  OEBcera  and  Ministers  shall 
serve  you  according  to  the  Laws  and  Statutes  of  this  Realm,  as  they 
tender  the  Honor  of  your  Majesty,  and  the  Prosperity  of  this 
Kingdom, 

Qua  guidem  petitione  leeta  et  pieman  inteUecta,  per  dictum  Bommum 
Regent  taliter  est  responaum  in  plena  parliamento,  era.,  Soit  Droit  fait 
comme  est  desire. 
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CHAPTER  IX. 


mUTARY  NECE  SITY 


Th    r  p      f  of  the  conciliatory  effect  of  the  pro- 

Igwh       J  ltd  by  passing  a  bill  granting  five  subsi- 

t     tb     k  S      Edw  rd   Coke   carried  it  to  the  Lords, 
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accompanied  hy  almost  the  whole  house.  The  Lords  took  excep- 
tion to  the  form  of  the  bill,  that  the  Comtnona  alone  were  named 
in  the  preamble.  Several  conferences  took  place,  but  the  Commons 
evaded  any  alteration ;  and  from  this  time  settled  the  custom  of 
making  money  bills,  in  form  as  well  as  procedure,  a  grant  from  the 

The  king  had  announced  his  intention  to  prorogue  the  Parlia- 
ment on  an  early  day,  and  several  important  affairs  were  brought 
under  confideration  in  the  interval  whii-h  rec[uire  our  notice 
Th     mp      hm     t    f  D     M  w      h      ght  t  1 

IjtlJdwhp       d        t  ph  m~th  t  h     h     Id 

b        1  d  d  tl     pi  f  th    h  b    fi    d  £1 000 1 

th     k  h     Id  m  k        b  th    b       f  b  th  h  b6 

pddth       y        fmth  ty       dbdlMtm 

p       kgt  t        hllgy       la^tldg  I 

ffi  d  ti    t    11  th      ff    d    g  1     k      h     Id  b       1!  d      by  p 

1       t  db      t      H        kwllglhflt       dmd       b- 

m  hk  (hb       fbCnm        bgldtoth 

h  by  th     w    d         f      h     Fl    t   P  t     wh    h  h     w 

mm  tt«d 
Th    C  mm  w      mjl        d    f         mm  f  wh    h 

tb    !     J,  h  d  d     pp      t    g  th    ty  tl  f  h  11       t 

1        hhw  myfthw—   th       mtbd 

lypt  thw  >wd  dbejdgt 

y     h  11  fi  d  t     b  t  u)  t  se    f  th  t  U 

ty  wh  f    m      d  m  t         m    1 1     1  p        d  w  th 

th     tl       tl        b  t         h   1  h        1  d        Aft  f 

w  th  th    G  mm        th     L    d      pi       t  d        pi  t       to 

d     w     p      m        g     t        \  th     k    g   t  1   th         mm 

Th    C  mm  to    h     1    d  k    pe   f     th        mm  -s        wh   h 

w  t      d       d  t     h    h  Th     b  t  t  1        th 

]    d  p       d     t    f  t!  I      q        t    g  th    L     1    th  t  th    km 

hi  d  th  to  be  11  d      1      p  H 

1    d  h  J    h  w  1  th  1!  d      mm  t    th    h  d   t  w 

w   h      m        g    t     tb     C  mm  ns  f      tl    ir   nsp     t 
T  dp       d       idtytb        grtdtthkg 

1th    gh  1      pp         t     1  p    t  d    h  t  t  g  th 
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daties  for  his  life,  would  follow  his  assent  to  the  Petitiov  or  Bmor 
The  CommouB,  however,  proces,deJ  to  prepare  a  remnustrancc  '  to 
espiiiin  why  the  dutiea  had  not  beeo  grantci  to  him  befori.,  and 
why  it  was  necessary  still  to  postpone  thi.  grant  They  desired  i 
previous  admission  from  the  kmg  that  the  duties  were  not  levi  ible 
by  virtue  of  his  prerogative  but  of  the  loluutary  grant  of  Parlm 
ment;  and  they  attributed  the  dcla  which  hal  otcurred  to  the 
illegal  conduct  of  Eing  Jamea  m  raiaing  the  duties  above  the  legal 
rates,  and  to  Charles's  collection  of  the  same  illegal  rates  They 
declared  that  the  collection  of  fhi  d  u  i'<  by  Charles,  without  the 
authority  of  Parliament,  was  a  fundamental  breach  of  the  liberties 
of  the  kingdom  and  contrar  to  h  i  answer  to  the  Petition  of 
Right  ai  d  they  besought  him  ti  forbe  r  turf  her  receiving  them, 
and  not  to  take  it  in  ill  part  from  those  of  his  a  bjecti  who  shtuld 
refuse  ti  mak    payment  without  wirrant  >f  law 

The  king  be  ng  ii  firmed  of  these  proceedings  va  i  alarmed  for 
his  tonnage  and  poundige  hurried  to  the  House  of  Lords  on  the 
dai  fixed  for  the  pror  gation  several  hours  eailier  than  he  was  ex- 
pected and  prevented  the  presentation  of  the  remonatranee  by 
proroguing  the  Parliament  In  his  speech  he  s-iid  It  may  seem 
strange  that  1  c  mo  so  suddenly  to  end  th  s  ses  ion,  therefore  I 
will  tell  you  the  cause  though  I  owe  the  iceount  of  raj  actions  to 
God  alone  A  while  a  o  the  Hou^e  rf  Cummons  gave  me  a  re- 
moniitrance — how  acceptabl  iver\  man  may  judge  Now,  I  am 
well  infirmed  that  a  htcoud  remLnstranee  is  preparing  for  me,  to 
take  awaj  thi  orofit  of  my  tonnage  and  poundage  by  alleging  that 
I  have  given  aw  ly  my  right  thereto  by  my  an  wer  to  your  petition. 
Thi=  IS  so  prej  idieial  to  me  that  I  am  forced  to  tad  this  session 
some  few  hours  before  I  meant  being  not  will  ng  to  receive  any 
more  remonstr  inoes,  to  which  I  must  give  a  harsh  answer.  To 
prev  ent  false  constructions  of  wh  it  I  h&\  e  granted  in  your  petition, 
I  declare  that  I  have  granted  no  new  but  only  confirmed  the 
ancieit   liberties  of   my  subjects  But  as  for  tonnage  and 

pounlage  it  is  a  thing  I  cannot  want  and  was  never  intended  by 
you  to  ask  njr  meant  by  me    I  am  euie  to  grant 

The  =rec  h  was  orkred  by  the  king  to  bo  entered  on  the  Com- 
mons journals      The  Bill   f  but  id\  wis  pre-ienti  1  by  the  speaker. 
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with  the  remark  "  that  it  was  the  greatest  gift  that  ever  was  given 
in  so  short  a  time."  The  royal  assent  was  given  to  that  and  some 
other  bills,  and  the  Parliament  was  prorogued  on  the  20th  of 
October. 

Before  Patliamoiit  again  assemhlcd  one  great  cause  of  discord 
was  removed.  The  Duke  of  Buckingham  was  assassinated  at  Ports- 
mouth hj  one  Peltnn,  an  officer,  who,  previously  to  the  assassina- 
tion, sewed  a  paper  within  his  hat,  avowing  that  it  was  the  Parlia- 
mentary remonstraoce  against  the  duke  that  had  induced  him  to 
take  him  off  as  an  enemy  to  the  country.  Buckiagham  was  at  the 
time  engaged  at  Portsmouth  in  preparing  a  new  expedition  for  tlie 
relief  of  the  Protestants  of  Roehelle.  In  consei^iuenoe  of  his  death 
the  expedition  was  committed  to  the  conduct  of  the  Earl  of  Lind- 
say. But  it  ended  as  unfortunately  as  the  former  expedition  eon- 
dncted  by  Buckingham  It  was  forced  to  surrender  to  the  Catho- 
lic troops  of  Louis  XIIL,  who  entered  the  town  ou  the  18th  of 
October,  and  compelled  the  Protestants  to  submission. 

Parliament  was  again  prorogued  from  the  20th  of  October  to 
the  20th  of  January,  on  which  day  it  assembled,  and  the  Commons 
immediately  reconstituted  committees  for  privileges,  religion,  courts 
of  justice,  grievances,  and  trade.  A  cast-  of  extraordinary  mean- 
ness on  the  part  of  the  crown  was  communicated  to  the  House  of 
Comn.ons  by  Sir  John  Elliol^-that  the  Petition  of  Eight  had  been 
printed  by  the  G-oreniment  for  circulation  amongst  the  people  with 
the  first  and  repudiated  answer  appended  to  it,  instead  of  the  sub- 
stituted legal  answer.  Mr.  Selden  reminded  the  house  how  the 
Petition  of  Eight  had  been  violated  since  their  last  meeting — that 
the  goods  of  Wr.  EoUes,  a  member  of  the  house,  had  been  seized 
by  the  crow-n  for  the  duties  of  tonnage,  and  that  the  Court  of 
Exchequer  had  made  an  order  commanding  the  sheriff  not  to 
execute  a  writ  of  replevin,  issued  with  the  view  of  trying  the 
legality  of  the  seizure,  and  restoring  the  goods  in  the  mean  lime. 
He  also  referred  with  indignation  to  the  case  of  Mr  Pryune,  who 
had  been  deprived  of  his  ears  by  sentence  of  the  Star  Chamber. 

The  house  entered  upon  the  complaint  of  Mr,  EoUes,  of  the 
seisnre  of  bis  goods  for  tonnage.  Before  the  debate  had  proceeded 
far,  a  message  was  recuved  fmra  the  king  that  be  would  speak  with 
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both  housea  on  the  following  day  (the  23d  of  January),  in  the  ban- 
qaeting  house  at  Whitehall ;  and  ou  their  proceeding  thither  at  the 
time  appoiuted  he  mide  a  speech  explanatory  of  his  former  course 
m     f  t    tl  tte       I    h       d  d    t  th      1     w  w 

ppdt       l^hhl  fhdyglt       t        g        d 

pd  fh  Idbt  p]  tygt         dth 

p  h  w  f  11  d  by  b  11  wh  h  M  S  t  y  C  k  b  It 
inf  tftng       dp       dg  dwhhh        d  d 

t       d       t!     h         t    t  k       t  d      t  Th  y  g       p        ty 

tthbun  Tbkgp         dfp        tyft        g        d 

p       dgn  m       g  dwldh       itthCm 

mpl  tly        tbwgbyf        ph  d]po  fh 

hdtth        mtrabt       dfraf  th  d 

d  t  B   t  wh  1  t     Id  g  th    C   mm         his    ffi         w  t  th 

earn    t  m    p         d  t      m      f  th  mb  Th    h 

w  t  t  d  by  t  f    m  ■«     R  11     tl    t  -e  th 

It        pi      t    f  th    b       h    f  th    1  b    t        f  tl     h  h     h 

wlkdpby         Mypu  t        Itbty        dh 

w  11  d  f    th  f    m   th         mm    t  th     E     h  ((         Ch      b 

d  d  w  th         bpce      t      pp  th     S        Ch     1  Al 

th     gh  M     E  11  d    t  tl  t         th  t  h     h  d 

d       1  tt       f    m   M      \.tt.       y  th  t    t  w         m    t  k      h 
h         w     Id      t  t!        lit        1    t      i      d  th  t  th    m 

g     wh  d    h       bpce       h     Id  b       mm      d         tt     d  th 

h  d  t    pp      t  d  tt     t  d        in        tl         t 

m  th    S       01    mb  It  t        b     wh         h        m 

was  put  ID.  The  house  took  very  decided  measures  m  opposition  to 
the  king's  proceedings  to  recover  tonnage  and  poundage  from  the 
merchants ;  but  their  success  proving  at  best  but  doubtful,  they  ad- 
journed. They  met  again  on  the  25th  of  February,  when  another 
BCene  of  interest  and  excitement  was  presented.  The  house  pro- 
ceeded to  consider  the  articles  to  be  insisted  and  agreed  upon  at  a 
Bub-committee  for  religion.  The  debate  was  interrupted  by  a  mes- 
sage from  the  king,  which  the  speaker  announced,  commanding 
him  to  adjourn  the  house  ■'  until  Tuesday  come  seven  night  follow- 
ing." It  was  objected  that  it  was  not  the  office  of  the  speaker  to 
deliver  any  such  command ;   for  the  adjournment  of  the  house  did 
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properly  belong  unto  themselves ;  and,  after  they  had  settled  some 
tilings  they  thought  convenient  to  be  spoken  of,  they  would  satisfy 
the  king.  Sir  John  Elliot  offered  a  remonatrance  which  he  had 
prepared,  addressed  to  the  king,  heseeohing  him  to  forbear  any 
further  recovery  of  tonnage  and  poundage ;  but  the  speaker  and  the 
clerk  refused  to  read  it  to  the  house ;  and  on  the  former  being  asked 
to  put  the  cjuestion  to  the  house,  whether  the  remonstrance  should 
be  adopted,  the  speaker  said  "  he  was  commanded  otherwise  by  the 
king."  '"If  you  will  not  put  the  question,"  said  Mr.  Selden, 
"  which  we  command  you,  we  must  sit  still ;  and  so  we  shall  never 
be  able  to  do  anything.  We  sit  hero  by  command  from  the  king 
under  the  great  seal ;  and  as  for  you,  you  are,  by  bis  majesty,  sit- 
ting in  his  royal  chair  before  both  houses,  appointed  our  speaker. 
And  do  you  refuse  to  be  a  speaker  ?  "  The  speaker  justified  his 
refusal  by  a  command  from  the  king  to  rise  as  soon  as  he  had  deliv- 
ered his  message.  He  rose  and  left  the  chair,  but  was  drawn  into 
it  again  by  Holies,  Valentine,  and  others.  He  was  held  in  the 
chair  amidst  the  scorn  and  derision  of  the  members,  who,  foreseeing 
that  a  dissolution  would  follow  this  outbreak,  passed  a  protestation 
hastily  prepared  by  Mr.  RoUes,  containing  the  following  words: 

"  Whoever  shall  counsel  or  advise  the  taking  and  levying  of  the 
subsidies  of  tonnage  and  poundage,  not  being  granted  by  Parliament, 
or  shall  be  an  actor  or  instrument  therein,  shall  be  likewise  reported 
an  innovator  on  the  government,  and  a  capital  enemy  to  this  king- 
dom and  commonwealth. 

"If  any  merchant,  or  other  person  whatsoever,  shall  voluntarily 
yield  or  pay  the  said  subsidies  of  tonnage  and  poundage,  not  being 
granted  by  Parliament,  he  shall  likewise  be  reputed  a  betrayer  of 
the  liberty  of  England,  and  an  enemy  to  the  same." 

When  the  protestation  bad  been  read  and  agreed  to,  the  house 
rose,  having  protracted  their  sitting  about  two  hours.  In  the  mean 
time  the  king,  hearing  that  their  sitting  was  continued  in  disregard 
of  his  command  for  adjournment,  endeavored  to  remove  them.  He 
first  sent  a  messenger  for  the  sergeant  with  his  mace,  that  by 
removing  it  from  the  table  an  end  might  be  put  to  the  sitting. 
But  the  sergeant  was  detained,  and  the  key  of  the  door  taken  from 
him  and  given  to  a  member  to  keep.     The  king  next  sent  the  usher 
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of  the  black  rod,  aa  for  a  dissolution ;  but  being  informed  that 
neither  the  usher  nor  his  message  would  be  received,  he  became 
enraged,  and  sent  the  captain  of  the  pensioners,  with  his  guard, 
with  orders  to  force  open  the  door.  But  before  that  extreme  step 
could  be  taken,  the  house  had  risen  and  adjourned  to  the  10th  of 
March. 

The  king  was  now  roused  to  violent  action :  he  published  a 
proclamation  signifying  hia  intention  to  dissolve  the  Parliament  on 
account  of  the  disobedient  and  seditious  carriage  of  ilL-affected 
persons  of  the  House  of  Gommona ;  d  h  t  d  p  a  ourse 
of  relentless  persecution  of  the  ui  f  t  t  p  t  W  thout 
waiting  for  the  actual  dissolution.  Si  J  hn  Ell  t  h  Id  Holies, 
Stodart,  Sayman,  Coriton,  Long,  Val     t  d  b        d  w       sum- 

moned before  the  privy  council ;  and     f       h  b        *!      t  oned 

aa  to  the  parts  they  had  respectively  t  k  p  t       th     peaker 

adjonroing  the  house  according  to  the  king's  command,  they  were 
committed  to  prison.  The  king's  speech,  when  dissolving  the  Par- 
liament, manifested  his  anger  and  intemperance.  He  addressed 
the  lords  mm  b 

"He  neve       m  g 

being  for  d  P 

why  I  did  ra  g 

general  m  ki  mm 


cessary  to 
the  world, 
house  that 
my  lords, 
equally  up 
dutiful  an 
vipers  am  j 
their  eyes 
This 


unkind  br 


>y  Google 


ments  was  wholly  imj  uted  to  the  Duke  of  Bu  k  ngham  and  of  the 
th  rd  pr  n  pilly  to  th  Lord  Weaton  then  lord  h  gh  treasurer  of 
Jlngland  \o  man  he  nbserves  can  show  me  a,  source  from 
■whenee  tl  e  waters  ot  1  ittccncss  ait  rwards  tasted  n  ore  prohibly 
flowed  tl  an  from  th  se  unreasonable  unsk  Iful  and  prec  ]  tate  dis 
solut  ns  n  wh  ch  by  a>  u  just  survey  of  the  pi  s  o  nsolence 
a  1  am  t  on  of  part  cular  per  on'5  the  tourt  medbured  the  temper 
and  afie  t  on  of  the  eou  trj  and  by  this  sime  standard  the  people 
cons  lered  the  honor  j  st  oe  an  1  piety  f  the  court  ind  usu 
ally  parted  at  those  sad  eaious  w  t!  no  ther  respect  and  char  ty 
one  towa  ds  the  other  thin  iccompin  s  pera  s  who  never  meant 
to  meet  but  ii  the  r  o  n  Itf  nee  in  wh  eh  the  k  n^  had  always  the 
diBadvdUtago  to  harbor  persons  about  h  m  who  w  tl  th  r  utmost 
industry  false  nformat  on  and  mil  e  n  pro\  1  the  faults  and 
infirn  t  es  of  the  ourt  to  the  people  lud  aga  as  n  uch  ds  in 
them  laj   rendered  the  people  s  ispected  if  not  o  1  ous  to  the  k  ag 

Charles  fol  owed  up  the  \  aaoluti  n  of  his  third  Pari  a  ent  by 
publ  h  ng  a  leclirat  on  f  the  caus  s  wb  h  moved  h  ra  to  d  ss  Ive 
It  and  shor  Ij  afterwirdi  Ij  pr  clan  at  on  of  nnpw  lleleldarng 
in  wb  ch  he  aaerted  ahaol  tJ"  power  er  the  Pari  ament  %n\  pe  pie 
Referr  ng  to  rumors  sf  read  by  ill  5  spo  e  1  persons  he  tl  ou^ht  it 
espedient  to  make  known  bis  royal  pleasure,  that  he  did  not  purpose 
to  overcharge  bis  subjects  by  any  new  burden,  but  to  satisfy  himself 
with  the  duties  received  by  his  father,  which  he  neither  could  nor 
would  dispense  with.  And  as  to  filse  rumors  that  he  wlis  about 
again  to  call  a  Parliament,  he  said  that  although  be  had  showed,  by 
his  frequent  meeting  with  his  people,  bis  love  to  th  i  use  of  Parlia- 
ment, yet  the  late  abuse  having,  for  the  present,  driven  him  out  of 
tbat  course,  he  should  account  it  presumption  for  any  to  prescribe 
any  time  to  him  for  Parliaments :  the  calling,  continuing,  and  dis- 
solving them  being  always  in  the  king's  own  power.  He  should  be 
more  iueliuable  to  muet  a  Parliament  again  when  his  people  should 
see  more  clearly  into  his  intents  and  actions  j  when  such  as  had 
bred  this  interruption  should  receive  their  condign  punishment ;  and 
those  that  were  misled  by  them  and  such  ill  reports,  should  come 
to  a  better  understanding  of  him  and  themselves. 

Such  a  proclamation  could  only  have  been  i'^ued  by  a  king 
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3  of  power  and  resolved  to  use  it ;  and  could  only  have 
been  received  with  silent  acquieaoence  bj  a  people  who  acknow- 
ledged that  power,  and  tbcir  iiiabUity  to  resist  it.  The  imprisoaed 
patriots  who  had  led  the  House  of  Commoiis  could  no  longer 
stimulate  the  people  nor  resist  the  royal  aggressions,  whilst  their 
imprisonment  operated  as  a  terror  to  those  who  were  inclined  to 
follow  a  patriotic  cause.  The  subservieace  of  the  judges  prevented 
any  hope  of  stemming  the  king's  will  iu  the  courts  of  law  ;  and  the 
Parliament,  the  only  arena  for  free  discussion,  was  now  denounced 
aa  a  gr  Ity  n  t  tut  on  not  to  be  called  together  again  until  it  had 
ieamt  tl  e  Icbon  ot  subm  ss  on 

The  proceed  ngs    aga  nst    the  members  w  t        d  w  tb 

great  oppress  on  The  judges  were  quest  on  d  by  th  t  y 
general   for  the  purj  o  e  of  oh  i  n  n^  their  p       t      pm  t 

the  penal  ba!  1  ty    f  the  m   nber     n  the  coi  t     f  1  w  f       h 
conduct     n    tl  e    Hon  e    of   C  ons       Inf  >  W  t 

tuted   aga  n  t  some    of  th  n    n  the     tar  Oh      b  d  t 

8  r  John  i.11  ot    Denz  1  Holies   and  Be  jimm  V  1     t  th 

k  ng  s  1  en  b       ^  r  ti,  of  hab  as   corpus   hjv    g  b  ed  t 

br  Of,  up  the  latter  trora  the  j  r  sou  of  th  k  ^  b  h  th  y 
were  1  y  tl  e  k  n„  s  o  der  ai  d  to  ei    le  the  judg       t    t  th  t 

transferred  to  the  Tower  They  re  a  ned  there  through  the  long 
vacat  n  u  I  Novo  nber  a  d  b  ng  tli  n  brought  up  to  the  kmg's 
be  eh  the  j  d^es  hav  ng  prev  ously  eonfe  ed  with  the  ki'  ^,  pro- 
nounced j  dgment  tl  at  thej  ugl  t  to  be  ba  led  upon  gn  iiig  ftecn- 
r  y  for  t!    r  ^ood  be!  a    o        VI  a  so  contrary  to  the  spirit 

and  purpose  of  then  r  t  f  hab  ]     ,  and  which  implied  a  eo  ifes- 

sion  of  culpability  without  trial,  could  not  be  submitted  to ,  and 
the  prisoners  demanded  to  be  bailed  iu  point  of  right,  and  if  not 
of  right,  they  did  not  demand  it.  They  were  remanded  to  the 
Tower,  and  were  required  to  plead  to  the  information.  They  de- 
murred to  the  jurisdiction  of  the  court,  as  being  incompetent  to 
try  supposed  offences  done  iu  Parliament,  but  the  demurrer  was 
overruled,  and  the  prisoners  persisting  in  their  refusal  to  plead, 
sentence  was  pronounce  against  them.  They  were  ordered  to  be 
imprisoned  during  the  king's  pleasure  ;  and  not  to  be  delivered 
until  each  gave  security  fur  his  good  beharior,  and  made  auhruis- 
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siou  and  acknowledgment  of  liis  oiFence.  Sir  John  Elliot,  inas- 
niucb  as  the  court  thought  him  the  ringleader,  was  fiued  £2,000, 
Mr.  Holies,  1,000  marks;  and  Mr.  Valentine,  £500.  These 
patriotic  men  preferred  imprisonment  to  the  dishonor  of  acknowl- 
edging their  conduct  in  Parliament  to  bo  an  ofl'ence  against  the 
law  ;   and  Sir  John  Elliot  died  in  prison, 

It  now  appeared  hopeless  to  contend  against  the  power  of  the 
king ;  and  some,  whose  ardent  patriotism  seemed  to  promise  no 
reward,  were  gained  over  to  the  king's  party  and  accepted  office 
under  hitii  The  king  further  strengthened  his  position  hj  making 
peace  fiist  with  Frmce  and  afterwards  with  Spain;  and  Lord 
Clarendon  informs  ns  thit '  tliere  (quickly  followed  so  excellent  a 
composure  throughout  the  whole  kingdom,  that  the  like  pea 
plenty  and  nniiersal  tranquillity,  fir  ten  jears,  was  ne 
by  any  nation  But  all  the  principles  of  the  constitution — the 
laws  relating  to  taxation,  and  evtn  the  king's  own  proclamation  that 
he  would  impose  no  new  burdens— were  disregarded.  Tonnage 
and  poundage  were  collected  by  order  of  the  king's  council.  New 
in\  gitater  impositions  were  laid  on  trade.  Obsolete  laws  were 
revived  and  vigorously  executed  The  ancient  prerogative  enjoyed 
by  the  crown  of  compolUng  its  tmauts  in  eapiU  to  take  upon  them 
the  order  of  knighthood  was  revived  and,  notwithstanding  a 
restraining  statute  of  Edward  II ,  proclamations  were  made  in 
every  couutj ,  summoi  ing  all  men  of  full  age  seized  of  lands  or  rents 
of  the  annual  value  of  £40  or  more,  not  being  knights,  to  appear 
personally  in  the  king's  presence  before  a  certain  day  to  receive  the 
order  and  dignity  of  knighthood,  If  they  made  default  they  were 
subjected  to  grievous  fines  and  vexations.  Thus,  says  Lord  Clar- 
endon, "  the  king  received  a  vast  sum  of  money  from  persons  of 
quality,  or  of  any  reasonable  condition,  throughout  the  kingdom, 
by  this  expedient ;  which,  though  it  had  a  foundation  in  right,  in 
the  circumstances  of  proceeding  was  very  grievous." 

Furthermore  the  oppressions  of  the  ancient  forest  laws  were 
restored.  The  ancient  boundaries,  which  had  been  settled  in  the 
reign  of  Edward  III.,  were  by,  virtue  of  packed  juries  extended  so  as 
to  include  adjacent  lands,  and  thus  the  attempt  was  made  to  set  up 
new  forests  in   many  parts   of  the   kingdom  ;    and   the  right  thus 
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pretended  to  belong  to  tlie  crown  was  only  yielded  to  the  rightful 
owners  in  consideration  of  heavy  fines,  or  great  animal  rents.  This 
burden,"  says  Lord  Clarendon, "  lighted  most  upon  persons  of  quality 
and  honor,  who  thought  themselves  above  ordinary  impressions, 
and  were  therefore  likely  to  remember  it  with  more  sharpness." 

But  the  most  memorable  of  these  unooustitutional  and  oppre^- 
ive  exactions  was  that  of  ship  money.  This  was  the  invention  of 
Noy,  who  had  seceded  from  the  popular  party,  and  become  the  king's 
attorney-general.  Hia  investigation  into  old  records  led  to  the 
discovery  that  in  ancient  tim.es,  when  danger  of  war  arose,  tlie  sea- 
ports and  maritime  counties  had  been  called  upon  to  furnish  ships 
for  the  protection  of  the  kingdom  ;  and  upon  that  basis  he  planned 
an  expedient  for  raising  a  large  and  permanent  revenue  for  the  king. 
The  first  attempt  was  made  in  August,  1634,  on  the  citizens  of 
London;  but  we  shall  pass  to  the  time  (May,  1635)  when  the 
scheme,  after  the  death  of  Noy,  was  extended  by  Lord  Keeper  Finch 
to  t-he  inland  as  well  as  the  maritime  counties  of  England  and 
Wales— and  especially  to  that  instance  which  has  rendered  the 
name  of  John  Hampden  immortal  in  the  annals  of  the  country. 

By  the  plan  put  in  force,  writs  were  issued  under  the  great  seal 
to  the  sheriffs  of  all  the  English  and  Welsh  counties,  directing  that 
each  county  should  provide  ships  of  various  burden  ;  but  which,  in 
the  instance  of  the  county  of  Bucks,  in  which  Hampden  resided, 
was  a  ship  of  war  of  450  tons,  with  180  men,  guns,  gunpowder, 
double  tackling,  victuals,  and  all  other  things  necessary.  It  was 
ordered  that  she  should  be  brought  to  Portsmouth  on  a  day  named; 
and  from  that  time,  that  the  county  should  furnish  also  victuals 
and  mariner's  wages  and  all  other  necessaries  for  twenty-six  weeks. 
But  as  it  was  never  intended  that  an  actual  ship  should  be  pro- 
vided, the  sheriff  was  further  commanded,  with  the  aid  of  the  mayors 
and  bailiffs  of  the  several  cities  and  boroughs  within  his  county,  to 
assess  the  requisite  money  on  the  several  boroughs  and  freeholders 
of  the  county  ;  and  to  return  the  assessment,  with  the  names  of  the 
persons  oharged,  in  a  schedule  to  the  writ.  If  payment  were  not 
voluntarily  made  by  the  party  assessed,  compulsory  process  was  to 
be  issued  to  enforce  it. 

The  levy,  however  obnoxious,  had  been  continued  annually  for 
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four  years,  producing  a  revenue  of  £200,000  a  year,  when  public 
opinion  set  strongly  against  its  legality.  An  attempt  was  made  to 
fortify  it  by  the  opinions  of  the  judges.  They  were  summoned  to 
the  Star  Chamber  in  March,  1636,  where  a  case  and  question  were 
put  into  their  hands,  signed  by  the  liing  and  enclosed  in  a  regal 
letter.  The  judges  gave  their  unanimous  opinion  in  affirmation  of 
the  question  put  to  them — that,  "  when  the  good  and  safety  of  the 
kingdom  in  general  is  concerned  and  the  whole  kingdom  in  danger, 
your  majesty  may  by  writ  under  the  great  seal  of  England,  com- 
mand all  your  subjects,  at  their  charge,  to  provide  and  furnish  such 
number  of  ships, -with  men,  munition,  aud  victuals,  and  for  such  time 
as  you  shall  thiok  fit,  for  the  defence  and  safeguard  of  the  kingdom 
from  such  danger  and  peril ;  and  that  by  law  you  may  compel  the 
doing  thereof  in  case  of  refusal  or  refractoriness.  And  we  are  also 
of  opinion  that  your  majesty  is  the  sole  judge  both  of  the  danger, 
and  when  and  how  the  same  is  to  he  prevented  and  avoided."  This 
opinioa  became  celebrated  as  an  "  extra-judicial  opinion ;  "  and  Lord 
Keeper  Finch  signified  the  king's  command  that  it  should  be  entered 
in  all  the  courts  of  Westminster,  and  that  the  judges  should  publish 
it  through  all  their  circuits;  and  ho  inflicted  the  keenest  rebuke  of 
the  baseness  and  subserviency  of  the  judges,  by  congratulating  them 
that  tlie  king  had  descended  to  communicate  with  them. 

The  king  and  his  ministers,  having  secured  the  judges,  could 
proceed  with  confidence  to  put  down  opposition.  Writs  of  scire 
facias  were  issued  against  the  defaulters  in  the  county  of  Bucks, 
requiring  them  to  pay  the  money  or  to  appear  in  court  and  show 
cause  against  the  demand ;  and  the  sheriff  returned  "  that  he  had 
made  it  known  (juod  MtW/wi()  to  John  Hanipdeo  Esq.,  who  was 
assessed  at  20  shillings,  and  he  hath  not  paid  it." 

Hampden  justified  his  refusal  of  payment,  and  raised  the  ques- 
tion of  the  right  of  the  crown,  by  a  demurrer  to  the  writ  of  scire 
facias,  which  put  at  issue  the  law  the  writ  was  issued  to  enforce. 
The  case  was  argued  before  the  twelve  judges  in  the  court  of  Exche- 
quer Chamber,  in  April,  1638.  The  argument  occupied  twelve  days. 
All  the  old  laws  and  authorities  were  cited,  which  aho>ved  that  the 
subject  could  not  be  ta'^ed  without  the  consent  of  Parliament,  and 
finally  the  confirmation  of  thiiMj  laws  by  the  Petition  of  Right 
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But  a  majority  of  the  judges,  four  dissenting,  pronounced  judg- 
ment in  favor  of  tiie  crown — that  the  writs  were  sufficient 
in  law  to  charge  Mr.  Hampden  with  the  twenty  shillings  assessed 
upon  him. 

Upwards  of  eleven  years  now  paaaed  before  a  Parliament  was 
assembled ;  a  period  during  whieli,  if  we  may  believe  Lord  Clarendon, 
England  enjoyed  the  highest  material  prosperity  ;  but  during  which 
it  is  also  certain  that  the  liberties  of  the  people  were  defied,  and 
the  prerogative  of  the  crown  strained  to  the  utmost. 


FOURTH  (THS  SHORT)  PARLIAMENT. 
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oermng  ship  monej ,  should  be  produced  by  the  officers  of  that  court. 

These  steps  indicating  the  course  the  Commons  were  taking, 
Charles  made  another  effort  to  call  their  attention  to  his  supplies 
Sir  Henry  Vane  delivered  a  message  from  the  king  to  the  house, 
that  it  was  his  pleasure  they  should  attend  him,  on  the  2lst  of 
April,  at  "Whitehall;  where  the  Lords  and  Commons  being  assembled 
itt  the  king's  presence,  Lord  Keeper  Finch  addressed  them. 

"  Such  are  his  majesty's  occasions,"  he  said,  "  that  If  the  supply 
be  not  speedy,  it  will  be  of  no  use ;  for  the  army  is  now  marching, 
and  stands  at  least  £100,000  a  month.  The  king  doth  not  expect 
a  great  and  ample  supply  for  perfecting  the  work,  but  only  such  as 
without  which  the  charge  would  be  lost  and  the  design  frustrated. 
That  done,  you  may  present  your  grievances  to  him,  and  he  will 
hear  them  %vith  a  gracious  ear.     Concerning  ship  money,  hia  majesty 
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never  had  it  in  hia  royal  heart  to  make  an  annual  revenue  of  it,  nor 
to  make  the  least  benefit  or  profit  of  it,  but  what  he  did  or  intended 
was  for  the  honor  and  glory  of  the  nation ;  and  the  accounts  of  such 
moneys  so  received  have  been  brought  to  the  council  table,  and  the 
moneys  delivered  to  the  treasurer  of  the  navy.  Hia  majesty  cannot 
this  year  forbear  tlie  writa  for  ship  money,  because  they  had  gone  out 
before  it  was  possible  that  Parliament  could  grant  supply  ;  but  he  ex- 
pects your  concurrence  in  tlie  levying  it  for  the  future.  It  will  com- 
fort every  English  heart  to  know  that  his  majesty  hatli  no  thoughts  of 
enrieliing  himself  by  these  writs :  he  doth  desire  but  to  live  la  it 
behooves  a  kingof  England,  and  as  every  true  Fnglisb  heart  deaireth  ' 

Theae  fair  pronfisoa  and  gracious  explanations  did  not  liert 
the  Commons  from  their  courae.  They  admitted  the  great  ur 
genoy  of  the  occasion  :  "  Necessity  is  come  upon  us  like  an  armed 
man.  Let  us  not  stand  too  nicely  upon  circunistinces,  let  us  do 
what  may  be  done  with  reason  and  honesty  on  our  part  to  comply 
with  the  king's  deaires.  But  let  us  first  give  new  force  to  tho  old 
laws  for  maintaining  our  rights  and  privileges  and  endeavoi  to 
restore  this  nation  to  its  fundamental  and  vital  liberties — the 
property  of  our  goods,  and  the  freedom  of  our  persons  The  kings 
of  this  nation  have  always  governed  by  Parliaments ,  but  now  divines 
would  persuade  us  that  a  monarch  must  be  absolute,  and  that  he 
may  do  all  things  ad  libitum.  Since  they  are  so  ready  to  let  loose 
the  conscience  of  the  king,  to  enterprise  the  change  of  a  long-estab- 
lished government,  we  are  the  more  carefully  to  provide  for  our 
protection  against  this  pulpit  law,  by  declaring  and  reiinforcing  the 
municipal  laws  of  the  kingdom.  The  first  thing  thia  house  should 
consider  of,  should  be  the  restoring  to  the  nation  their  fundamental 
and  vital  liberties,  and  then  to  cimsider  of  the  supply  desired." 

A  Parliament  thus  begun  under  Charles  I.  could  not  be  expected 
to  be  very  long  continued,  and  it  was  dissolved  by  the  king's  com- 
mand after  an  existence  of  but  three  weeks.  Those  who  composed 
it  were  by  no  means  men  of  distempered  minds,  or  desirous  of 
revolution.  They  were  fully  disposed  to  supply  the  king's  necessi- 
ties, but  they  were  no  less  determined  to  maintain  their  own  righta 
and  their  country's  liberty. 

Yet  the  sudden  dissolution  created   great   sui-prise.     "  There 
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could  not,"  says  Lord  Clarendon,  "  a  greater  damp  have  seized  upon 
the  spirits  of  the  nation  than  this  dissolution  caused,  and  men  had 
much  of  the  misery  in  view  which  shortly  after  fell  out.  It  could 
never  be  hoped  that  more  soher  and  dispassionate  men  would  ever 
meet  together  in  that  place,  or  fewer  who  brought  ill  purposes  with 
them;  nor  could  any  man  imagine  what  offence  they  had  given, 
which  pnt  the  king  upon  that  resolution." 

FIFTH   CTHE  LOKG)   FAKLIAMKNT. 

Lord  Clarendon  informs  ua  that,  within  an  hour  after  the  dis- 
solving of  the  last  Parliament,  meeting  Mr.  St.  John,,who  was  sel- 
dom known  to  smile,  with  a  most  cheerful  aspect,  while  he  himself 
appeared  melancholic,  as  in  truth  he  was,  IHr.  St.  John  asked 
him  what  troubled  him.  He  answered  that  "  in  such  a  time  of 
confusion,  ao  wise  a  Parliament,  which  alone  could  have  found  reme- 
dy for  it,  wafl  so  unreasonably  dismissed."  The  other  answered 
that  "  all  was  well,  and  that  it  must  be  worse  before  it  could  be 
better;"  a  prophecy  founded  on  a  sound  view  of  the  incompetency 
of  the  king  to  contend  with  his  adversaries,  and  of  the  increasing 
difficulty  of  his  affairs.  Certainly  the  king  made  nothing  by  the 
change  of  the  Short  Parliament  for  that  which  his  necessities  and 
the  confusions  of  the  kingdom  forced  him  blx  months  afterwards  to 
summon.  The  latter  is  known  as  the  Long  Parliament,  by  whose 
order  he  was  ultimately  executed.  From  the  first  it  was  opposed  to 
him.  The  king  had  designed  that  Sir  Thomas  Gardiner,  recorder 
of  London,  should  be  elected  speaker  of  the  Commons;  and  it  was 
not  doubted  tiiat  he  could  have  been  chosen  to  one  of  tlie  four  seats 
of  the  city  of  London.  But  the  citizens  exerted  themselves  so 
much  in  opposition  to  the  court,  that  the  recorder  was  rejected  in 
the  city ;  and  through  the  influence  of  the  citizens,  and  the  prevalence 
of  feelings  inimical  to  the  court,  he  was  not  elected  elsewhere.  A 
large  portion  of  the  members  of  the  last  Parliament  were  returned 
to  this,  including  all  the  Puritan  leaders.  "  Tbere  was  observed," 
saya  Clarendon,  "  a  marvellous  elated  countenance  in  most  of  the 
members  of  Parliament  before  tjiey  met  in  the  house.  The  same 
men  who  sis  months  before  were  observed  to  be  of  very  moderate 
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tempers,  and  to  wish  that  gentle  remedies  might  he  applied,  without 
opening  the  wound  too  wide  and  esposing  it  to  the  air — and  rather 
to  cure  what  was  amiss  than  too  atriotly  to  make  inquisition  into 
the  causes  and  original  of  the  malady — talied  now  in  another  dialect 
both  of  things  and  persons." 

The  Lords  were  animated  by  the  same  feelings  as  the  Commons,  in 
whose  proceedings  they  were  usually  ready  to  cooperate.  They 
began  the  work  of  punishment  by  summoning  Sir  William  Beeeher 
to  the  bar  of  their  house,  to  answer  by  what  warrant  or  direction  he 
had  searched  the  poolcets  and  houses,  and  carried  away  the  papers 
of  Lord  Brooke  and  the  Earl  of  Warwick  after  tho  last  Parliament, 
and  before  the  expiration  of  the  parliamentary  privilege.  He  justi- 
fied himself  as  clerk  of  the  priry  council,  bound  to  execute  their 
warrants;  and  he  puzzled  the  Lords  by  allowing  them  to  infer  that 
he  had  acted  under  the  king's  direct  sanction.  But  he  afterwards 
n  dh  hw  nw  s  gned  by  the  two  secretaries  of 
ata        and     n        h    nb     p         n    nd  confession  of  his  error,  the 

np       nm  nt. 

0    d  ng  series  of  impeachments,  and 

n        a    use  Thomas,  Lord  Wentworth, 
n   o     Ireland,  of  high  treason,  they 
a  the  Lords  to  desire  tliat  Lord 

d  f     a  Parliament  and  committed — 
ad  h    h  wa.         p     d  w   h  b    the  Lords.     They  did  not,  how- 

ever, neglect  the  king's  necessities ;  for  in  a  few  days  afterwards, 
they  voted  him  a  supply  of  £100,000.  Ship  money  was  referred  to 
a  committee,  to  inquire  into  ita  legality.  Upon  their  report  being 
made  to  the  house,  it  was  resolved,  nulla  contradieenie,  •'  that  the 
charge  imposed  upon  the  subjects  for  providing  and  furnishing  of 
ships,  and  the  assessment  and  raising  of  money  for  that  purpose, 
commonly  called  ship  money;  the  extra-judicial  opinions  of  the 
judges,  published  in  the  Star  Chamber,  and  enrolled  in  the  courts 
of  Westminster;  the  writs  commonly  called  ship  writs;  and  the 
judgment  in  the  exchequer  on  Mr,  Hampden's  case — were,  severally, 
against  the  laws  of  the  realm,  the  right  of  property,  and  the  liberty 
of  the  subject,  contrary  to  forcner  resolutions  of  Parliament,  and  to 
the  Petition  of  Right."    The  Lords  on  a  subsequent  day  passed  sirui- 
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lar   resolutioDs,  deolaring   the  illegality  of  ship  money,  and  the 
proceediiiga  connected  with  it. 

The  Commons  next  visited  their  own  house  with  punishment,  by 
excluding  four  members,  for  being  monopolists  and  patentees,  from 
flitting  in  Parliament. 

The  king,  compelled  to  submit  to  all  these  proceedings,  was  now 
thoroughly  humbled,  and  we  presently  find  leaders  of  the  Commons 
admitted  to  high  offices  under  the  crown;  and  whatever  advantage, 
present  or  prospective,  was  expected  from  these  accesaioas,  it  ia 
from  this  period  that  we  have  to  note  the  submission  of  Charles  to 
the  demands  of  the  Parliament,  and  the  rapid  descent  of  hia  execu- 
tive power.  He  acceded  to  a  request  of  both  houses  for  an  altera- 
tion in  the  tenure  of  the  judges'  appointments — that  for  the  future 
the  clause  qtmmdiu  se  bene  geaserint  might  be  inserted  in  their  patents, 
instead  of  durante  bene  plaeilo,  that  is,  during  good  behavior  instead 
d  h    k    g    p    as  H  passed  the  act  for  triennial 

p         m  md  hp         pd  preeated  in  his  speech ;    the 

w      h  A     A  h     Preventing  Inconvenience  a 

h  pp        g  b      h  m  Parliament."     Although  ita 

h        p  w  p        d         Ch     les  II.,   it  is  so  remarkable 

h  h  ution   that  we  must  briefly 

Id  he  ancient  law  that  Parlia- 

m  h  b    h  e  every  year  for  redress  of 

g  p  d   h         P  ent  were  not  summoned  and 

mb    d  b  h      d        S  p    mb       in  every  third  year,  then 

P        m         h      d  aa    mb  h        cond  Monday  in  November 

ensuing.  The  lord  chancellor  was  required  to  take  an  oath  to  issue 
the  writs  in  due  time ;  and  in  his  default  the  peers  should  meet,  and 
any  twelve  or  more  should  issue  the  writs.  In  case  of  their  default, 
the  sheriffsj  mayors,  and  bailiffs  should  cause  elections  to  be  made; 
and  lastly,  in  their  default,  the  freeholders,  citizens,  and  burgesses 
should  proceed  to  election.  The  Parliament  should  not  be  dissolved 
or  prorogued  within  fifty  days  after  the  time  appointed  for  their 
meeting  ;  nor  adjourned  within  fifty  days,  but  by  consent  of  either 
house  respectively. 

He  subsequently  passed  another  act  to  prevent  inconveniences 
which   may  happen   by  the  untimely  adjourning,  proroguing,  or 
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dissolviDg  this  present  Parliament.  It  enacted  that  tlie  Parliament 
should  not  be  dissolved,  nor  prorogued  or  adjourned,  unless  by  sn 
act  of  Parliament  to  be  passed  for  the  purpose ;  and  that  neither  the 
House  of  Peers  nor  the  House  of  Commons  should  be  adjourned, 
ualess  by  themselves,  or  their  own  order.  This  act,  in  renderiug 
Parliament  indisaolnble  bul  by  their  own  act,  contravened  a  funda- 
mental principle  of  the  constitution,  and  whilst  it  superseded  the 
executive  authority  of  the  crowa,  it  also  took  away  the  elective 
rights  of  the  people.     The  king,  however,  passed  it 

Charles  nest  yielded  the  contest  respecting  tonnage  and  pound- 
age, by  passing  an  act  granting  him  those  duties  for  less  than 
two  months,  which  he  had  claimed  for  his  life.  It  declared  illegal 
the  right  for  which  he  had  so  long  contended,  by  reciting  that  the 
duties  had  been  collected  against  the  laws  of  the  realm,  in  regard 
that  they  had  not  been  granted  by  Parliament,  and  that  the 
farmers,  customers,  and  collectors  had  received  condign  punishment, 
and  it  declared  that  "  it  is  and  had  been,  the  ancient  right  of  the 
subjects  of  this  realm  that  no  subsidy,  custom,  impost,  or  other 
charge  whatsoever,  might  or  may  be  laid  or  imposed  upon  any 
merchandise,  exported  or  imported,  by  subjects,  denizens,  or  aliens, 
without  common  consent  in  Parliament."  Charles  must  have  felt 
humbled  when,  by  accepting  and  passing  that  bill,  he  gave  up  his 
claim,  constantly  insisted  upon  since  hb  first  Parliament.  When 
passing  it,  he  said,  in  answer  to  the  speaker,  "  You  cannot  but 
know  that  I  do  freely  and  frankly  give  over  that  right  which  my 
predecessors  have  esteemed  their  own — though  I  confess  disputed, 
yet  so  that  it  was  never  yielded  by  any  one  of  them.  Therefore 
you  must  understand  this  as  a  mark  of  my  confidence  in  you  thus  to 
put  myself  wholly  upon  the  love  and  affections  of  my  people  for  my 
subsistence."  Charles  was  nest  called  upon  to  give  his  royal  assent 
to  two  acts  for  abolishing  the  court  of  Star  Chamber  and  the  High 
Commission  Court.  He  postponed  his  assent  to  these  bills  until,  as 
he  said,  he  had  time  to  consider  them ;  and  in  consequence  some 
discontent  arose,  which  he  alluded  to  in  his  speech  when  he  after- 
wards gave  the  royal  assent :  "  Methinks  it  seems  strange  that  any 
one  should  think  I  could  pass  two  bills  of  such  importance  as  these 
without  taking  some  fit  time  t«  consider  them  ;  for  it  is  no  less  than 
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to  alter,  in  a  great  measure,  tbose  fundamental  laws,  ecclesiastical 
and  civil,  which  maay  of  ray  predecessors  have  established. 

"  If  you  consider  (he  proceeded)  what  I  have  done  in  this  Par- 
liament, discontent  will  not  sit  iu  your  hearts.  I  hope  you  remem- 
ber I  have  grauted  that  the  judges  hereafter  shall  hold  their  places 
guamdm  bene  se  gesserint.  I  liavo  bounded  the  forest,  not  accord- 
ing to  my  right,  but  according  to  the  late  customs,  I  have  estab- 
lished the  property  of  the  subjecta,  as  witness  the  free  giving  up — 
not  the  taking  away — the  ship  money.  I  have  established  by  act 
of  ParUameat  the  property  of  the  subject  in  tonnage  and  poundage, 
which  never  was  done  in  any  of  my  predecessors'  times.  I  have 
granted  a  law  for  a,  triennial  Parfiaraent;  and  given  way  to  an  act 
for  the  securing  of  moneys  advanced  for  the  disbanding  of  the  armies. 
I  have  given  free  course  of  justice  against  delinquents.  I  have  put 
the  laws  in  execution  against  papists.  .  .  . 

"  For  my  part  I  shall  omit  nothing  that  may  give  you  just  con- 
tentment, and  study  aothiag  more  than  your  happiness ;  and  (here- 
fore  I  hope  you  shall  see  a  very  good  testimony  of  it  by  passing 
these  two  bills." 

The  king  had  called  these  laws  fundamental.  The  courts  which 
they  abolished  had  been  so  long  used  to  oppress  the  subject,  by  the 
Tudors  as  well  as  the  Stuarts,  that  their  abolition  was  the  greatest 
blow  that  had  yet  been  given  to  irresponsible  power.  The  constitu- 
iimal  effect  of  their  abolition  was  the  transfer  of  all  accusations  and 
compUints  against  the  subject  from  the  Star  Chamber  and  High  Commis- 
mn  Courts  to  the  courts  of  common  law,  there  to  he  tried  openly  by  a 
jw^,  according  to  the  law  ofths  land. 

The  first  of  these  acts  is  called  "  An  Act  for  the  Regulating  of  the 
Privy  Council,  and  for  taking  away  the  court  commonly  called  the 
Star  Chamber."  It  begins  with  a  recital  of  Magna  Charta,  and  its 
train  of  statutes  for  protecting  the  liberty  of  the  subject,  and  refers 
to  the  statutes  of  Henry  VII,  and  of  Henry  VIII.,  by  the  former 
of  which  the  Star  Chamber  was  established,  or  at  least  moulded  into 
a  new  form  ;  and  it  declares  that  the  judges  had  not  kept  themselves 
within  the  limits  of  the  statute  of  Henry  VII. ;  but  had  under- 
taken to  punish  where  no  law  did  warrant,  and  to  make  decrees  for 
things  having  no  such  authority,  and  to  infiict  heavier  punishments 
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tbaD  by  any  law  was  warracted.  "ADd  foraainach  (it  proceeds) 
as  all  matters  eiarainaljle  or  detertninnble  iu  the  court  of  Star 
Chamber  maj  have  their  proper  remedy  and  redress,  and  their  due 
punishment  and  correction  hy  the  common  law  of  the  land,  and  in  the 
ordinary  courts  of  jutiiee  ;  and  the  proceedings,  censures,  and  decrees 
of  that  court  have  heen  found  to  he  an  iniolerahle  hurden  to  the  suiject 
and  the  means  to  introduce  an  arbitrary  power  and  goeemmmit ;  and 
forasmuch  as  the  council  table  hath  of  late  times  assumed  a  power 
to  intermeddle  in  civil  causes  between  party  and  party,  and  to  de- 
termine of  the  estates  and  liberties  of  the  subjects,  contrary  to  the 
law  of  the  land  ;  it  ordained  that  the  court,  commonly  called  the 
Star  Chamber,  should  be  absolutely  dissolved,  taken  away,  and  de- 
termined." 

The  other  act  is  eaUed  "A  Repeal  of  a  Branch  of  Statute,  prirao 
Elizabethte.  concerning  Commissioners  for  Causes  Ecclesiastical."  It 
recites  the  act,  and  the  clause  contained  in  it,  by  whioh  Queea  Eliz- 
abeth established  the  High  Coramission  Court,  and  that  the  commis- 
sioners had  to  the  great  and  insufferable  wrong  and  oppression  of 
the  king's  subjects,  used  to  fine  and  imprison  them  ;  and,  therefore, 
the  branch  of  the  statute  on  which  the  court  was  based  was  repealed 
and  made  yoid ;  and  persons  esercising  spiritual  or  ecclesiastical 
power  by  authority  derived  from  the  king  to  inflict  fine,  imprison- 
ment, or  corporal  punishment,  were  deprived  of  that  power. 

Charles  next  conceded  the  illegality  of  bis  proceedings  in  re- 
gard to  ship  money,  the  enlargmeat  of  forests,  and  the  fines  on  the 
refusal  of  knighthood ;  and  extinguished  his  claims  by  giving  the 
royal  assent  to  acts  for  abolishing  them. 

The  "  Act  for  the  declaring  unlawful  and  void  the  late  proceed- 
ings touching  ship  money,  and  for  the  vacating  of  all  records  and 
process  concerning  the  same,"  declared  and  enacted  that  the  charge 
imposed  upon  the  subject  for  the  providing  and  furnishing  of  ships, 
commonly  called  ship  money,  and  the  extra-judicial  opinions  of  the 
jnsticcB  and  barons,  and  the  writs  and  the  judgment  against  John 
Hampden,  were  contrary  to  the  laws  and  statutes  of  this  realm,  the 
right  of  property,  the  liberty  of  the  subject,  former  resolutions  iu 
Parliament,  and  the  Petition  of  Right. 

The  "  Act  for  the  certainty  of  forests  and  of  the  meets,  meers 
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limits,  and  bounds  of  tlie  foreat,"  declared  that  tlie  limits  and  bounds 
of  the  forests  should  extend  no  farther  than  those  reputed  and  taken 
in  the  twentieth  jear  of  King  James;  and  that  all  presentments  to 
the  contrary  sliould  be  void. 

The  "  Actfor  theprevoiition    f         at  p  d         t       h    ^ 

the  order  of  knighthood,"  declar  d       d    na  t  d  th  t  th         f     th 
person,  of  what  condition,  quality      t  t  d  gr  h     Id 

be  distrained   or  compelled    by  a  y  m  t     tak     up       h        th 

order  or  dignity  of  knighthood    n        uff  «  d    g     any  fin 

trouble  or  molestation,  for  not  ha    n     taken  on  h  m   n  h      d 
dignity. 

We  may  here  pause  to  consider  the  effect  of  this  estensive  legis- 
lation on  the  power  of  the  crown.  It  abolished  the  principal  in- 
strumenta  of  tyranny  employed  by  the  Tudors,  and  afterwards  by 
the  Stuart  monarchs.  It  declared  illegal  the  cspedients  to  which 
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land,  where  Seotch  affairs  rerLuired  his  presenoe;  and  on  his  return 
the  popular  feelmg  had  changed  so  much  in  his  favor,  that  he  made 
a  pubHo  eatrj  into  London,  where  "  he  was  received  with  all  im- 
aginary expressions  and  demonstrations  of  affection  and  grandeur." 
Tile  recorder  was  warm  in  hla  praises  and  congratulations.  He 
could  truly  say  from  the  representative  body  of  the  city,  from 
whence  he  had  hia  warrant,  that  they  met  Lis  majesty  with  as  much 
love  and  affection  as  ever  citizens  of  London  met  his  royal  progeni- 
tors ;  and  headded,  that  the&e  exprenaions  of  joy,of  love,  of  loyalty 
he  met  with  everywhere  from  the  citizens  of  London.  The  king 
answered  that  he  returned  with  as  hearty  and  kind  affections  to  his 
people  in  general,  and  to  the  city  ia  particnlar,  as  could  be  desired  by 
his  loving  subjects ;  the  first  he  should  express  by  governing  them  all 
according  to  the  laws  of  the  kingdom,  and  in  maintaining  and  pro- 
tecting the  true  Protestant  religion.  In  answer  to  another  petition 
of  the  city  that  he  would  winter  at  Whitehall,  he  said  that  al- 
thongh  he  had  proposed  to  winter  at  Hampton  Court,  he  should 
alter  his  resolution,  and  with  all  convenient  speed  repair  to  White- 
hall. The  king  afterwards,  in  a  speech  to  Parliament,  referred  to 
his  reception,  "  not  being  in  doubt,"  he  said,  "  that  his  subjects'  af- 
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CHARLES  I.— THE  REIGN   OF  PURITAKISM— FROM  THE  GRAND  RE- 
MONSTRANCE TO  THE  END  OF  CONSTITUTIONAL 
LEGISLATION  UNDER  CHARLES. 


E    COMmiKS—RETDBN  OF  THE  FIVE  UEMBKBa SEPABATION  01 


3    AN3WEB GENEKAL    B 


SiioETLT  before  the  king's  return,  the  Commons  passed 
through  their  house  a  "Declaration  of  the  State  of  the  King- 
dom," whicli,  as  it  has  acquired  Listorii^l  celebrity  as  the  "  Grand 
Remonstrance,"  requires  our  DOtice.  \It  was  the  work  of  the 
Puritan  members  of  the  housejbeing  objected  to  and  opposed 
by  the  others  as  unparliamentilfy  and  inexpedient :— unparli^ 
mentary,  as  being  an  appeal  to  the  people  concerning  the  gov- 
ernment  and  conduct  of  the  king,  and  as  the  work  of  one  only 
of  the  constituent  bodies  of  Parlia'iient;  inexpedient,  as  a  detail 
of  grievances  already  redressed.  The  draft  was  prepared  by  a 
committee,  and  laid  before  the  house  early  in  November;  and 
after  much  opposition,  a  day  was  fixed  for  taking  it  into  con- 
sideration, clause  by  clause,  by  the  whole  house,  the  speaker 
in  the  chair.  The  debate  commenced  at  three  o'clock  in  the 
afternoon,  and  was  continued  until  three  o'clock  on  the  foUow- 
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ing  moming ;  when,  the  question  heing  put,  whether  the  iJeelara- 
tion  as  amended  should  pass,  it  waa  earned  in  the  affirmative 
by  a  majority  of  159  to  148,  that  is,  hy  a  majority  oi  ehien ;  but 
a  motion  that  it  should  be  printed,  terminated  in  a  resolution  that 
it  should  not  be  printed  without  the  particular  order  of  the  house. 
The  debate  produced  great  passion  and  veheraeuoe ;  and  the  excite- 
ment is  made  evident  by  a  saying  of  Oliver  Cromwell,  who  told 
Lord  Falkland,  as  they  went  out  of  the  house  after  the  debate,  that 
"  if  the  Eemonstrance  had  been  rejected,  he  would  have  sold 
all  he  had  the  next  moruing,  and  never  have  seen  England 
more ;  and  he  knew  there  were  several  other  honest  men  of  the 
same  resolution." 

This  remonstraiice  has  been  considered  under  different  aspects 
by  historians.  Forater,  the  great  advocate  of  Puritanism,  would 
have  us  think  that  it  "was  an  appeal  to  the  people,  rendered 
necessary  by  the  falsehood  and  unfaithfulness  of  the  king  to 
all  his  engagements,  in  order  to  bring  about  a  lasting  adjustment 
of  right  relations  between  the  Commons  and  the  crown."  Mr. 
Hallam  considers  that  "  it  was  put  forward  to  stem  the  returning 
tide  of  loyalty,  which  not  only  threatened  to  obstruct  the  fur- 
ther progress  of  the  popular  leaders,  hut,  as  they  would  allege, 
might,  by  gaining  strength,  wash  away  some  at  leaft  of  the 
bulwarks  that  had  been  so  recently  constructed  for  the  preserva- 
tion of  liberty,"  We  must,  however,  agree  with  Hume,  who 
characterizes  it  "  as  containing  many  j^ross  falsehoods,  inter- 
mingled with  some  evident  truth."'  and  calls  it  "a  plain  signal 
for  further  attacks  on  the  royal  prerogative;  and  a  declara- 
tion that  the  conoessionB  already  made,  however  important,  were 
not  to  be  regarded  as  satisfactory ;  "  adding  that  "  nothing  less 
was  foreseen,  whatever  ancient  names  might  be  preserved,  than 
an  abolition  almost  total  "  of  the  constitutional  government  of 
England.  \l'^(|  Bemomtrmee  admitt  that  the  grievances  and  opprea- 
stons  it  portrayfd  had  already  leen  remoeed—"  the  difficulties  seemed 
to  be  insuperable  which,  by  the  Divine  Providence,  ve  hane 
oewfomf."  It  specifies  large  sums  of  money  that  bad  been 
raised,  "and  yet  God  hath  so  blessed  the  endeavors  of  this 
Parliament,  that  the  kingdom  ia  a  great  gainer  ly  all  these  charge^:'' 
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"  The  skip  money  is  aloh'shed,  wliich  cost  this  kingdom  above 
£200,000  a  year.  The  coat  and  eondtml  money  and  other  military 
charges  are  taken  moajf,  whichj  in  many  counties,  amounted  to  little 
less  than  the  ship  money.  The  monopolies  are  all  suppressed,  whereof 
some  few  did  prejudice  the  subject  above  a  million  yearly;  the 
soap,  £100,000  ;  the  wine,  £300,000  ;  the  leather  must  needs  exceed 
both,  and  salt  could  be  no  less  than  that ;  besides  the  inferior 
monopolies,  which  if  they  could  be  exactly  computed,  would  mako 
Up  a  great  sum."  It  admits  that  the  hng\  power  of  evil  iraa 
f-aken  away.  "  That  which  ia  more  beneficial  than  all  this  is,  the 
ront  of  these  evih  is  ialen  aicay ;  which  was  the  arhirary  power 
pretended  to  he  in  hs  majesty,  of  taxing  his  subject",  or  charg- 
ing their  estates,  without  consent  of  Parliament,  which  is  now 
declared  to  be  against  law,  by  the  judgment  of  both,  houses,  and 
also  by  an  act  of  Parliament." 

It  reviews  the  advantages  which  had  resulted  from  the  im- 
peachments and  the  several  new  laws.  By  the  former,  "  the 
living  grievances,  the  evil  counsellors  and  actors  of  these  mis- 
chiefs, kaie  been  so  quelled,  that  it  is  likely  not  only  to  be  an 
ease  to  the  present  time,  but  a  preservation  to  the  future." 
Among  the  latter  are  named  the  Triennial  Act  and  the  Act  to 
prevent  the  abrupt  dissolution  of  Parliament,  which  "secure  a  full 
Iteration  of  ihe  present  remedy  and  afford  a  perpetual  spring  of 
remedies  for  the  fitlvre."  "  The  Star  Chamber,  the  High  Com- 
mission, the  courts  of  president  and  council  in  the  North,  the 
immoderate  power  of  the  council  table,  are  all  tahn  away ; 
the  canons  and  the  power  of  canon  making  are  blasted  hy  the 
vote  of  loth  houses ;  the  forests  are  by  a  good  law  reduced  to  their 
right  bounds  ;  and  other  things  of  main  importance  for  the  good  of 
this  kingdom  are  in  proposition.  The  malignants  " — In  this  word 
"  malignants  "  the  essential  venom  of  Puritanism  already  spurts 
out  on  its  opponents.  The  Puritans  had  succeeded  in  obtain- 
lajority  of  bletbs  in  the  House  of  Commons,  and  alre.idy 
".  to  them  are  to  bo  described  as  malignants  !  But 
to  continue — "  The  malignants  have  endeavored  to  work  on 
his  majesty  ill  impressions  and  opinions  of  our  proceedings, 
as    if  we  had   altogether  done    our  own  work  and   not  his,  and 
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had  obtained  from  him  many  things  very  prejudicial  to  the 
crown,  both  in  respect  of  prerogative  and  profit.  To  wipe  out 
the  first  part  of  this  slander,  we  think  good  only  to  say  that 
all  we    hare  done  is  for  his    majesty,  his  greataeaa,  honor  and 

support As   to   the   second   branch    of    this   slander,    we 

acknowledge  with  much  thankfulness  that  his  majesty  hatb  passed 
more  good  bills  to  the  advantage  of  his- subjects  than  have  been 
in  many  ages." 

Having  thus  fully  demonstrated  that  it  is  itself  a  mere  bru- 
turn  fidmm  of  fanaticism,  wholly  unnecessary  in  the  circumstances 
of  the  nation,  the  Remonstrance  next  proceeds  to  declare  the 
reformation  in  view :  "  And  now  what  hope  have  we  but  in  God ; 
when  the  only  means  of  our  subsistence  and  power  of  reforma- 
tion is,  under  Him,  in  the  Parliament  ?  But  what  can  we,  the 
Commons,  do,  without  the  conjunction  of  the  House  of  Lords  ? 
and  what  eonjunotion  can  we  expect  there,  where  the  bishops 
and  recusant  lords  are  so  numerous  and  prevalent,  that  they  are 
able  to  cross  and  interrupt  our  best  endeavors  for  reformation, 
and  by  that  means,  give  advantage  to  this  malignant  party  to 
traduce  our  proceedings?  ....  We  confess  our  iiiteotiou  is 
and  our  endeavors  have  been,  to  reduce  within  bounds  that 
exorbitant  power  which  the  prelates  have  assumed  unto  them- 
selves, so  contrary  both  to  the  word  of  God,  and  the  laws  of  the 
land ;  to  which  end  we  have  passed  the  bill  for  the  removing 
them  from  their  temporal  power  and  employments,  that  so  the 
better  they  might  with  meekness  apply  themselves  to  the  dis- 
charge of  their  functions ;  which  bill  themselves  opposed,  and 
were  the  principal  instruments  of  crossing  it."  They  then  de- 
clare their  own  views  of  discipline  and  government  of  the  Church ; 
and  desire  a  general  synod  of  divines,  the  results  of  whose  con- 
sultations should  be  represented  to  the  Parliament,  to  be  there 
allowed  of  and  confirmed,  and  receive  the  stamp  of  authority. 
They  deny  the  charge  maliciously  made,  that  they  intend  to 
destroy  and  discourage  learning,  declaring  that  they  "  intend  to 
reform  and  purge  the  fountains  of  learning,  the  two  Universi- 
ties ;  that  the  streams  flowing  from  them  may  be  clear  and 
pure,  and  an  honor  and  comfort  to  the  whole   land." 
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The  maliguante  tell  the  people,  "that  our  meddling  with  the 
power  of  episcopacy  hath  caused  sectaries  and  convCDticles  .  .  thus 
with  Elijah  we  are  called  by  this  maligaant  party,  the  troublers  of 
the  state ;  and  still,  while  we  endeavor  to  reform  their  abuses,  they 
make  us  the  authors  of  thoae  misohiefa  we  study  to  prevent."  The 
Pharisaical  hypooriay  of  these  preteaoea  would  be  sublime  in  any 
but  the  Puritans.  With  theiu  it  was,  and  always  has  been,  emtom- 
ary. 

They  finally  state  the  courses  for  perfecting  the  work  begun, 
and  removing  all  future  impediments,  under  five  heads : 

1.  To  keep  Papists  in  such  condition  aa  that  they  may  not  be 
able  to  do  us  any  hurt;  and  for  avoiding  such  connivance  and 
favor  as  heretofore  hath  been  shown  to  them,  that  his  majesty 
be  pleased  to  grant  a  commission  to  some  choice  men  named  in  Par- 
liament, who  may  take  notice  of  their  increase,  their  counsels,  and 
proceedings ;  and  use  all  due  means,  by  execution  of  the  laws,  to 
prevent  any  mischievous  designs  against  the  peace  and  safety  of  the 
kingdom.  2.  That  some  good  course  be  taken  to  discover  the  false 
conformity  of  Papists  to  the  Church,  whereby  they  have  been  admit- 
ted to  places  of  trust.  3.  That  all  illegal  grievances  and  esaotions 
be  presented  and  punished  at  the  sessions  and  assizes;  and  that 
judges  and  justices  be  sworn  to  the  due  execution  of  the  Petition 
of  Right  and  other  lawaf  4.  That  his  majesty  be  humbly  petitioned, 
by  both  houses,  to  employ  such  councillors,  ambassadors,  and  min- 
isters as  the  Parliament  may  have  cause  to  confide  in,  without  which 
we  cannot  give  his  majesty  such  supplies  as  is  desireil)  5.  That  all 
councillors  of  state  may  be  sworn  to  observe  the  laws  which  con- 
cern the  subject  in  his  liber  y  not  to  receive,  or  give,  reward  or 
pension,  to  or  from  any  fore  gn  pr  n  e  that  all  good  courses  may 
be  taken  to  unite  the  two  k  n^do  s  of  England  and  Scotland ;  to 
take  away  all  differences  a  no  g  our  elves  for  matters  indifi'erent 
concerning  religion,  aad  to  un  te  o  rselves  against  the  common  ene- 
mies, and  to  labor,  by  ail  offi  e  of  fr  adship,  to  unite  the  foreiga 
churches  with  us,  in  the  same  cause."  "If  these  things,"  it  con- 
cludes, "  may  be  observed,  we  doubt  not  but  God  will  crown  this 
Parliament  with  such  success  as  shall  be  the  beginning  and  founda- 
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tion  of  more  honor  and  happiness  to  his  majesty  than  was  ever  yet 
enjoyed  by  one  of  hia  royal  predecessors." 

Such  is  the  Grand  Remonstrance,  and  it  must,  by  all  but  Puri- 
tans, bo  confessed  that  it  is  difficult  to  determine  from  what  motive 
it  proceeded,  or  what  object  it  had  in  view.  Historians  have  in 
geaeral  considered  it  as  possessing  no  constitutional  value;  it  is  not 
addressed  to  any  great  principle  then  in  danger  or  in  doubt,  and  a 
document  so  lengtliy  and  pretending,  ends  in  a  lame  and  impotent 
conclusion,  when  it  propounds  amongst  the  remedies  for  bad  goveru- 
ment — and  those  the  most  prominent — increased  vigilance  towards 
Papists,  and  a  more  extended  union  of  Protestants  against  them. 
Viewing  it  as  a  remonstrance  of  the  House  of  Commons  against  the 
tyranny  or  illegal  government  f  h  k  g  loses  its  effect  by  the 
confession  that  the  grievances  mpl  d  f  had  faeen  fully  re- 
dressed, and  that  the  king's  pow  f  1  wa  aken  away  ;  and  it  is 
not  to  be  compared,  in  that  re  p  w  h  h  bold  remoostrauees  of 
the  Commons  to  James— or  ei  n        h  he  early  part  of  this 

reign,  when  Charles  was  in  th  pi  n  d  f  h  s  prerogative— defy- 
ing the  power,  and  daring  the  pu  hn  ts  h  kings  were  then  able 
and  willing  to  inflict.     If  we  v    w  am      ure  rendered  neces- 

sary to  insure  faithfulness  of  t!  k  „  (f  wh  h  there  is  no  author- 
ity in  the  tenor  or  terms  of  the  Ilemonstrance),  we  object  that 
the  king  had  surrendered  by  acta  of  Parliament  the  prerogatives 
which  he  had  assumed,  and  by  which  he  had  illegally  oppressed  his 
people ;  and  had  thus  given  the  highest  security  known  to  the  con- 
stitution, for  the  abandonment  of  his  assumod  prerogatives ;  and  that 
therefore  an  appeal  to  the  people  in  anticipation  of  his  future  mis- 
conduct, was  not  only  ungracious,  but  insulting.  But  the  true  view 
of  it  is  that  the  Remonstrance  was  intended  to  aid  the  design  of  re- 
moving from  Parliament  the  bishops  and  those  lords  whom  it  so 
stroni'ly  denounced  as  the  obstacles  to  Puritanism.  The  removal  of 
the  bishops,  in  order  to  obtain  the  control  spiritual  as  well  as  tem- 
poral of  the  kingdom,  was  the  great  object  of  the  Puritan  party  ; 
the  intention  to  remove  them  is  confessed  in  the  remonstrance ;  but 
it  was  almost  the  only  point  in  which  they  could  not  get  the  con- 
currence of  the  king  and  tlie  Lords.  It  was  accomplished,  however, 
within  a  few  months  after  the  Remonstrance ;    and  if  we  consider 
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the  power  of  amlDitioua  and  self-rigbteous  fanatieiani  wben  striving 
for  aseendeacj,  and  bow  strongly  it  governed  tlie  actions  of  tlie 
Puritans  in  Parliament,  it  will  perhaps  be  felt  that  tits,  and  thia 
only,  in  the  then  subdued  condition  of  the  king,  filed  tlie  energie-i 
of  these  fanatics  to  the  frenzy  which  the  debate  produced,  and  that 
this  is  amply  adequate  to  explain  the  resolution  of  Cromnel!  (js 
the  same  motires  animated  the  so-calleti  Pilgrim  Patters)  to  seli  all 
he  possessed  and  leaye  the  country,  if  the  Remonstrance  had  not 
been  carried. 

We  now  pass  to  another  phase  in  Charles's  eventful  life,  when, 
driven  by  exasperation  to  relinquish  all  his  compliant  submission  to 
the  Commons,  and  losing  eight  of  his  pledged  regard  to  their  privi- 
leges, he  entered  into  a  personal  contest  with  them.  The  attempt- 
ed seizure  of  the  five  members,  one  of  the  most  ominous  passages  of 
English  history,  is  referred  to.  Since  the  Grand  Remonstrance, 
several  subjects  of  dispute  and  irritation  (sedulously  stirred  up  and 
fomented  by  the  Puritans,  who  were  determined  that  their  majority 
of  eleven  should  be  made  the  most  of,)  had  arisen  between  the  king 
and  the  Parliament.  One  arose  out  of  a  demand  by  the  Commons, 
that  the  king  should  remove  the  lieutenant  of  the  Tower  from  his 
office,  and  place  another,  nominated  by  the  Commons,  in  his  room — 
a  demand  which  the  Peers  considered  to  be  an  interference  with  the 
royal  prerogative,  and  in  which,  therefore,  they  refused  to  concur. 
Then  followed  an  unpleasant  int[uiry  in  the  House  of  Commons,  in 
which  the  queen  was  involved.  The  Commons,  too,  charged  twelve 
bishops  with  high  treason,  for  attempting  to  subvert  the  laws  and 
being  of  Parliament.  Kiots  and  tumults,  stirred  up  by  the  Puritan 
leaders,  took  place  daily  in  the  neighborhood  of  the  houses  of  Parlia- 
ment; and  the  bishops,  being  particularly  obnoxious  to  the  crowd, 
and  cot  daring  to  encounter  them,  they  absented  themselves  from 
Parliament.  Twelve  bishops  protested  iu  the  House  of  Lords  that 
they  had  been  menaced,  afironted,  and  assaulted,  on  their  way  to  the 
house,  and  put  in  danger  of  their  lives ;  and  they  went  the  length  of 
protesting,in  writing,against  all  proceedings  in  the  house  during  what 
they  termed  their  forced  and  violent  absence.  The  Lords  communicat- 
ed the  bishops'  protest  to  the  Commons,  who  immediately  aeeused  tite 
lattm'  of  hiffk  treason  for  interrupting  the  business  of  Parliament ;  {.') 
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and  the  Lords  were  so  compliant  as  to  order  the  bishops  to  be  taken 
into  custody.  The  king,  also,  declined  to  accede  to  an  address  from 
the  Commons  for  a  guard ;  treating  their  fears  for  their  safety  as 
groundless ;  assuring  them  of  his  protection,  and  promising  condign 
punishment  to  any  one  who  should  offer  them  any  violence ;  but  in 
reality  hurt  and  annoyed  at  their  interference  with  his  prerogatiTC. 

Events  like  these,  occurring  in  one  short  month,  were  calculated  to 
irritate  the  king's  temper  and  bewilder  his  judgment;  but  he  would 
not  have  fallen  into  the  rash  and  dangerous  project  of  seizing  the 
five  members,  if  he  had  consulted  the  men  whom,  about  this  period, 
he  had  attracted  to  bis  councils.  Lord  Falkland  had  become  secre- 
tary of  state  in  place  of  Vane ;  and  Sir  John  Colepepper,  knight 
of  the  shire  of  Kent,  chancellor  of  the  exchequer ;  Mr.  Hyde,  also, 
had  agreed  to  become  a  minister,  but  was  without  actual  office ;  and 
to  these  three  the  king  consented  to  yield  the  direction  of  himself  and 
his  affairs.  These  accessions  to  the  king's  ministry  were  brought 
about  by  Lord  Digby,  who  Jiad  long  served  the  king  as  his  minister, 
and  whom  the  king  had  raised  to  the  House  of  Lords.  It  was  in- 
tended that  Lord  Digby  should  have  ce^ed  to  be  the  adviser  of  the 
king;  but  between  the  king  and  Digby  alone  the  project  of  the 
seizure  of  the  five  members  was  agreed  and  resolved  upon,  without 
the  least  communication  with  either  of  the  other  three. 

When  the  Parliament  met  after  the  adjournment  for  Christmas, 
the  attorney-general  attended  at  the  House  of  Lords,  and,  standing 
at  the  clerk's  table,  stated  that  the  king  had  commanded  him  to 
accuse,  and  that  he  did  accuse,  Lord  Kimbotton,  a  member  of  the 
House  of  Peers,  Mr.  Holies,  Mr.  Pym,  Mr,  Hampden,  Sir  Arthur 
Haaelrigge,  and  Mr,  Strode,  members  of  the  House  of  Commons, 
of  high  treason.  He  delivered  articles  which  he  had  received  from 
the  king,  chargiug  them  with  having  endeavored  to  deprive  him  of 
his  royal  power,  and  to  place  in  the  subjects  an  arbitrary  and 
tyrannical  power;  by  foul  aspersions  to  alienate  the  affections  of 
the  people  from  the  king,  and  to  make  him  odious  to  them  ;  to 
draw  the  army  to  disobedience,  and  to  side  with  them  in  their 
treacherous  designs;  that  they  had  traitorously  invited  a  foreign 
power  to  invade  the  kingdom ;  that  they  had  traitorously  endeav- 
ored to  subvert  the  rights  and  very  being  of  Parliament ;  that  tliey 
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had,  by  force  and  terror,  endeavored  to  compel  the  Parliament  to 
join  them  in  their  traitorous  designs,  and  had  actually  raised  and 
countenanced  tumults  agaiast  the  king  and  Parliament;  and. that 
they  had  traitorously  conspired  to  levy,  and  actually  had  levied, 
war  against  the  king."  The  attorney-general  demanded  a  select 
committee  to  take  the  examination  of  the  witnesses  to  he  produced 
by  the  king,  and  that  the  persons  of  the  accused  should  be  secured: 
On  the  same  day  the  king  sent  the  sergeant-at-arms  to  the  House 
of  Commons  with  a  message  demanding  the  five  members  to  be  de- 
livered to  the  sergeant,  and  being  delivered,  that  he  should  arrest 
them  of  high  treason.  The  Commons  immediately  ordered  Lord 
Falkland,  the  ebancellor  of  the  exchequer,  and  two  ottier  mem- 
bers, to  attend  the  king,  to  inform  him  that  the  house  would  take 
his  message  into  consideration  with  as  much  speed  as  the  business 
would  admit,  and  in  the  mean  time  would  take  eare  that  the  gentle- 
men should  be  ready  to  answer  any  legal  charge  made  against 
them.  The  house,  also,  enjoined  the  accused  members  to  attend 
the  house  daily  until  further  orders.  The  king,  nothing  daunted, 
went  on  the  following  day  in  person  to  the  House  of  Commons, 
accompanied  by  a  guard  of  soldiers,  to  arrest  the  accused  members. 
Private  ioformation  was  given  of  his  approach,  and  the  members 
were  removed,  the  last  only  quitting  the  house  as  the  king  entered. 
He  passed  up  to  the  speaker's  chair,  which  he  took,  and  after  look- 
ing about  the  house,  and  not  perceiving  Mr.  Pyra,  whose  person 
he  knew,  he  asked  the  speaker  whether  any  of  those  persons  were 
in  the  house,  and  where  they  were.  The  speaker,  falling  on  hia 
knees,  replied,  "  I  have  neither  eyes  to  see  nor  tongue  to  speak  in 
this  place,  but  as  the  house  is  pleased  to  direct  me,  whose  servant 
I  am  here,  and  humbly  beg  your  majesty's  pardon  that  I  cannot 
give  any  other  answer  than  this  to  what  your  majesty  is  pleased  to 
demand  of  me."  The  king,  seeing  that  his  attempt  had  been  un- 
successfal,  addressed  the  house  in  a  short  speech  from  the  speaker's 
chair,  saying  that  "  when  he  sent  the  sergeant-at-arms,  he  expected 
obedience,  and  not  a  message— that  though  he  would  be  careful  of 
their  privileges,  they  must  know  that  in  oases  of  treason  there  was 
no  privilege,  and  that  so  long  as  those  persons  he  had  accused  were 
in  the  house,  he  could  not  expect  that  it  would  be  in  the  right  way 
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that  he  heartily  wished  it.  But  since  he  saw  that  the  hirds  were 
fiown,  he  would  trouble  them  no  more  than  to  tell  them  he  expected 
they  would  send  them  to  him  as  soon  as  they  returned  to  the  house ; 
otherwise  he  must  take  his  own  course  to  find  them."  He  retired 
amidst  shouts  of  "  Privilege !  Privilege  I  "  and  the  house,  in  great 
esoitement,  adjourned  till  the  next  day. 

When  the  Commons  assembled,  they  passed  a  declaration  that 
"  the  king's  proceedings  were  a  high  breach  of  the  rights  and  privi- 
leges of  Parliament,  and  that  they  could  not,  with  the  safety  of 
their  own  persons,  sit  any  longer  without  a  full  vindication  of  so 
high  a  breach,  and  a  sufficient  guard  wherein  they  might  confide." 
They  then  adjourned  to  the  11th  of  January,  but  they  appointed  a 
committee  to  sit  in  the  mean  time  at  Uuildhall,  with  power  to  con- 
sider and  resolve  upon  all  things  that  might  concern  the  good  and 
safety  of  the  city  and  kingdom.  The  House  of  Lords  made  a 
similar  adjournment.  Mr.  Pyra  vindicated  himself  before  the 
House  of  Commons  from  the  king's  charges,  and  the  answer  of  the 
Puritan  leader  shows  that  Charles  had  founded  his  charges  against 
the  five  members  wholly  on  account  of  their  Parliamentary  con- 
duct ;  although  small  indeed  must  have  been  his  expectation  that 
the  charges  could  have  been  sustained  in  a  tribunal  which  had  par- 
ticipated in  or  sanctioned  the  acts  charged  against  the  accused. 
But  he  still  continued  his  efforts,  even  his  personal  efforts,  to  arrest 
the  members.  During  the  short  recess  of  Parliament  he  went  into 
the  city,  where  the  accused  members  were  concealed,  and  in  a  speech 
to  the  common  council  assembled  at  Gruildhali,  he  rccjuired  their 
Bssistance  in  apprehending  the  accused.  Three  days  afterwards  he 
issued  a  proclamation  connuanding  officers  and  magistrates  to  ap- 
prehend and  convey  them  to  the  Tower ;  but  ou  the  day  before 
Parliament  reassembled,  the  king  quitted  London,  and  retired  to  his 
palace  at  Hampton  Court — never  again  to  return  to  the  metropolis 
of  his  kingdom  until  brought  there  for  his  trial  and  esecution. 

The  Parliament  met  on  the  11th  of  January.  The  accused  mem- 
bers were  brought  in  triumph  by  water  to  Westminster,  amidst  the 
plaudits  of  the  people,  and  took  their  seats  in  the  House  of  Com- 
mons, It  was  now  apparent  that  all  chance  of  reconciliation  was 
at  an  end,  and  both  sides  prepared  for  the  civil  war  that  was  inevit- 
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able ;  althoitgh  for  some  time  longer  the  forms  of  the  coostitutiun 
were  complied  with,  because  neither  party  was  prepared  nor  likely 
to  incur  the  reaponaibility  of  commencing  the  outbreak.  The  king 
and  Parliament  were  now  separated,  and  never  afterwards  commu- 
nicated hut  by  messages  or  petitions,  and  by  royal  commission, 
when  it  was  necessary  that  acts,  should  be  passed.  The  king  waa 
sensible  of  the  great  error  he  had  fallen  into,  and  of  the  mischief 
he  had  done  to  his  own  cause,  by  bis  rash  proceeding.  He  tried  to 
extricate  himaeif  from  the  difficulty,  and  to  conciliate  the  Parlia- 
ment hy  a  series  of  messages,  acknowledging  that  he  had  interfered 
with  their  privileges,  and  postponing  the  prosecution  of  the  mem- 
bers ;  and  ultimately  ho  went  so  far  as  to  abandon  any  further  pro- 
ceedings against  them,  and  to  offer  a  free  pardon.  But  Puritanism 
never  forgives,  and  the  eleven  majority  in  the  Commons  would  ac- 
cept no  reconciliation,  aTiswering  every  message  by  requisitions 
which  increased  the  difficulties  of  their  country. 

Charles  endeavored  to  procure  the  mediation  of  the  Lords.  In 
a  message'  to  the  house  he  suggested  "  that  the  Parliament  should, 
with  all  speed,  fall  into  a  serious  consideration  of  all  those  particu- 
lars which  they  should  hold  necessary,  as  well  for  the  upholding 
and  maintaining  of  his  just  and  royal  authority,  and  for  the  settling 
of  his  revenue,  as  for  the  present  and  future  establishment  of 
their  privileges — the  free  and  quiet  enjoyment  of  tbeir  estates  and 
fortunes;  the  security  of  the  true  religion  then  professed  by  the 
Church  of  England  ;  and  the  settling  of  ceremonies  in  such  a  man- 
ner as  to  take  away  all  just  cause  of  offence,"  The  Lords  ac- 
quainted the  Commons  that  they  had  received  a  gracious  message, 
which  filled  their  hearts  full  of  comfort  and  joy  ;  and  tliey  prepared 
an  answer  to  thank  the  king,  and  to  let  him  know  that  they  would 
take  his  message  into  such  speedy  and  serious  consideration  as  a 
proposition  of  that  great  importance  required.  The  Puritans  ra- 
fuaed  to  second  the  Peers'  views,  and  coupled  tjieir  refiisal  with  a 
demand  tliat  "  the  king  would  be  pleased  to  put  the  Tower  of  Lon- 
don, with  all  other  forts  and  militia  of  the  whole  kingdom,  into 
such  hands  as  the  Parliament  thould  confide  in,"  The  Lords  re- 
jected the  proposed  addition,  and  the  offer  of  the  king,  as  well  as 
the  demand  of  the  Commons,  came  to  nothing. 
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The  king  gave  the  royal  assent  to  several  bills,  of  which  the  onlj 
one  demanding  our  attention  was  a  bill  for  taking  away  the  temporal 
power  of  the  bishops  and  clergy.  It  was  the  third  which  had  heea 
introduced  into  this  Parliament  for  a  similar  purpose.  The  first 
was  "  A  Bill  to  restrain  Bishops  and  others  ia  Holy  Orders  from 
intermeddling  in  secular  affairs,"  which  was  sent  up  to  the  Lords 
on  the  Ist  of  May,  1641,  and  was  carried  then  through  all  the  in- 
termediate  stages  to  the  third  reading,  where  it  was  rejected  by  a 
large  majority.  The  second  was  brought  in  on  the  liUth  of  May, 
by  Sir  Edward  Dering,  and  was  entitled  "  A  Bill  for  the  utter 
abolishing  and  taking  away  all  Archbishops,  Bishops,  their  Chan- 
cellors and  Commissaries,  Deans  and  Chapters,  Archdeacons,  Pre- 
bendaries, Chanters,  Canons,  and  all  other  their  under  officers." 
This  received  the  name  of  the  "  Root  aud  Branch  Bill."  and  is  a 
fair  specimen  of  Puritan  toleration.  Puritanism  has  but  one  argu- 
ment for  its  opponents  and  the  institutions  it  desires  to  overthrow. 
That  argument  is — abolition.  They  are  "  malignant,"  and  must, 
therefore,  be  "utterly  abolished."  The  Root  and  Branch  Bill  was 
debated  with  great  passion  for  twenty  days,  but  was  never  brought 
to  a  conclusion,  having  been  discontinued  on  account  of  the  king's 
departure  into  Scotland. 

The  title  of  the  third  was  "  An  Act  for  disabling  all  persona  in 
Holy  Orders  to  exercise  any  temporal  jurisdiction  or  authority." 
It  enacted  that  no  archbishop  or  bishop,  or  other  person  in  Holy 
Orders,  should  at  any  time  after  the  15th  of  February,  1641,  have 
any  seat  or  place,  suffrage  or  voice,  or  use  or  exeoute  any  power  or 
authority  in  the  Parliaments  of  tjiis  realm ;  nor  should  be  of  the 
privy  council,  oi  justice  of  the  peace,  of  oyer  and  terminer,  or 
jail-delivery ;  or  execute  any  temporal  authority  by  virtue  of  any 
commission,  but  should  be  wholly  incapable  and  disabled."  The 
Lords  passed  this  bill  almost  with  unanimity,  onit/  three  bishops  dti- 
tenting.  The  king  took  time  for  consideration,  which,  being  reported 
to  the  Commons,  they,  with  the  imperious  and  indecent  haste  which 
now  characterized  their  proceedings,  resolved  that  delay  was  denial, 
and  desired  the  Lords  to  join  them  in  reasons  for  hastening  the  royal 
assent.     It  was  given  a  few  days  afterwards  by  commission ;  and 
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thus  the  PuritaDS-obtaintid  at  last  the  remoTal  of  the  bishops  from 
Parliament,  for  which  they  had  bo  long  and  earneatlj  eontonded. 

It  would  have  beea  supposed  that  Charles  would  have  complied 
with  any  demand  that  could  be  made  upon  him,  if  he  assented  to  a 
measure  80  sweeping  and  so  repugnant  to  hia  feelings  as  that  just 
described ;  but  he  at  length  took  a.  decided  stand  against  the  de- 
mand of  the  Parliament  for  his  assent  to  an  ordinance  conceraing 
the  militia,  by  whick  persona  to  be  nominated  by  the  Commons 
should  be  intrusted  with  authority  over  the  militia  of  the  kingdom. 
He  declined  to  concur  in  that  ordinance;  and  in  an  answer  to  the 
Lords,  through  the  lord  keeper,  he  declared  "  that  he  could  not 
divest  himself  of  the  just  power  wliich  Gfod  and  the  laws  of  his 
kingdom  had  placed  ia  him  for  the  defence  of  his  people,  and  to 
put  it  into  the  hands  of  others  for  any  indefinite  time."  It  was 
thereupon  "  resolved  that  tbe  king's  answer  was  a  direct  denial  of 
their  desires ;  that  those  who  advised  it  were  enemies  to  the  state  ■ 
that  if  the  king  should  persist  in  it,  it  would  hazard  the  peace  and 
safety  of  hia  kingdom,  unless  a  speedy  remedy  were  applied  by  the 
wiadoin  and  authority  of  both  houses  of  Parliamoct;  that  such 
parts  of  the  kingdom  as  had  put  themseives  in  a  position  of  defence 
against  the  common  danger,  had  done  nothing  but  what  was  justifi- 
able ;  that  it  would  be  a  great  hazard  to  the  kingdom  if  the  king 
removed  to  any  remote  parts  from  his  Parliament,  where  they  could 
not  havL  convenient  access  to  him  on  all  occaaions ;  and  they  de- 
sired also  that  the  pnnce  might  eome  to  St.  James's,  or  to  some 
place  near  Lonijn  where  he  might  continue." 

ThesL  r  solutions  were  embodied  in  a  message  from  both  houses 
to  the  king  in  which  it  was  dtchred  "  that  they  were  enforced  in 
all  humility  to  protest  that  if  the  kmg  should  persist  in  his  denial, 
tht  dangers  and  distempers  of  the  kingdom  are  such  as  will 
endure  no  longer  del  ly  and  unless  he  graciously  assured  them, 
by  their  mesaengern  that  he  would  speedily  apply  his  royal 
assent  to  the  satiafaution  jf  the  r  former  desires,  they  should  be  en- 
for  ed  f)r  the  aifety  f  his  majesty  and  the  kingdom,  to  dispose  of 
the  m  htia  in  auch  manner  as  they  had  propounded,  and  they  resolved 
to  do  it  accordingly." 

The  king  returned  an  answer  on  the  2d  of  March,  from  hia 
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palace  of  Theobald's.  He  said :  "  I  am  so  muoli  amazed  at  this 
message,  that  I  know  not  what  to  answer.  You  speak  of  jealousies 
and  fears.  Lay  yeur  hands  on  jour  hearts  and  aak  yourselves 
whether  I  may  not  likewise  be  disturbed  with  fears  and  jealousies ; 
and  if  so,  I  assure  you  this  message  hath  nothing  lessened  them. 
For  the  militia,  It!  ght  mu  h  f  "t  h  f  I  t  tl  t  wer, 
and  am  so  much  assn    d   h  t  th    a    w  bl    t    wl    t      jus- 

tice or  reason  you  c  k         I    n  h  <rr     t  tl    t  I     h  li  not 

alter  it  in  any  point      Fmy        d  >ulwht      ight 

be  so  safe  and  bono    hi     th  t  I  b  d  t      b       t  ray    If  from 

Whitehall.     Ask  y         1        wh  tb      I  b  t      P         y  son, 

I  shall  take  that  ca  f  h  m  wb  b  h  11  j  t  f  m  t  G  d  as  a 
father,  and  to  my  d  m  k    g      T  I  d       I  you 

apon  my  honor,  that  I  h  tb       1 1  b  t    f  p  d  ju     ee  to 

my  people,  which  I   h  11  by    11  f  n  k  t     p  and 

maintain ;  relying     j       thgd  dp       dn       fGdfor 

the  preservation  of  m      If      d  my    ^ht 

We  must  here  stop.  We  have  brought  the  contest  between  tbe 
kmg  ind  the  Parliament  to  an  issue,  and  we  have  come  to  the  end 
of  the  legislation  by  which  we  proposed  to  limit  tbe  extent  of  our 
bistorioa!  inquiries.  There  is  no  farther  statute  to  record  in  this 
reign,  all  that  follows  is  without  regard  to  the  principles  or  prac- 
tice of  the  ancient  constitution.  The  difficult  task  will  not  he  at- 
tempted of  estimating  the  degrees  of  blame  or  approval  which  the 
parties  deaers  e,  m  tbe  several  stages  of  the  great  contest ;  hut  upon 
a  genertl  ^  lew  of  it,  not  many  will  he  found  who,  testing  tbe  inci- 
dents by  the  principles  of  tbe  constitution,  would  justify  the  pro- 
ceedings of  Charles,  or  condemn  those  of  the  Parliament,  down  to 
the  epoch  of  tbe  Grand  Remonstrance  ;  for  few  wilt  doubt  that  if 
his  policy  and  course  of  action  bad  not  been  broken  down,  despot- 
ism would  have  been  established.  It  is  from  the  time  of  his  de- 
parture for  Scotland — after  having  passed  the  series  of  acts  for  ex- 
tending and  confirming  the  liberties  of  the  people— that  it  may  be 
unhesitatingly  asserted  that  the  Parliament  would  have  served  their 
country  beat  by  taking  their  stand  on  the  laws  then  established,  and 
ou  tbe  institutions  as  modified  by  those  laws,  and  by  directing  their 
great  power  and  iuftuencc  to  keep  the  kiug  within  the  hounds  of 
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eonatitutioDal  goyeriinient,  under  competent  ministers,  of  whom  lie 
about  that  time  made  a  selection  that  the  Comiuoas  might  have 
approved.  When  we  look  forward  to  the  Restoration,  and  notice 
the  laws  that  were  then  passed  by  way  of  complement  to  the  legis- 
lation of  this  reign,  we  feel  assured  that  such  laws  might  have  been 
obtained  from  Charles  at  the  same  time  &s  the  other  laws ;  and 
with  much  less  reluctance  than  those  repealed  at  the  Bestoration, 
which  be  submitted  to  pass.  It  is  common  to  reply  to  such  obser- 
vations by  pointing  out  the  perSdiousness  of  Charles's  character, 
and  his  secret  resolve  to  overthrow  the  concessions  involuntarily 
made,  if  he  should  recover  his  power  or  the  vigilance  of  the  Com- 
mona  should  be  relaxed ;  and  it  must  be  confessed  that  his  attempt 
against  the  five  members  very  much  weakened  the  hope  which  ap- 
pears before  that  attempt  to  have  been  entertained,  that  he  would 
content  himself  with  the  constitutional  position  iu  which  the  new 
laws  placed  him,  and  would  carry  on  the  government  under  the 
guidauee  of  constitutional  ministers.  But,  on  the  other  hand,  it 
must  be  considered  that  Charles  had  received  a  severe  lesson — that 
he  could  not  hope  to  avert  the  vigilance  and  determination  of  the 
Commons — and  that  the  failure  of  his  attaek  on  the  five  members 
prepared  him  for  yet  greater  submission ;  and  it  would  have  re- 
quired— probably  on  bis  part,  and  certainly  on  the  part  of  his  min- 
isters— the  venture  of  their  lives  and  fortunes,  to  have  attempted 
again  to  govern  the  country,  aad  te  raise  supplies,  on  prin- 
ciples put  down  by  law  and  condemned  by  all  parties.  On  the 
whole,  therefore,  we  must  observe  that  all  the  good  in  this  reign 
was  accomplished  before  Puritanism  bad  gained  an  ascendency 
among  the  Commons ;  and  that  from  the  day  when  they  discovered, 
by  the  vote  on  the  Grand  Remonstrance,  that  they  had  a  petty  ma- 
jority in  that  house,  tjie  downward  progress  of  affairs  began.  The 
truth  is,  Puritanism  is  always  proacriptive — always  aiming  at  des- 
potio  domination.  In  Englaod,  in  the  reign  of  the  unhappy  Charles, 
as  in  these  unhappy  States  to-day,  it  must  and  will  rule,  and  iU  rule 
ts  ruin .' 

The  breach  between  Charles  and  the  Parliament  became  com- 
plete in  August,  and  during  nearly  eighteen  years  the  country  went 
through  the  vicissitudes  of  civil  war,  of  government  by  the  Parlia- 
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meat,  by  tie  army,  by  a  council  of  state,  by  a  council  of  officers  ; 
enjoying  tlie  blessings  of  peace  and  settled  governuietit  only  when 
Cromwell,  in  the  name  of  Puritanism,  obtaiaed  and  exercised  ab- 
solute power.  During  thia  whole  period  the  constitution  was  disre- 
garded; and  although  imitated  by  Cromwell  in  the  institutions  be 
established,  these  could  not  acquire  the  freedom  and  independence 
wbicli  distinguished  the  ancient  institutions,  and  they  became  mere- 
ly instruments  of  Cromwell's  will.  During  the  Interregnum,  we 
must  not  look  for  any  eontributiou  to  the  history  of  the  constitu- 
tion; it  was  suspended  thriughout  the  whole  period,  only  recover- 
ing its  action  at  the  Rostoratioi]  To  that  event,  therefore,  wo  must 
EOw  pass ;  although  we  may  admit  that  the  events  of  the  inter- 
mediate period  are  of  the  highest  interest,  and  well  deserving  of 
laborious  study. 
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T  s  1         J    f  Engl    d  d  the  period  of  the  Interregnum, 

dpjl  gan  appl  deprned  of  their  aBOient  gor 
e     m         bu  m      d  forms   and    prLui.iples,  thdt  uheu 

all    PI  wa       bdu  d       dp  wcr  was  finally  Loncentrated  m 

on  nil  h  f  u  d  n  =a  y  imitate  the  ancient  system  aa 
fa  and  a  1  ly  a  h  n  w  1  m  nts  would  assimilate  to  the  old, 
Olivwr  Cromwell  avoiding  the  title  of  king  from  dread  of  the  dis- 
approval of  the  army  to  k  the  title  of  ProUctor  witk  analogous 
powers ;  and  he  instituted  two  houaea  with  similar  functions  to  the 
houses  of  Parliiment  But  not  regarding  the  principle  of  freedom 
which  the  idojtun  of  the  ancient  system  luvolved  or  being  unable 
to  carry  on  his  giyernment  in  accordance  with  it  lie  lid  not  for 
bear  from  the  ex<,roi  e  of  despotic  authority  and  when,  he  had  is 
sued  his  own  ordLnani,i,o  for  the  levjing  of  tixes  he  imitated  the 
worst  proceedings  of  his  predeeessjr  Charles  by  the  intimidation 
of  parties  who  reaiited  paimcit  by  imprisonment  of  their  ad ro 
cates,  and  by  coercion  or  roraoval  of  the  jndgps 

Seldom  if  ever  hia  o  greit  a  cbai  ge  come  nor  tie  manners 
and  customs  of  any  i  ation  as  took  ]  lace  in  Enj^land  on  the  accca- 
sion  of  Charles  II      in^teid    i  tint  fanat  c  gl    m  nh  ..b    du    a^ 
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the  reign  of  the  Commonwealth,  had  repressed  every  expression  of 
pleaBnre  and  induced  a  rude  austerity  of  manners,  a  tast«  for 
elegance  and  refinemeBt,  too  frequently  degenerated  into  luxury 
and  voluptuousness,  diatinguished  the  new  court  and  pervaded 
every  elasa  of  society.  We  should,  however,  form  a  wrong  es- 
timate of  the  nature  of  this  change  did  we  suppose  that  tlie  great 
body  of  the  people  had  become  on  a  sudden  less  religious  or  less 
moral :  it  was  the  reaction  which  naturally  follows  a  period  of  un- 
due restraint.  "  Men,"  says  a  con  temporary  writer,  "  freed  from 
the  bondage  under  which  they  had  been  held,  madly  rushed  into 
every  excess,  and  indulged  in  licentiousness  in  proportion  to  the 
severity  of  the  restraint  under  which  they  had  been  held."  Even 
the  Puritans  themselves  had  undergone  a  groat  and  remarkable 
change  since  their  elevation  to  power ;  they  were  no  longer  that 
small  and  virtuous  body  which  they  formerly  had  been,  but  a  het- 
erogeneous mass,  united  only  by  extravagant  whims  about  dress, 
diversions,  and  postures,  which  brought  the  very  name  of  religion 
into  ridicule  with  the  multitude.  Before  the  civil  wars,  says  Macau- 
lay,  even  those  who  most  disliited  the  opinions  and  manners  of  the 
Puritan  were  forced  to  admit  that  his  moral  conduct  was  generally,  in 
essentials,  blameless;  but  this  praise  was  now  no  longer  bestowed, 
and  unfortunately  was  no  longer  deserved.  The  general  fate  of  sects 
is  to  obtain  a  high  reputation  for  sanctity  while  they  are  oppressed, 
and  to  lose  it  as  soon  as  they  become  powerful.  Soon  the  world 
begins  to  find  out  that  the  godly  are  not  better  than  other  men,  and 
argues,  with  some  justice,  that,  if  not  better,  they  must  he  much 
worse;  and  in  no  long  time, all  those  signs  which  were  formerly  re- 
garded as  characteristic  of  a  saint,  are  characteristic  of  a  kuave. 
Such  was  the  tone  of  public  feeling  at  the  time  of  the  Restoration ; 
both  Presbyterians  and  Independents  had  lost  the  confidence  of  the 
nation ;  and  the  character  of  the  restored  king  tended  in  no  slight 
degree  to  favor  the  spread  of  latitudinarian  opinions.  Acm-tomed 
to  the  lax  morality  of  the  Continental  courts,  Charles  II ,  although 
a  thorough  gentleman  in  manners,  refined  and  elegant  in  tastes, 
amiable  in  disposition,  and  agreeable  in  conversation,  was  never- 
theless a  voluptuary,  and  addicted  beyond  measure  to  sensual  in- 
dolgeuco.      That  such  a  character  in  the  monarch  should  hive  cum- 
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pletely  impressed  itaelf  upon  the  paople,  may  be  iairly  cliarged 
upon  the  tyrannous  Puritanism — more  tyranaous  than  the  most  un- 
limited monarchy — ^undcr  which  the  nation  had  so  long  groaned. 

But,  further  than  to  notice  that  alike  in  action  and  reaotion, 
Puritanism  is  the  most  vicious  pest  of  a  community,  we  do  not  care  to 
carry  these  remarks.  Nor  does  our  space  permit  us  to  dwell  at  large 
on  the  CYents  of  the  reign  of  Charles  II.  To  our  purpose  it  suffices 
to  narrate*  what  are  to  us  the  two  great  acta  of  this  reign — ^the  abo- 
lition of  the  feudal  tenures,  and  the  passage  of  the  Act  of  Habeas 
Corpus,  But  for  these  celebrated  acts  we  could  take  little  pleasure 
in  the  story  of  this  period.  Throughout  the  whole  of  it  we  witness 
the  recovery  of  the  monarchical  element  to  almost  absolute  power, 
through  the  willing  prostration  of  the  people,  tired  of  the  changes 
and  insecurity  of  the  Interregnum,  eager  to  place  their  idol  on  the 
highest  pinnacle  of  sovereigoty ;  and  owing  such  liberty  as  remain- 
ed to  the  forbearance  of  the  king's  ministers.  Hyde,  as  lord  chan- 
cellor, was  the  chief  minister.  He  had  resided  withGharles  abroad, 
where  as  titular  lord  chancellor  he  had  managed  Charles's  affairs; 
and  now  since  his  return,  the  king,  giving  himself  up  to  pleasure, 
left  everything  in  his  chancellor's  hands.  To  his  constitutional 
training  are  to  he  ascribed  the  moderation  of  the  Government,  in 
not  taking  advantage  of  the  transports  that  prevailed.  He  ref  olv- 
ed  (eays  Burnet)  not  to  stretch  the  prerogative  to  what  it  was 
before  the  wars  ;  and  would  neither  set  aside  the  Petition  of  Right, 
nor  endeavor  to  raise  the  courts  of  Star  Chamber  or  High  Commis- 
sion again — which  could  have  been  easily  done  if  he  had  set  about 
it ;  nor  did  he  think  fit  to  move  for  the  repeal  of  the  act  for  trien- 
nial Parliaments,  till  other  matters  were  well  settled.  He  took 
care  indeed  to  have  all  things  extorted  by  the  Long  Parliament 
from  Charles  T.  repealed;  but  in  regard  to  revenues  he  had  no 
mind  to  put  the  king  out  of  the  necessity  of  recourse  to  Pirlument 

"  The  old  civil  polity,"  says  Macaday,"  was  uow,  by  the  generil 
consent  of  both  the  great  parties,  reestablished.  It  was  jgiin  ex 
actly  what  it  had  been  when  Charles  I.,  eighteen  years  before, 
withdrew  from  his  capital.  All  those  acts  of  the  Long  Parliament 
which  had  rcceiveJ  the  royal  assent  were  admitted  to  hi'  still  in 
force.     One  fresh  concession,  a  concession  in  which  the  C  u  ilicra 
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were  even  more  deeply  interested  than  the  Roundheads,  was  easily 
obtained  from  the  restored  king.  The  military  tenure  of  laud  had 
been  oiiginaUy  created  as  a  means  of  national  defence.  But  in  the 
course  of  ages,  whatever  was  useful  in  the  institution  had  disappear- 
ed ;  and  nothing  was  left  but  ceremonies  and  grievances,  A  land- 
ed proprietor  who  held  an  estate  under  the  crown  by  knight  ser- 
rice — and  it  was  thus  that  most  of  the  soil  of  England  was  held — 
had  to  pay  a  large  fine  on  coming  to  his  property.  He  eould  not 
alienate  one  acre  without  purchasing  a  liceuse.  When  he  died,  if 
bis  domains  descended  to  an.  infant,  the  sovereign  was  guardian,  and 
was  not  only  entitled  to  great  part  of  the  rents  during  the  minor- 
ity, but  could  require  the  ward,  under  heavy  penalties,  to  marry 
any  person  of  suitable  rank.  The  chief  bait  which  attracted  a 
needy  sycophant  to  the  court  was  the  hope  of  obtaining,  as  the  re- 
ward of  servility  and  flattery,  a  royal  letter  to  an  heiress.  These 
abuses  bad  perished  with  the  monarchy.  That  they  should  not  re, 
rive  with  it  was  the  wish  of  every  landed  gentleman  in  the  kingdom. 
They  were  therefore  solemnly  abolished  by  statute;  and  no  relic 
of  the  ancient  tenures  in  chivalry  was  suffered  to  remain,  except 
those  honorary  services  which  are  still,  at  a  coronation,  rendered 
to  the  person  of  the  sovereign  by  some  lords  of  manors." 

The  surrender  of  these  feudal  revenues  had  been  the  subject 
of  treaty  with  James  I. ;  but  the  treaty  failed,  aa  we  have  seen, 
from  the  uncertainty  felt  by  the  Parliament  whether,  when  they 
had  granted  the  compensation,  the  surrender  would  be  binding  on 
the  king's  successors,  on  the  principles  of  divine  right.  Charles  I., 
at  the  treaty  of  Newport,  consented  to  surrender  the  revenues  for 
an  annual  sum  of  £100,000.  The  Long  Parliament  voted  the  abo- 
lition of  them  unconditionally,  declaring  that  they  had  a  right  to 
take  away  the  burden,  as  a  recompense  to  the  whole  kingdom  for 
having  ventured  their  lives  and  fortunes  in  that  time  of  great  dis- 
traction ;  and  from  that  period  the  revenues  were  not  collected, 
and  the  court  of  wards  ceased  to  esercise  its  functions.  The  Con- 
vention Parliament,  as  it  was  called  whioh  settled  the  Restoration, 
proceeded  on  the  principle  of  compensation ;  and  resolved,  as  a 
consideration  of  the  surrender,  to  m^ke  up  the  king's  entire  rev- 
enue  to   £1,200,000  pi^r  (imwiii,  to   be  derived  in  part  from  a  per- 
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petual  escise  of  all  beer  and  other  lic[uor8 ;  a  tax  wliicli  had  been 
introduced  by  the  Long  Parliament  for  short  periods,  yet  not  with- 
out being  charged  with  relieving  the  landowoers  at  the  expense  of 
the  communitj.  The  act  which  affected  the  abolitiou  of  the  feudal 
tenures,  also  imposed  the  duties  which  were  its  compeosation.  It 
is  entitled  "  An  Act  for  taking  away  the  Court  of  Wards,  and 
Liveriea,  and  Tenures  in  Oapite  and  by  Knighfs  Service,  and  Pur- 
veyance, aud  for  settling  a  Rerenue  on  His  Majesty  ia  lieu  tliereof." 
It  adopted  the  intermission  of  that  court  by  the  Long  Parliament, 
on  the  24th  of  February,  1645,  as  the  date,  of  the  abolition ;  and 
it  enacted  "  that  the  court  of  wards  and  liveries,  and  all  ward- 
ships, liveries,  primer  seisins,  and  ousterloraains,  values  aad  for- 
feitures of  marriage,  by  reason  of  aay  tenure  of  the  king's  majesty, 
or  of  any  other,  by  knight  service,  and  all  other  gifts,  grants,  char- 
ges, or  incidents  arising  for  or  by  reason  of  wardship,  liveries,  pri- 
mer seisins,  or  ousterlemaius,  be  taken  away  and  discharged  from 
the  24th  of  February,  1645,  and  that  all  fines  for  alienations,  and 
also  aid  pm-Jil  marier,  and  pur  fair  fiU  chsealwr,  be  taken  away  and 
discharged  as  from  the  same  day." 

All  tenures  of  land  held  of  the  king  or  of  any  other  person  or 
persons,  bodies  politic  or  corporate,  were  declared  to  be  turned 
into  free  and  common  socage,  discharged  from  the  feudal  charges 
aud  incidents,  from  the  24th  day  of  February,  1645 ;  and  all  future 
grants  of  lands  by  the  king  to  be  in  free  and  commoa  socage." 
But  it  ia  declared  that  the  act  should  not  take  away  copyhold 
tenures,  frank-aim oign,  nor  the  honorary  services  of  grand-ser- 
jeantry. 

The  act  consulted  the  principles  of  human  nature  by  transfer- 
ring the  guardianship  of  children  under  twenty-one,  and  not  married 
at  the  time  of  their  father's  death,  aad  the  management  of  their 
lands  and  property,  to  guardians  to  be  appointed  by  the  father,  by 
deed  in  his  lifetime,  or  by  his  will. 

It  was  enacted  that  henceforth  "  no  money  or  other  thing 
should  be  paid  or  levied,  in  regard  of  aay  provision,  carriages,  or 
purveyance  for  the  king,  his  heirs  or  successors ;  that  no  person, 
under  warrant,  commission,  or  authority,  under  tlie  great  seal  or 
otherwise,  by  color  of  making  provision  or  purveyance  for  the  king 
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because  tbe  G-overnmeut  is  always  open  to  potitiona  fur  the  disposal 
of  tbe  property  in  favor  of  persons  having  equitable  or  moral 
cUima  to  it 

Thus  ended  the  oppressioa  of  the  feudal  system  m  England, 
wbieb  bid,  for  agei,  rested  like  ao  incubus  upon  tie  people  What- 
ever fttruggles  might  yet  remain,  the  spirit  of  individual  treedom 
was  at  length  established,  and  we  ciunot  wonder  that  the  same 
rcigu  which  saw  the  hual  abolition  of  this  syttem  ot  obsolete 
aulocrafy  should  haie  ilso  si,en  the  pa  sage  of  the  Habeas  Corpus 
Act 

HABEAS  OoEPua  IS  an  an:,ient  English  writ  which  has  bei,n  used 
for  a  vanity  of  purposes  from  the  remotest  antiquity  It  is  ad- 
dressed to  ft  shfriff  or  otner  oftieer,  xnd  commands  him  to  have  tbe 
bidj  ot  the  person  named  at  a  certun  place  and  time  When  all 
writs  were  in  Latin,  tbe  chiracteriziug  words  ot  this  writ  were  ui 
habeas  torjms,  and  the  name  has  long  survned  the  use  of  these 
words  m  the  writ      One  of  the  purposes  for  which  it  wis  nsed  was 
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tn  recover  fiLeljni  which  had  been  wrongfully  takm  away.  Per- 
sonal liberty  w^s  alniys  asserted  by  the  common  law  from  its 
earliest  ages ,  and  it  was  alway?  assailed  by  kings  who  would  be 
tyrants,  witli  an  earnestness  proportioned  to  their  tyranny.  Hence 
(t  bet-ame  neLes^ary  to  deolire  in  the  most  aolemn  manner  in  Magna 
Charta,  that  "  no  man  shall  be  taken  or  imprisoned  but  by  the 
lawful  judgment  of  bis  peer-  oi  h\  the  law  of  tkt  land  ;  "  and 
this  clause  more  thin  anj  other  has  given  to  that  instrument  the 
name  of  the  palladium  of  Englisih  Uberty  a  name  which  is  equally 
deserved  by  the  writ  of  habtas  corpus  For,  on  the  one  hand,  the 
great  charter  did  lie  t  enact  this  as  a  new  rule  of  law,  but  only  de- 
clared it  to  be  the  law  of  tbe  land ,  and  on  tbo  other,  its  force  and 
influence  gradually  faded,  m  despite  of  repeated  formal  confirma- 
tions, and  this  law  became  actiiil  and  operative  only  by  means  of 
the  habeas  corpus.  This  writ  was  issuable  from  the  kini,'3  bench 
and  it  was  used  to  protect  or  restore  liberty,  by  bringing  the  j  nsoncr 
before  the  court,  whose  duty  it  was  to  order  his  immediate  di&eharge 
if  he  were  not  restrained  of  his  liberty  according  to  law  But  it 
was  evaded  by  courts  and  sheriffs  who  were  disposed  to  support 
royal  or  ministerial  usurpations ;  and  it  became  so  powtrkss  that 
early  in  the  reign  of  Charles  I.  the  court  of  king  s  bench  formally 
decided  that  they  had  no  power  to  release  any  per'ion  imp  i  oned 
without  any  cauie  assigned,  if  he  were  imprisoned  by  the  express 
command  of  the  king,  or  by  the  lords  of  the  privy  council  The 
Petition  of  Eight  asserted  the  illegality  of  this  decision  and  dee'ared 
that  "  no  freeman  should  be  imprisoned  or  detained  without  cause 
shown,  to  which  he  raav  make  inswer  according  to  Kw  "  But  the 
means  of  enforcing  this  rule  were  still  imperfect,  and  personal  liberty 
was  still  violated ;  and  by  16  thirles  I  ch  10  various  provisions 
were  enacted,  intended  to  make  the  writ  of  habeas  corpus  more 
effeetua).  But  this  was  not  enjugh  The  judges  stilt  continued 
to  refuse  the  writ  at  their  pleasure  or  i=^ued  it  only  m  term  time  ; 
and  prisoners  were  sent  to  distant  lails  where  sheriffs  and  jailers 
refused  to  obey  it ;  or  if  the  party  impnsoned  were  bronj,ht  before 
an  examining  court,  bis  liberty  was  still  withheld  on  frivolous  jre- 
tences,  At  length,  in  tbe  thirty-first  year  ol  the  reign  ot  Charles  II. 
{1679),  what  is  now  understood  by  the  Habeas  Corpus  Act  was  en- 
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auted.  It  consisted  of  a  variety  of  provisions,  devised  with  so 
much  skiW  and  ao  weil  a.dapted  to  give  eacli  other  mutual  support, 
that  it  may  safely  be  asserted  that  personal  liberty  must  be  safe  so 
long  as  this  law  remains  in  force.  Evasion  of  it  in  England  is 
almost  impossible;  in  the  United  States  it  was  till  recently  believed 
to  be  entirely  so  ;  and  it  can  be  successful  only  by  a  positive  and 
open  violation  of  the  law,  or  by  a  distinct  denial  of  the  writ.  We 
owe  tbis  admirable  law — which  is  the  protection  of  the  innocent, 
not  tba  defence  of  the  guilty— to  Lord  Shaftesbury,  who,  when  he 
was  appointed  lord  ehancellov,  bad  received  no  legal  education 
whatever,  and  made  no  pretence  to  any  knowledge  of  technical  law ; 
nor  could  his  best  friends,  then  or  since,  claim  for  him  the  credit 
of  any  especial  regard  for  liberty,  or  any  moral  excellence  whatever. 
It  happened,  however,  that  his  persona!  purposes  at  the  moment 
were  such  as  to  induce  him  to  make  this  law  as  practical  and  as 
effectual  as  possible ;  and  he  brought  to  this  object  all  the  resources 
of  his  genius  and  esperienee,  and  by  their  help  succeeded  in  giving 
t    tl        t  ffi  ■      y  wh'  h    h     1  wy       wh     h  d  b  w    k 
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present ;  and  to  summon  the  person  restraining  the  alleged  prisoner 
to  be  there  also,  and  bring  with  him  the  cause  of  the  restraint,  that 
all  parties  may  then  and  there  submit  themselves  to  whatever  may 
be  lawfully  adjudged  and  ordered  in  their  behalf  The  language 
varies  in  different  statutes  which  give  the  form  of  the  writ ;  but  it 
is  always  substantially  as  above. 

'2.  The  writ  must  be  granted,  a*  of  right,  by  any  of  the  justices 
of  the  higher  courts,  and,  in  tlieir  absence  or  inaccessibility,  by  any 
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of  those  of  a  lower  court,  down  to  justices  of  tlie  quorum  ;  the  law 
covering  in  this  respect  a  wide  range,  so  as  to  insure  to  every  appli- 
cant some  one  from  whom  thia  redress  or  remedy  may  conie. 

3.  It  must  be  granted  at  any  time  when  it  13  prayed  for,  whether 
a  court  be  sitting  or  not. 

4.  It  must  be  granted  either  to  the  party  himself  restrained  of 
his  liberty,  or  to  any  one  applyiug  for  him ;  and  if  his  name  be  un- 
known, the  best  description  which  can  readily  bo  given  is  sufficient, 

5.  The  application  must  be  in  writing,  and  must  be  verified  by 
the  oath  of  the  applicant. 

6.  The  sheriff  or  other  officer  to  whom  it  is  directed  must  ren- 
der prompt  obedience  and  make  immediate  service,  and  return  the 
writ  forthwith,  with  a  full  statement  of  his  doings, 

7.  It  must  be  returned  before  the  proper  magistrate  at  chambers, 
if  a  court  to  wbich  it  is  made  returnable  be  not  then  in  session. 

8.  Upon  the  return,  the  alleged  prisoner  being  present,  the  case 
is  tried ;  and,  unless  sufficient  cause  for  his  imprisonment  is  shown, 
he  is  ordered  to  be  discharged  at  once. 

9.  If  not  wholly  discharged,  the  court  or  magistrate  may  order 
him  to  be  discharged  on  giving  reasonable  bail,  if  he  be  held  for 
any  bailable  offence  or  cause. 

10.  In  some  of  the  Slates  it  is  provided  that  the  writ  may  not 
issue  if  the  party  restrained  be  imprisoned  for  crime,  or  in  execu- 
tion civil  or  criminal,  and  by  lawfiii  warrant.  In  others  these  ex- 
ceptions are  not  raade,  but  if  facts  like  these  appear  on  trial  the 
prisoner  is  remanded. 

11.  In  general,  after  a  party  has  been  discharged  on  habeas 
corpus,  he  cannot  again  be  imprisoned  or  restrained  of  his  liberty 
for  the  same  cause. 

12.  The  issuing  of  the  writ  by  the  magistrate  applied  to,  and 
prompt  and  full  obedience  to  it  by  the  officer  or  otiier  person  to 
whom  it  is  directed,  are  secured  by  heavy  penalties;  and  also  by 
the  fact  that  any  applicant  to  whom  the  writ  is  refused  by  one 
magistrate  may  apply  to  another,  and  the  number  of  those  to  whom 
he  may  thus  resort  is  so  large  that  it  is  hardly  possible  for  them 
all  to  be  corrupted,  or  for  any  reason  indisposed  to  render  due 
obedience  to  the  law. 
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The  vast  importance  of  tliia  law  can  be  appreciated  o:^ly  by 
those  who  have  espericnced  or  studied  the  history  of  despotism. 
Whether  the  ruling  authority  of  tho  nation  (be  it  in  the  hands  of 
one  or  many)  shall  be  absolute  or  subordinated  to  law,  must  depend, 
in  the  last  result,  upon  its  power  over  the  persons  of  those  who  are 
sulject  to  t  Whatever  he  the  law  f  there  be  a  sovere  g  whe  1  er 
emperor  or  pres  dent  who  mav  d  ■iregar  1  t  and  p  t  n  atr  ct  ai 
pr  snnu  ent  those  wh  res  st  h  n  if  he  may  suhst  tule  h  s  Tn 
command  for  law  and  take  away  from  soc  tj  and  from  all  powi-r 
of  resort  to  law  those  who  do  not  obey  h  n  it  is  obv  ous  that  there 
can  bo  o  d  s  led  uce  a  d  no  re  t  n  e  wh  ch  s  not  rebell  on  f 
t  be  I  ut  down  or  re  olut  o  f  t  su  ceed  The  h  tor  es  of 
Frince  and  ol  Engla  d  offer  tl  e  mo  t  pertect  ill  latrat  on  of  ti  s 

Beg  nn  ng  from  the  feudal  ages  th  se  countr  e  stood  ab  ut 
upon  an  e^ual  ty  n  respect  to  tl  e  power  of  t  e  sovere  gn  and  the 
pers  nal  r  ^hts  of  the  ubject  Under  some  of  her  monar  hi  of 
the  Plant  f.enet  and  T  lor  fam  1  es  England  seened  to  b  y  Id  g 
her  elf  uf  to  a  m  re  al  solut-e  ty  aonj  than  was  known  to  her 
ne  ghb  rs  But  as  the  a^ea  went  on  t  became  ■tpp  rent  u  Fran  e 
that  tic  subject  on  of  the  c  t  aen  to  the  ov  re  gn  became  w  th 
every  f,  erat  on  more  on  |  lete  By  ns  d  ous  rather  than  pea 
iner  ascs  the  power  of  tl  e  k  g  or  rather  tl  e  p  w  r  of  m  uisters 
who  acted  m  tl  e  na  ne  of  the  fc  ng  to  impr  '<on  at  tl  e  r  pi  asu  e 
whom  the^  would  1  r  p  1  t  al  or  personal  publ  c  or  pr  i  e  r  a 
sons  be  ame  so  e  t  r  ly  eatabl  hed  that  every  m  n  ter  of  the 
crown  ha  1  t  a  sa  1  t  large  nu  her  f  blank  ieiirc*  ie  a  I  t  {or 
letters  under  the  pr  vy  seal  of  the  k  ng)  wh  eh  he  could  fill  th 
names  at  1  pleasure  an  1  b\  wl  ol  the  pol  ce  w  re  a  tl  r  zp  1  and 
comman  1  d  to  mp  on  the  party  nan  cd  and  hold  ha  up 
at  the  pleasure  f  the  m  ii  ter  The  Bast  t  becm  a  r  g 
m  trument  of  -tat  and  m  its  cells  lay  th  wl  o  were  jl  d 
there  onl  at  the  p  c  on  or  the  cipr  ee  of  s  me  m  n  ater  nd  who 
reman  1  1  ere  only  beca  se  they  were  torgotten  Of  course  this 
state  of  th  ngs  could  not  last  for  no  one  aoqua  nted  w  th  h  man 
nature  could  doubt  th  t  sucl  irrespons  ble  a  d  en  rmou  |  ow  r 
woull   be   ir  dgiomlj   abu  el       Th  ref  re   tl  e   Fr  a  1   r  v  1  t    n 

ne  to  io  the  woik  wh    h  a  u  t  1"    d  ae  a  d  o  ly  rev  1  t  o       nld 
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do  j  and  therefore  the  reign  of  terror  almost  necessarily  replaced 
tbe  gilded  and  graceful  despotism  which  had  heen  its  parent.  But 
this  could  not  endure,  and  peih-ipH  the  changes  which  have  since 
given  to  that  country  almost  eiery  possible  form  of  government, 
agree  only  in  proving  tha,t  in  rrain,u  there  is  not  that  training 
for  personal  lihertj,  that  inwrought  determination  to  be  personally 
free  at  all  hazards,  which  can  become  a  part  of  the  life-blood  of  a 
nation  only  after  many  geacrations  have  enjoyed  the  blessings  of 
freedom,  and  can  alone  effectually  secure  and  permanently  preserve 
that  liberty  which  is  the  fruitful  spring  of  every  other  good. 

If  we  now  turn  to  England,  we  have  seen  that  in  the  Anglo- 
Sason  times,  despotism  was  rarely  attempted  and  never  successful ; 
that  the  laws  and  institutions  of  those  days  are  all  founded  on  the 
presumption  of  personal  liberty  and  rights ;  that  this  element  of 
character  might  for  a  time  be  suppressed  or  enfeebled,  but  that  it 
could  never  be  annihilated ,-  that  it  rose  from  time  to  time  into 
prominence  and  activity,  and,  as  opportunity  could  he  offered  or 
could  he  made,  gradually  asserted  itself,  first  in  the  fact  of  a  com- 
mon law,  which  the  courts  regarded  as  binding  upon  them ;  then,  in 
the  recognition  of  personal  liberty  and  right  as  an  unc[uestioaable 
principle  of  the  common  law  ;  th(,a  bj  such  timely  adsortious  as  in 
Magna  Charta,  ia  the  Petition  of  Kight  and  finallj  m  that  Act  of 
Habeas  Corpus  which  we  may  well  hope  his  settled  the  question 
for  all  time.  That  the  habeas  corpus  was  once  sufficiently  valued 
in  the  United  States  may  be  inferri.d  from  the  tact  that  the  Federal 
Constitution  provides  that  "  the  provisions  of  the  act  shall  not  be 
suspended,  unless  when  in  case  of  rebellion  or  lnv^blon  the  public 
safety  may  require  it ; "  and  there  is  a  provision  tj  the  same  effect 
in  some  of  the  State  constitutions  E\  erywhere  the  statute  itself  is 
enacted,  and,  so  far  as  words  can  have  the  effect  made  stringent  and 
effectual.  The  time,  however,  has  njw  pa  sed  when  laws  and  con- 
stitutions may  be  trusted  as  completi,  securities  and  guarantees  of 
rights.  It  is  not  certain,  it  is  vtry  doubtful  whether  in  these  States 
the  value  of  the  right  of  personi!  liberty  1=  suSiciently  apprehended. 
Adhue  iubjudice  lis  est.  It  is  a  question  that  will  verily  speedily 
bo  set  at  rest. 
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JAMES   n.— THE    REVOLUTION.— BILL    OF    RIGHTS.— ACT   OF 

E  T  EME 


The  b    wee    p       ga  d  f     d  m  was  b      ght  to  a 

conclusion  in  the  reign  of  James  II.,  who  ascended  the  throno  on 
the  6tli  of  February,  1685.  His  brief  reign,  if  we  estimate  it  bj 
the  events  which  resulted  from  it,  is  perhaps  the  most  important  in 
the  history  of  the  constitution.  He  was  a  Komaniat  of  the  etemest 
bigotry.  He  was  so  confident  in  his  divine  right  as  king,  that  he 
seemed  blinded  to  any  danger  from  the  open  profession  of  the  pro- 
scribed religion ;  and  in  reliance  on  that  right,  and  on  the  passive 
obedience  of  the  people,  he  violated  almost  every  fundamental  law. 
The  simple  narrative  of  hi.s  illegal  acts  furnished  an  ample  justifica- 
tion of  his  removal  from  tho  throne;  and  the  reaffirmation  am 
liamentary  declaration  of  the  violated  laws  formed  the  chief  part  ol 
the  code  of  rights  and  liberties  deemed  necessary  for  a  permaneni 
constitutional  government.  The  Declaration  of  Rights  which 
lowed  his  abdication  was  founded,  not  uoon  abstract  or  theoretical 
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principles  of  governttient,  but  upon  wtat,  in  legal  phrase,  may  be 
called  James's  overt  acts  of  treason  to  the  natiou. 

There  had  been  in  the  reign  of  Charles  II.,  so  much  dislike  and 
even  dread  of  James's  auccession  to  the  throne — a  dread  increased 
bj  the  panic  spread  by  the  so-called  Popish  plot — that  a  large 
party  in  the  nation  endeavored  to  exclude  him  from  the  succession, 
on  the  ground  of  his  being  a  Papist.  The  House  of  Commons 
passed  a  bill  for  that  purpose,  and  for  banishing  him  from  the  liing- 
dom  ;  from  which  fate  he  was  only  saved  by  a  majority  in  the  House 
of  Lords.  The  Esclusioc  Bill  long  and  deeply  agitated  the  nation 
and  the  Government  j  and  when  James  had  ascended  the  throne  the 
people  had  become  divided  into  two  parties,  under  the  then  new 
but  now  familiar  names  of  Whigs  and  Tories.  Those  who  were 
inimical  to  Popery — as  well  on  religious  grounds  as  from  the  en- 
couragement it  gave  to  the  doctrines  of  divine  right  and  passive 
obedience,  but  who  were  at  the  same  time  favorable  to  religious 
toleration  among  Protestant  sects — were  called  Whiga  ;  while  those 
wh o,ho Id ing  those  doctrines  as  of  irremovable  obligation,  and  although 
they  supported  the  exclusive  authority  of  the  Protestant  established 
Church,  would  not  concur  in  depriving  oven  a  professed  Papist  of 
hia  right  of  succession  to  the  throne^were  colled  Tories. 

At  the  accession  of  James,  the  laws  for  the  exeluaiv 
ment  of  the  Church  of  England  were  clear,  and  defined  by  laws  not 
only  explicit,  but  extremely  rigorous  in  their  provisions.  Charles 
II.  had  on  several  occasions  endeavored  to  produce  some  alleviation 
of  these,  but  he  was  told  by  Parliament  that  he  had  no  power  of 
interference,  and  that  no  alteration  could  be  made  but  by  an  act  of 
Parliament.  Those  laws,  therefore,  the  king  of  England  was  bound 
to  conform  to,  both  !n  his  own  person  and  in  hia  government, 
James  felt  the  force  of  these  obligations.  In  his  firat  address  to  his 
privy  council  he  eaid  he  had  been  reported  to  be  a  man  for  arbitrary 
power ;  but  that  was  not  the  only  story  that  had  been  made  of  him, 
and  he  should  make  it  hia  endeavor  to  preserve  the  government  in 
church  and  atate  as  it  was  then  established.  But  he  made  it 
known  after  his  brother's  funeral,  that  he  had  died  a  Roman  Catho- 
lic ;  and  he  himself  soon  afterwarda  appeared  publicly  at  mi^s. 

Parliament  assembled  on  the  10th  of  May,  1C85,  by  virtue  of 
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proclamations  issued,  as  well  for  tlie  meeting  of  Parliameut  as  for 
laying,  on  James's  sole  authority,  the  customs  and  duties  which  con- 
stituted the  revenue  of  the  late  king,  but  which  expired  at  his 
decease.  The  House  of  Commons  coutained  a  largo  majority  of  ad- 
herents of  James — the  effect  of  changes  made  in  the  last  reign  in  the 
chatters  of  the  corporations  of  the  parliamentary  boroughs,  for  the 
purpose  of  bringing  them  under  the  influeuce  of  the  crown.  The 
kiog  opened  the  session  on  the  22d  of  May,  and  renewed  the  declar- 
ation he  bad  made  to  the  privy  council.  Tbe  House  of  Oommona 
without  delay  unanimously  voted  to  him  for  his  life  the  whole 
revenue  settled  on  the  late  king.  The  same  Parliament  also  granted 
to  James  for  his  life— as  a  supply  for  the  navy — an  imposition  on 
wines  and  vinegar  which  had  been  received  by  Charles  II.,  and  a 
further  sum  of  £400,000  towards  the  extraordinary  expenses  in- 
curred by  the  rebellion  of  the  Duke  of  Monmouth.  Thus  in  regard 
of  one  of  the  first  constitutional  principles,  James  was  rendered  in- 
dependent of  Parliament  for  supplies,  unless  in  ease  of  war.  The 
consequences  might  have  been  foretold.  The  king,  thus  provided 
and  unrestrained,  proceeded  to  carry  out  the  ardent  objects  of  his 
life,  the  restoration  of  the  ascendency  of  the  Roman  Catholic  reli- 
gion and  the  absolute  and  unshackled  power  of  the  monarch.  Tbe 
history  of  his  reign  shows  that  Jimes  in  the  prosecution  of  his  de- 
signs, was  restrained  by  no  law — bj  no  eompasaion  for  those  whom 
he  opposed  or  oppreasel — and  bj  nj  consideration  of  his  duties  as 
king  under  a  constitutional  f,OTemment  To  assist  him  in  these 
objects  he  entered  into  secret  arrangements  with  the  king  of  France, 
and,  notwithstanding  the  liberality  of  Parliament  icoepted  from 
him  large  sums  of  mDnej — thit  monarch  rptuvmg  his  recompeuso 
in  the  betrayal  of  the  intereits  of  the  >  ngliah  i  ation 

The  first  open  deiign  of  James  wis  to  ibta  n  the  sanction  of 
Parliament  for  the  maintenance  Df  a  standi  if,  irm>  and  thoir  ap- 
proval of  his  having  appointed  popish  officers  to  serve  in  the  army 
during  Monmouth's  rebellion  with  lut  having  taken  the  tests  against 
popery.  The  Parliamert  met  in  a  new  le  sion  oti  the  9tii  of  No- 
vember, after  the  sujrcsi  n  of  the  rebellion  Jimea  in  his  speech 
reflected  on  the  insufficieocj  <.f  the  m  htia  He  hoped  "  everybody 
would  bo  convinced  it  is  not  sufiici   it  fjr  such  oLCioiont ;  and  tliat 
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tliere  is  nothiog  but  a  good  force  of  well-dis   p       d         p 
Btant  pay,  tbat  can  defend  us  from  sucli  as  oit  h  m  b      d 

are  disposed  to  disturb  us."     His  concern  fo      h    p  d  q 

of  his  subjects,  be  eaid,  made  it  necessary  to  ae   h  b 

to  the  proportion  he  had  done ;  and  to  suppo       h  g        It 

ing  such  a  body  of  men  on  foot,  he  asked  fo  pp  y         L 

man  take  exception,"  he  added,  "  that  tber        m       ffi  h 

army  not  qualified,  according  to  the  late  teats,         h  p 

The  gentlemen,  I  must  tell  you,  are  most  of  w       k    w 

me;  and  having  formerly  served  witb  me  on  d 

always  approved  the  loyalty  of  their  princip        y   t       p  I 

think  them  now  fit  to  be  employed  uuder  me ,  and  I  will  deal 
plainly  with  you,  tbat,  after  having  had  the  benefit  of  their  service 
in  such  a  time  of  need  and  danger,  I  will  neither  expose  tbem  to 
disgrace,  nor  myself  to  the  want  of  them,  if  there  should  be  another 
rebellion  to  make  them  ueees-sary  to  me." 

The  proposal  for  a  standing  army,  and  for  a  violation  of  the  test 
acts,  changed  the  obsequiousness  of  the  Parliament,  and  roused  an 
opposition  partaking  of  the  spirit  of  former  parliaments.  The  couft 
party  carried  a  resolution  for  a  supply,  but  with  the  addition  that  a 
bill  be  brought  in  to  render  the  militia  more  useful,  equivalent  to 
a  declaration  against  a  standing  army ;  and  the  Commons  after- 
wards voted  an  address,  in  which  they  represented  to  the  king  that 
"  the  officers  in  the  army,  who  had  not  complied  with  the  tests,  could 
not  by  law  be  capable  of  their  employments,  and  that  their  incapaci- 
ties could  not  be  taken  away  but  by  act  of  Parliament."  They 
said  they  would  pass  an  act  to  indemnify  them  from  the  penalties 
on  this  occasion,  and  they  besought  the  king  to  give  such  directions 
as  that  no  apprehensions  or  jealousies  might  remain  in  the  hearts  of 
his  subjects.  Disapprobation  of  the  king's  proceedings  spread  to 
the  House  of  Lords,  extending  even  to  the  bench  of  bishops  ;  and 
James,  perceiving  tbat  resolutions  would  be  passed  disapproving  of 
his  proceedings,  prorogued  the  Parliament,  sacrificing  even  the  vote 
for  the  supply,  which  had  not  been  perfected  by  an  act.  Parlia- 
ment was  kept  in  existence  by  repeated  prorogations  for  about  a 
year  and  a  half,  but  without  holdiug  a  session,  and  no  Parliament 
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The  High  Coramiasion  Court  established  bj  Elizabeth  had  been 
abolished  by  a  statute  of  the  Long  Paliameiit,  and  its  abolition  had 
been  confirmed  by  a  statute  of  Charles  II,,  which  also  declared 
that  no  siniilir  court  should  be  constituted.  Yet  in  contempt  of 
those  laws  a  court  was  erected  called  the  Court  of  Commissi  one  ra 
for  Ecclesiastical  Causes  to  which,  without  any  other  authority  than 
his  own  James  ga  i,  &un  a  sry  and  arbitrdrj  jurisdiction  over  all 
ecclesiastics  and  ot  which  he  m  do  his  infamous  Lord  Chancellor, 
JeffrOTS  perpetual  president  The  B  hop  of  London,  who  had 
offen  led  the  king  by  the  part  he  h  i  i  tal  en  m  Parliament,  was  the 
first  persm  summotiel  betore  the  new  court  by  which  he  was  sus- 
pended from  his    ifice 

In  exercise  of  hn  asMumed  prerogative  to  dispense  with  the 
statute  law  James  publ  shed  a  declaratiun  c  f  indulgence,  of  the  moat 
daring  ch'iracter  He  declared  thit  the  execution  of  all,  and  all 
manner  of  peaai  laws  m  matters  ecolesiiatical  should  bo  immediately 
suspended  and  he  gave  frei,  kave  to  all  hi'i  subjects  to  serve  God 
their  own  way,  either  m  public  or  privatt,  provided  they  took  special 
care  that  nothing  was  preached  or  thought  tending  to  alienate  the 
people  from  his  government."  He  declared  that  the  oaths  of  alle- 
giance and  supremacy,  as  also  the  several  testa  and  declarations  of 
25  and  30  Charles  II,,  should  not  for  the  future  be  required  to  be 
taken  by  any  person  who  was  or  should  be  employed  in  any  place 
of  trust ;  and  that  it  was  his  pleasure  and  intention  to  grant  hia 
royal  dispensations  under  the  great  seal  to  all  persons  ao  employed, 
who  should  not  take  the  said  oaths.  He  gave  free  pardon  to  all 
non-couformbts,  recusants,  and  other  his  loving  subjects,  for  all 
crimes  and  things  comuiitted  against  the  penal  lawa. 

Under  the  authority  of  this  declaration  {which,  however  much 
we  may  now  admire  its  principles,  was  clearly  m  derogation  of  law, 
and  opposed  to  the  feelings  of  his  people)  James  took  Jesuits  into 
his  service,  and  appointed  Roman  Catholics  to  the  highest  offices  of 
the  state,  and  to  commands  in  the  army  and  navy.  He  went  so  far 
as  to  appoint  Eomau  Catholic  priests  to  ecclesiastical  offices  in  the 
aniversities  of  Oxford  and  Cambridge ;  and  when  his  nominees 
were  refused,  he  deprived  the  heads  of  the  universities  of  their 
dignities,     if  e  sent  an  estraordinary  ambassador  to  the  Pope  ;  al- 
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though  intercourse  witt  the  Roman  pontiff  was,  by  the  laws  of  Eng- 
land, high  treason.  He  also  gave  audience  to  a  nuncio  from  the 
Pope.  Four  Eoman  bishops  were  publicly  consecrated  in  the  royal 
chapel,  and  the  popish  regular  clergy  attended  hia  palace  in  the 
habits  of  their  order.  He  appointed  a  Roman  Catholic  to  be  of  his 
privy  council,  and  altered  the  privy  counsellors'  oath  by  espunging 
the  declaration  against  foreign  prelates. 

In  April,  1688,  James  renewed  Lis  declaration  for  liberty  of  con- 
aeienee,  and  issued  an  order  in  council,  requiring  the  bishops  to  send 
copies  of  it  to  all  their  clergy,  and  to  order  the  clergy  to  read  it  on 
two  several  Sundays  in  time  of  divine  service.  Tlie  archbishop  and 
six  bishops  petitioned  the  king  to  lay  before  him  the  reasons  that 
determined  them  not  to  obey  the  order  in  council.  They  were  ad- 
mitted to  his  presence.  James  threateningly  insisted  upon  being 
obeyed,  and  they  retired  with  the  words,  "  The  will  of  God  be  done," 
They  were  immediately  committed  to  the  Tower,  and  an  information 
presented  against  them  for  a  misdemeanor,  on  which  they  were 
afterwards  brought  to  triah 

The  trial  of  the  seven  bishops  is  a  memorable  instance  of  the 
bigotry,  injustice,  and  cruelty  of  James,  and  of  the  corrupt  subser- 
vience of  his  judges.  But  this  wicked  scheme  failed  of  success. 
The  bishops  wore  triumphiantly  accjuitted.  Universal  joy  spread 
throughout  the  nation.  James  was  informed  of  the  acquittal  when 
he  was  reviewing  at  Hounslow  the  standing  army  that  he  uncon- 
stitutionally maintained.  Whilst  partaking  of  refreshments  in  the 
commander's  tent,  he  heard  the  shouts  of  the  soldiers,  and  he  in- 
quired the  cause.  "Nothing,"  was  the  reply,  "  but  the  joy  of  the 
soldiers  that  the  bishops  are  acquitted."  "  Do  you  call  that  noth- 
ing ?  "  said  the  king ;  "  so  much  the  worse  for  them." 

Time  was  not  allowed  to  James  for  the  fulfilment  of  the  ven- 
geance these  words  implied.  The  nation's  power  of  endurance  was 
at  an  end ;  the  most  conscientious  believers  in  the  doctrine  of  the 
indefeasible  right  of  kings,  felt  unable  to  justify  the  king's  conduct, 
and  many  of  the  Tory  aristocracy  joined  the  Whigs  to  remove  James 
from  the  throne,  and  to  place  there,  in  his  room,  WUiiam,  Prince  of 
Orange,  and  his  consort  the  Lady  Mary,  daughter  of  James — both 
Protestants,  and  the  prince  the  head  of  the  Protestant  interest  in 


>y  Google 


384  JAME9  II.      THE  BEVOLCTIOX. 

Ctriatendom.  An  inyitatioa  was  Bent  to  them  by  a  large  number 
of  the  peers,  both  spiritual  and  temporal,  and  of  the  leading  men 
amongst  the  commons ;  and  William  published  a  declaration,  accept- 
ing the  inritation,  mjth  the  view,  as  lie  stated,  "  to  get  a  free  Parlia- 
ment assembled,  which  might  secure  the  national  religion  and  liberty 
nnder  a  jnat  and  legal  government  for  the  future."  James  prepared 
to  defend  his  throne,  hut  when  William  arrived,  supported  by  an 
army,  Jatnea,  with  his  queen  and  infant  son  (born  at  tiis  important 
juncture),  fled  to  Prance. 

The  throne  being  vacant  hr  the  fiight  of  James,  the  lords  spirit- 
ual and  temporal  assembled  in  their  house,  to  about  the  number  of 
ninety,  atid  William  desired  thit  all  persons  who  had  been  members 
of  the  House  of  Commons  in  tKo  reign  of  Charles  II.  (for  the 
assembling  of  James's  Parliament  might  be  considered  as  a  recog- 
nition of  his  continued  authority),  with  the  lord  mayor  and  alder- 
men of  London,  and  fifty  of  the  common  councUmen,  would  meet 
at  St.  James's,  on  the  26th  of  September;  1687. 

One  hundred  and  sixty  members,  with  the  mayor  and  corpora- 
tion, met  accordingly,  and  they  adopted  an  address  to  the  prince, 
which  the  Lords  had  preTiously  roted  {and  which  was  subscribed  by 
about  ninety  peers),  humbly  desiring  him  to  take  upon  him  the 
administration  of  public  affairs,  and  the  disposal  of  the  revenue,  un- 
til the  meeting  of  a  convention  to  be  called.  They  further  humbly 
desired  him  to  cause  lettera  to  be  written,  subscribed  by  himself,  to 
the  lords  spiritual  and  temporal,  being  Protestants,  and  to  the  sev- 
eral counties,  universities,  cities,  boroughs,  and  Cinque  Ports — the 
letters  to  the  counties  to  be  directed  to  the  coroners  or  clerks  of  the 
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prince  should  take  upon  himself  the  government,  which  hj  a  mes- 
sage  he  consented  to  do.  The  Commons  nest  proceeded  to  settle 
the  basis  of  the  future  monareliy. 

The  converse  theory  to  that  of  the  divine  right  of  kings  is,  that 
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kings  reign  by  I'irtue  of  a  contract,  theoretically  assumed  to  have 
been  made  between  them  and  the  people  at  the  origin  ef  the  govern- 
ment— a  theory  which  implies  responsibility  on  the  part  of  the  king, 
and  a  remedy  in  the  people  if  the  king  violate  the  assumed  contract. 
The  6rst  step  of  the  House  of  Commons,  in  which  the  Whig  party 
was  predominant,  was  to  assert  that  principle  in  the  following 
resolution : 

"  That  King  James  II.,  having  endeavored  to  subvert  the  con- 
stitution of  the  kingdom,  by  breaking  the  original  contract  between 
king  and  people,  and  having,  by  the  advice  of  Jesuits  and  other 
wicked  persons,  violated  the  fundamental  laws,  and  withdrawn  him- 
self out  of  the  kingdom,  has  abdicated  the  government,  and  that  the 
throne  is  thereby  vacant." 

The  resolution  was  the  work  of  only  one  day,  and  it  passed  with- 
out a  division  of  the  house.  It  was  carried  to  the  Lords,  for  their 
concurrence,  on  the  28tli  of  January,  by  Mr.  Hampden,  the  grand- 
son of  him  of  the  same  name  who  first  shook  the  prerogative  of 
the  Stuart  kings. 

The  Lords  took  the  resolution  into  consideration  in  a  committee 
of  the  whole  house,  and  afterwards  communicated  to  the  Commons 
that  they  eoneurred  in  it,  with  two  amendments.  Instead  of  "  abdi- 
cated "  they  would  have  "  deserted  "  put  in,  and  they  would  have  the 
words  "  and  that  the  throne  is  thereby  vacant,"  left  oat.  Con- 
ferences followed,  the  second  being  a  free  conference,  in  which  the 
resolution  was  debated,  orally,  by  the  managers  of  the  respective 
houses.  The  Lords,  on  the  7th  of  February,  signified  to  the  Commons 
that  they  had  agreed  to  the  vote  without  any  alterations. 

The  crown  was  settled,  by  both  houses,  on  William  and  Mary, 
jointly  during  their  lives,  and  on  the  survivor  ;  the  administration 
of  the  government  being  committed  to  William  alone  during  bis  life. 
The  principles  of  the  futnre  government  were  embodied  in  the  cele- 
brated Declabation  or  Riohts,  which  was  presented  to  William  and 
Mary,  seated  on  the  throne,  at  Whitehall,  in  the  presence  of  both 
houses  of  Parliament,  by  the  speaker  of  the  House  of  Lords,  on  the 
13th  of  February,  1688.  On  that  day  they  became,  and  were  pro- 
claimed, king  and  queen  of  England,  deriving  their  authority  from 
the  joint  declaration  of  the   lords  and   commons,  and  holding  the 
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crown  on  the  principles  and  subject  to  the  limitations  p 

the  Declaration  or  Bill  of  Eigtts.     The  substance  of  this  celebrated 

declaration  is  as  follows  : 


"  WKereaa  the  late  K        I 

m      II    byth      ss   t 

evil  counscUore,  jwdgea,  a  d  m 

t          mp!  y  n 

deavor  to  subvert  and  est   p  t 

th    P    t    t     t      1 

laws  and  liberties  of  ttis  k      d 

"  1.  By  assomiug  and   x 

g     p  w      fd  pe 

suspending  of  laws,  and  th     x 

t    n    f  1  w    w  th 

of  Parliament. 

"  2.  By  the  eomuiitti  g      1 

p           t        1          w 

for  humbly  petitioning  to  b 

1  t            a 

thy  p    It 
„  t    tl         d 

"  3.  By  issuing  and  causing  tfl  be  executed  a  commission  under 
tie  great  aeai  for  erecting  a  court  called  the  Court  of  Commissiouera 
for  Ecclesiastical  Causes. 

"  4.  By  levying  money  for  and  to  the  use  of  the  crown,  by  pre- 
tence of  prerogative,  for  other  time,  and  in  other  manner,  than  the 
same  was  granted  by  Parliament. 

"  5.  By  raising  aud  keeping  a  standing  army  within  this  king- 
dom in  time  of  peace,  without  consent  of  Parliament,  and  quartering 
soldiers  contrary  to  law. 

"  6.  By  causing  several  good  subjects,  being  Protestants,  to  be 
disarmed,  at  tlie  same  time  when  Papists  were  both  armed  and  em- 
ployed, contrary  to  law. 

"  7.  By  violating  the  freedom  of  election  of  members  to  serve  in 
Parliament. 

"  8.  By  prosecutions  in  the  Court  of  King's  Bench,  for  matters 
and  causes  cognizable  only  in  Parliament ;  and  by  divers  other  ar- 
bitrary and  illegal  courseB. 

"  9.  And  whereas  of  lat«  years  partial,  corrupt,  and  unqualified 
persons  have  been  returned  and  served  on  juries  in  trials,  and  par- 
ticularly divers  jurors  iu  trials  for  high  treason,  which  were  not  free- 
holders; 

"  10.  And  excessive  bail  hath  been  required  of  persons  com- 
mitted in  criminal  causes,  to  elude  the  benefit  of  the  laws  made  for 
the  liberty  of  the  subjects  ; 


..Google 


BILL  OF  BIGHTS.      ACT  OF  SEITtEMENT.  387 

"11.  And  escessive  fines  have  been  imposed ;  and  illegal  and 
cruel  punisiiinents  iaflicted ; 

"  12.  And  several  grants  and  promises  made  of  fines  and  for- 
feitures, before  any  conviction  or  judgment  against  the  persons  upoa 
whom  the  same  were  to  bo  levied ; 

"  All  which  are  utterly  and  directly  contrary  to  the  known  laws 
and  statutes  and  freedom  of  this  realm." 

The  declaration  then  recites  the  abdication  of  the  throne  by 
James  11.,  the  summoning  of  the  convention  held  on  the  22d  of 
January,  1688,  and  tliat  the  lords  spiritual  and  temporal,  and  Com- 
mons, did  in  the  first  place  {as  their  ancestors  in  like  case  had  usually 
done),  for  the  viadicating  and  asserting  their  ancient  rights  and 
liberties,  declare : 

"  1.  That  the  pretended  power  of  suspending  of  laws,  or  the 
execution  of  laws,  by  royal  authority,  without  consent  of  Parliament, 
is  illegal. 

"  2.  That  the  pretended  power  of  dispensing  with  laws,  or  the 
esooution  of  laws,  by  regal  authority,  as  it  hath  been  assumed  and 
exercised  of  late,  is  illegaL 

"  3.  That  the  commission  for  erecting  the  late  Court  of  Commis- 
sioners for  Ecclesiastical  Causes,  and  all  other  courts  and  commis- 
sions of  like  nature,  are  illegal  and  pernicious. 

"  4.  That  levying  money  for  or  to  the  use  of  the  crown  by  pre- 
tence of  prerogative,  without  grant  of  Parliament,  for  longer  time, 
or  in  any  other  manner  than  the  same  is  or  shall  bo  granted,  ia 
illegal, 

^•■Jij.  That  it  is  the  right  of  the  subjects  to  petition  the  king, 
and  all  commitments  and  prosecutions  for  such  petitioning  are  ille- 
gal. 

"  6.  That  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace,  unless  it  be  with  consent  of  Parliament, 
is  against  law. 

"  7.  That  the  subjects  which  are  Protestants  may  have  arms  for 
their   defence   suitable   to   their    conditions,    and   as    allowed    by 

t".  8.   That  election  of  members  of  Parliament  ought  to  be  free, 
'''fti;  That  the  freedom  of  speech,  and  debates  or  proceedings  in 
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Parliament,  ougtt  not  to  be  inapeaoTied  or  questioned  in  any  court 
or  place  out  of  Parliaineat. 

"  10.  That  exeesaiTO  bail  ought  not  to  be  required,  nor  esoeasive 
fioea  imposed  ;  nor  cruel  aad  unusual  punishmonta  inflicted. 

"  11,  That  jurors  ought  to  be  duly  empanelled  and  returned; 
and  jurors  which  pass  upon  men  in  trials  for  high  treason,  ought 
to  be  freeholders. 

"  12.  All  grants  and  promises  of  fines  aud  forfeitures  of  particu- 
lar persona  before  conviction,  are  illegal  and  void. 

"  13.  And  for  redress  of  all  grievances,  and  for  the  amending, 
strengthening,  and  preserving  of  the  lawa,  parliaments  ought  to  be 
held  frequently." 

The  convention  on  the  same  day  passed  an  act  which  declared 
that  the  Lords  spiritual  and  temporal,  and  Commons,  convened  at 
Westminster  on  the  22d  of  January,  1683,  and  there  sitting  on  the 
13th  of  February  following,  were  the  two  bouses  of  Parliament, 
notwithstanding  any  defect  of  form.  It  repealed  the  old  oaths  of 
allegiance  and  supremacy  required  to  be  taken  by  members  of  the 
houses  of  Parliament,  and  substituted  a  new  oath  of  allegiance  to 
King  William  and  Queen  Mary,  aad  acknowledging  their  suprema- 
cy. It  also  passed  an  act  for  establishing  a  coronation  oath.  Thus 
the  great  event  in  English  history,  and  change  in  the  constitution 
and  dynasty — tub  Ebvolctios — was  complete. 

Queen  Mary  died  in  1694,  and  the  son  of  her  sister  Anne  bav- 
ing  also  died,  all  hope  was  lost  of  the  succession  to  the  crown  taking 
place  in  the  course  provided  by  the  Bill  of  Rights.  In  1704,  there- 
fore, the  Acr  OS  Settlbmbne  was  pasaed,  by  which  the  Princess 
Sophia,  electress  and  duchess- do  wager  of  Hanover — daughter  of 
Elizabeth,  late  queen  of  Bohemia,  and  granddaughter  of  James  I. 
—was  declared  to  be  the  next  in  succession  to  the  throne  in  the 
Protestant  line ;  and  after  the  death  of  William,  and  of  the  Princess 
Anne  of  Denmark,  and  in  default  of  issue  of  Anne  and  William, 
the  crowQ  was  settled  on  the  Princess  Sopliia,  and  the  heirs  of  her 
body,  beinff  ProlestanU. 

By  the  course  of  events  the  crown  passed  to  her  son  George  I., 
then  elector  of  Hanover,  and  the  wise  foresight  of  our  ancestors  in 
the  provisions  made,  became   manifest  when  the  throne  actually 
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passed  to  a  king  not  a  native  of  the  kingdom,  and  being  a  sover- 
eign of  another  country.  The  provisions  of  tlie  Act  of  Setilkjjeist, 
which  are  declared  to  be  '■  for  securing  our  religion,  laws,  and  liber- 
ties," are  as  follows : 

"  Whosoever  aiiall  hereafter  come  to  the  pogsession  of  tliia 
crown,  shall  join  in  communion  with  the  Church  of  England,  as  bj 
law  established. 

"  In  case  the  crown  and  imperial  dignity  of  this  realm  shall  here- 
after come  to  any  person  not  being  a  native  of  thia  kingdom  of  Eng- 
land, this  nation  he  not  obliged  to  engage  in  any  war  for  the  de- 
fence of  any  dominions  or  terr  tones  whah  do  rot  bobng  to  the 
crown  of  England,  without  the  con-iont  of  Parliament 

"  No  person  who  shall  heie'ifti-r  come  to  the  posse  ion  f  this 
crown  shall  go  out  of  the  do  nin  oqs  of  E  gl  ind  Scotland  or  Ire- 
land, without  consent  of  Pat!  aneat 

"From  and  after  the  timi-  that  the  further  limitat  jnly  this  act 
shall  take  eff'ct,  all  matters  md  things  relit  ng  to  the  wdl  govern- 
ing of  this  kingdom,  which  are  prDpi-rlj  oo^mz-ible  in  the  privy 
council  by  the  laws  an  1  customs  of  this  realm  shall  be  tra  isacted 
there,  and  all  resolutions  taken  thereapDU  ^hall  be  signed  by  such 
of  the  privy  council  as  shall  advise  and  consent  to  the  same. 

"  After  the  limitation  shall  take  effect  as  aforesaid,  no  person  bora 
out  of  the  dominions  of  England,  Scotland,  or  Ireland,  or  the  do- 
minions thereunto  belonging  (although  he  be  naturalized  or  made  a 
denizen),  except  snch  as  are  born  of  English  parents,  shall  be  capa- 
ble to  be  of  the  privy  council,  or  a  member  of  either  house  of 
Parliament,  or  to  enjoy  any  of&ce  or  place  of  trust,  either  civil  or 
military,  or  to  have  any  grant  of  lands  or  tenements  or  heredita- 
ments from  the  crown  to  himself,  or  to  any  other  or  others  in  trust 
for  him. 

"  No  person  who  has  an  ofSce  or  place  of  profit  under  the  king,  or 
receives  a  pension  from  the  crown,  shall  be  capable  of  serving  as  a 
member  of  the  House  of  Commons. 

"  After  the  limitation  shall  take  effect  as  aforesaid,  judges'  com- 
missions be  made  quamdiu  ae  hetw  geaserint,  and  their  salaries  ascer- 
tained and  established ;  but  upon  the  address  of  both  houses  of 
Parliament,  it  may  be  lawful  to  remove  them. 
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"  That  no  pardon  under  the  great  seal  of  England  be  pleadable  to 
an  irapeachment  by  the  Commons  in  Parliament." 

The  Declarations  of  Rights  and  the  Act  of  Settlement  may  be 
considered  as  the  complement  of  Magna  Charta  and  the  Petitioo  of 
Eight,  in  declaring  and  fixing  the  prerogatives  of  the  crown,  and  the 
rights  of  the  people  in  relation  to  the  erown.  Since  the  Act  of 
Settlement  there  has  been  no  statute  expressly  directed  to  curb  the 
royal  prerogative ;  but  the  executive  power  of  the  crown  has  been 
diminished  by  the  growth  of  the  power  of  Parliament — especially  of 
the  House  of  Commons — and  the  establishment  of  the  system  of 
parliamentary  government.  That  system  has  silently  grown  up 
since  the  Eevolution,  and  at  its  root  lies  the  masim — that  all  the 
acts  of  the  orowu  must  be  advised  and  transacted  by  ministers  re- 
sponsible to  Parliament. 

The  Revolution  terminated  the  contest  between  prerogative  and 
freedom,  and  settled  the  basis  of  a  limited  monarchy  and  constitu- 
tional government.  J  From  that  period  the  principles  laid  down  in 
the  Bill  of  Rights  have  never  been  disputed,  although  in  the  changes 
of  administration,  and  under  the  influence  of  party  spirit,  they  may 
sometimes  have  been  departed  from.  They  have,  however,  in  our 
times^  obtained  a  solidity  which  it  is  to  be  hoped  is  unassailable; 
and  piey  have  been  confirmed  and  added  to  by,  fnr  thn  ninnli  piil,  a 
emwte  of  wise,  enlightened,  and  impartial  legislation,  by  which  the 
security  of  the  throne  has  been  increased,  and  the  rights  and  liber- 
ties of  the  people  maintained  and  enlarged."\ 
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An  Act  declaring  the  Righte  and  Lihertiea  of  the  Subject,  and  set- 
tlmff  the  Succession  of  the  Crown. 

Whereas  the  liOrds  Spiritual  and  Temporal,  and  Commons,  as- 
eembled  at  fi^eslminsfer,  lawfully  fully  and  freely  representing  all  tLe 
Estates  of  the  People  of  this  Realm,  did,  upon  the  thirteenth  Day 
of  February  in  the  Year  of  our  Lord  one  thousand  six  hundred 
and  eighty-eight,  present  unto  their  Majesties,  then  called  and  known 
hy  the  Names  and  Stile  of  William  and  Mari/,  Prince  and  Princess 
of  Orange,  being  present  in  their  proper  Persons,  a  certain  Decla- 
ration in  Writing,  made  by  the  said  Lords  and  Commons,  in  the 
Words  following ;  viz. 

"  Whereaa  the  late  King  James  the  Second,  by  the  assistance 
of  diyers  evil  Counsellors,  Judges  and  Ministers  employed  by  him, 
did  endeavor  to  subvert  and  extirpate  the  Protestant  Religion,  and 
the  Laws  and  Liberties  of  this  Kingdom. 

"  I.  By  asBuming  and  exercising  a  Power  of  dispensing  with 
and  suspending  of  Laws,  and  the  Execution  of  Laws,  without 
Consent  of  Parliament. 

"  2.  By  committing  and  prosecuting  divera  worthy  Prelates,  for 
humbly  petitioning  to  be  excused  from  eoncnrring  to  the  said  as- 
sumed Power. 

"  3,  By  issuing  and  causing  to  be  executed  a  Commission  under 
the  Great  Seal  for  erecting  a  Court  called,  The  Cowt  of  Commia- 
tionersfor  Edesiastical  Causet. 

"  4.  By  leyjing  Money  for  and  to  the  Use  of  the  Crown,  by 
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Pretence  of  Prerogative,  for  other  Time,  and  in  otker  Manner, 
than  the  eame  was  granted  by  Parliament. 

"  5.  Bj  raising  and  keeping  a  Standing  Army  within  the  King- 
dom in  Time  of  Peace,  without  Consent  of  Parliament,  and  quar- 
tering Soldiers  contrary  to  Law. 

"  6.  By  causing  several  good  Subjects,  being  Protestants,  to 
be  disarmed,  at  the  same  Time  when  Papists  were  both  armed  and 
employed,  contrary  to  Law. 

"  7.  By  violating  the  Freedom  of  Election  of  Members  to  serve 
in  Parliament. 

"  8.  By  Prosecutions  in  the  Court  of  King's  Bench,  for  Matters 
and  Causes  cognizable  only  in  Parliament ;  and  by  divers  other 
arbitrary  and  illegal  Courses. 

"  9.  And  whereas  of  late  Tears,  partial,  corrupt  and  unquali- 
fied Persons,  have  been  returned  and  served  on  Juries  in  Trials, 
and  particularly  discrs  Jurors  in  Trials  for  High  Treason,  which 
were  not  Free-holders. 

"  10.  And  excessive  Bail  hath  been  required  of  Persons  commit- 
ted in  criminal  Cases,  to  elude  the  Benefit  of  the  Laws  made  for  the 
Liberty  of  the  Subjects. 

"  11.  And  excessive  Pines  have  been  imposed ;  and  illegal  and 
cruel  Punishments  inflicted. 

"  12.  And  several  G-rants  and  Promises  made  of  Fines  and  For- 
feitures, before  any  Conviction  or  Judgment  against  the  Persons, 
upon  whom  the  same  were  to  be  levied. 

"  All  of  which  are  utterly  and  directly  contrary  to  the  known 
Laws  and  Statutes,  and  Freedom  of  this  Kealm. 

"  And  whereas  the  said  late  King  James  tie  Second  having  abdi- 
cated the  (Jorerniucnt,  and  the  Throne  being  thereby  vacant,  his 
Highness  the  Prince  of  Orange  (whom  it  hath  pleased  Almighty  God 
to  make  the  glorious  Instrument  of  delivering  this  Kingdom  from 
Popery  and  arbitrary  Power)  did  (by  the  Advice  of  the  Lords 
Spiritual  and  Temporal,  and  divers  principal  Persons  of  the  Com- 
mons) cause  Letters  to  be  written  to  the  Lords  Spiritual  and  Tem- 
poral, being  Protestants ;  and  other  Letters  to  the  several  Counties, 
Cities,  Universities,  Boroughs,  and  Cinque-ports,  for  the  choosing 
of  such  persons  to  represent  them,  as  were  of  right  to  be  sent  to 
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Parliament,  to  meet  and  sit  at  Westminster  upon  the  two  and  twen- 
tieth Day  of  January  in  thia  Year  one  thousand  six  hundred  eighty 
and  eight,  in  order  to  such  an  Establishment,  as  that  their  Beligioo, 
Laws,  and  Liberties  might  not  again  be  in  Danger  of  being  sub- 
verted :  upon  which  Letters,  Elections  having  been  accordingly 
made, 

"  And  thereupon  the  said  Lords  Spiritual  and  Temporal,  and 
Commons,  pursuant  to  their  respective  Letters  and  Elections, 
being  now  assembled  in  a  full  and  free  Representative  of  this 
Nation,  taking  into  their  most  serious  Consideration  the  Lest 
Means  for  attaining  the  Ends  aforesaid  ;  do  in  the  first  Place  (as 
their  Ancestors  in  like  Case  have  usually  done)  for  the  vindicating 
4fld-a5££Ttmg  their  acsient  Bights  and  Liberties  declare  : 

"  1.  That  ffie  pretended  Power  of  suspending  of  Laws,  or  the 
Execution  of  Laws,  by  regal  Authority,  without  Consent  of  Parlia- 
ment, is  illegal. 

"  2,  That  the  pretended  Power  of  dispensing  with  Laws  or  the 
Execution  of  Laws,  by  regal  Authority,  as  it  hath  teen  assumed 
and  exercised  of  late,  is  illegal. 

"  3.  That  the  Commission  for  erecting  the  late  Court  of  Com- 
missioners for  Eclesiastical  Causes,  and  all  other  Commissions  and 
Courts  of  like  Nature,  are  illegal  and  peruieious. 

"  4.  That  levying  Money  for  or  to  the  Use  of  the  Crown,  by 
Pretence  of  Prerogative,  without  Gr;intof  Parliament  for  longer 
Time,  or  iu  other  Manner  than  the  same  is  or  shall  be  granted,  is 
illegal. 

.-!fc^5.  That  it  is  the  Right  of  the  Subjects  to  petition  the  King, 
and  all  CommitmentB  and  Prosecutions  for  such  Petitioning  are 

"6.  That  the  raising  or  keeping  a  Standing  Army  within  the 
Kingdom  in  Time  of  Peace,  unless  it  be  with  Consent  of  Parlia- 
ment, is  against  Law. 

N^"'  7.  That  the  Subjects  which  are  Protestants,  may  have  arms 
for  their  defence  suitable  to  their  conditions  and  as  allowed  by 
Law. 

"  8.  That  Election  of  Members  of  Parliament  ought  to  be  free. 
""9.  That  the  Freedom  of  Speech,  and  Debates  or  Proceedings 
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in  Parliament,  ought  Bot  to  le  impeached  or  questioned  in  any 
Court  or  Place  out  of  Parliament. 

"  10.  That  excessive  Bail  ought  not  to  be  required,  nor  eseea- 
sire  Piues  imposed  ;  nor  cruel  and  unusual  Punishments  inflicted. 

"  11.  That  Jurors  ought  to  be  duly  impanelled  and  returned, 
and  Jurors  which  pass  upon  Men  in  Trials  for  High  Treason  ought 
to  be  Freeholders. 

"12.  That  all  Grants  and  Promises  of  Fines  and  Forfeitures  of 
particukr  Persons  before  Conviction,  are  illegal  and  void. 

"  13.  And  that  for  Hedresa  of  all  Grievances,  and  for  the 
a^S^ing,  strengthening,  and  preserving  of  the  Laws,  Parliaments 
ought  to  be  held  frequently. 

"  And  they  do  claim,  demand,  and  insist  upon  all  and  singular 
the  Premisses,  as  their  undoubted  Rights  and  Liberties ;  and  that 
no  Declarations,  Judgments,  Doings,  or  Proceedings,  to  the  Preju- 
dice of  the  People  in  any  of  the  said  Premisses,  ought  in  any  wise 
to  be  drawn  hereafter  into  Consequence  or  Example. 

"  To  which  Demand  of  their  Rights  they  are  particularly  en- 
couraged by  the  Declaration  of  his  Highness  the  Prince  of  Orange, 
as  being  the  only  Means  for  obtaining  a  full  Redress  and  Remedy 
therein. 

"  Having  therefore  an  entire  Confidence,  that  his  said  Highness 
the  Prince  of  Orange  will  perfect  the  Deliverance  so  far  advanced 
by  him,  and  will  still  preserve  them  from  the  Violation  of  their 
Rights,  which  they  have  here  asserted,  and  from  all  other  Attempts 
upon  their  Religion,  Rights  and  Liberties, 

"  II.  The  said  Lords  Spiritual  and  Temporal,  and  Commons, 
assembled  at  Westminster,  do  resolve.  That  WaUam  and  Mary, 
Prinoo  and  Princess  of  Orange,  be,  and  be  declared  King  and 
Queen  of  England,  France  and  Ireland,  and  the  Domiuions  there- 
unto belonging,  to  hold  the  Crown  and  Royal  Dignity  of  the  said 
Kingdoms  and  Dominions  to  them  and  the  said  Prince  and  Prin- 
cess during  their  Lives,  and  the  Life  of  the  Survivor  of  them  ;  and 
that  the  sole  and  full  Exercise  of  the  Regal  Power  be  only  in,  and 
executed  by  the  said  Prince  of  Grange,  in  the  Names  of  the  said 
Prince  and  Princess,  during  their  joint  Lives ;  and  after  their 
Deceases,  the  said  Crown  and  Royal  Dignity  of  the  said  Kingdoms 
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and  Dominiona  to  be  to  tlie  Heirs  of  the  Body  of  tlie  said  PriDcesa, 
and  for  Default  of  aucli  Issue  to  the  PriDcess  Anne  of  Denmark, 
and  the  Heirs  of  her  Body  "  and  for  Defiult  of  '(uch  Issue  to  the 
Heirs  of  the  Body  of  the  sa  d  Pr  nee  of  0  ange  And  the  Lords 
Spiritual  and  Temp  ral  anl  Go  en  ons  do  j  ray  the  said  Prince 
and  Princess  to  aec  pt  the  sa    e  acco  d  iif,ly 

"  III.  And  that  the  oaths  hereafter  ment  oned  he  taken  bj  all 
Persons  of  who  n  the  0  tl  s  of  ille,,  an  e  aad  Suj  remaoy  might  he 
required  hj  Law  nstead  of  then  and  thit  the  said  Oaths  of 
Allegiance  and  Supre    aey  h?  abrot,ated 

"I,  A  B  do  s  necr  1>  p  omiBO  and  sw  ar  That  I  will  be 
faithful  and  bear  true  \llcf,  a  e  to  tl  e  r  Majest  es  King  William 
and  Queen  M  rj      So  h  Ip     e  Cod 

"  I,  A  B  do  wear  Th  t  I  Jo  from  my  Heart  ahhor,  detest, 
and  abjure  as  np  ous  and  heret  cal  that  damnable  Doctrine  and 
Position,  Thai  Pr  h.es  i  on  cakd  or  dpr  ed  hy  the  Pope,  or 
any  Atiihor  iy  oj  the  '^  e  of  Eo  e  yl  d  po  ed  or  rdsred  hy  their 
Subjects,  or  any  other  whatsoenei.  And  I  do  declare  that  no  foreign 
Prince,  Person,  Prelate,  State  or  Potentate  hath,  or  ought  to  have, 
any  Jurisdiction,  Power,  Superiority,  Pre-eminence,  or  Authority, 
Ecclesiastical  or  Spiritual,  within  this  Realm.     So  help  me  God." 

IV.  Upon  which  their  Majesties  did  acnept  the  Crown  and 
Koyal  Dignity  of  the  Kingdoms  of  England,  France  and  Ireland,  and 
the  Dominions  thereunto  belonging,  according  to  the  Resolution 
and  Desire  of  the  said  Lords  and  Commons  contained  m  the  &aid 

'  Declaration. 

V.  And  thereupon  their  Majesties  were  pleased.  That  the 
said  Lords  Spiritual  and  Temporal,  and  Commonn,  being  the  two 
Houses  of  Parliament,  should  continue  to  sit  and  with  their  Majes- 
ties' royal  Goncurrence  make  effectual  Provision  for  the  Settlement 
of  the  Religion,  Laws  and  Libcirties  of  this  Kmglom,  so  that  the 
same  for  the  future  might  not  be  in  Dangei  a^in  of  being  sub- 
verted ;  to  which  the  said  Lords  Spiritual  and  Temporal,  and  Com 
mons,  did  agree  an  1  proceed  to  act  accordingly 

VL  Now  m  pursua  ce  of  the  Premisses  the  said  Lords  Sptr 
itual  and  Te  nporal  a  d  Gomiuons,  in  Parliament  •issembled,  for 
the  ratifying  co  farm  n^^  and  establishing  the  siid  DecKrition,  and 
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the  Articles,  Clauses,  Matters,  and  ThiDgs  therein  contained,  by 
the  Force  of  Law  made  in  due  Form  by  Authority  of  Parliament, 
do  pray  that  it  may  be  declared  and  enacted,  That  all  and  singular 
the  nights  and  Liberties  asserted,  and  claimed  in  the  said  Declara- 
tions, atL'  fhe  true,  antient,  and  indubitable  Bights  and  Liberties 
of  the  People  of  this  Kingdom,  and  so  shall  he  esteemed  allowed 
adjudged,  deemed,  and  takea  to  be,  and  that   all  and  y    he 

Particulars  aforesaid  shall  be  firmly  and  strictly  hoi  1  n  a  d  b 
served,  as  they  are  expressed  in  the  said  Declarat  n  anl  all 
Officers  and  Ministers  whatsoever  sliall  serve  their  M  j  and 

their  Successors  according  to  the  same  in  all  Times  to 

VII.  And  the  said  Lords  Spiritual  and  Temporal,  and  Com- 
mons, seriously  considering  how  it  hath  pleased  Almighty  God,  ia 
His  marvellous  Providence,  and  merciful  Goodness  to  this  Nation, 
to  provide  and  preserve  their  said  Majesties'  royal  Persons  most 
happily  to  reign  over  us  upon  the  throne  of  their  Ancestors,  for 
which  they  render  unto  him  from  the  Bottom  of  their  Hearts  their 
humblest  Thanks  and  Praises,  do  truly,  firmly,  assuredly,  and  iu 
the  Sincerity  of  their  Hearts  think,  and  do  hereby  recognize, 
acknowledge  and  declare,  That  King  James  the  Second,  having 
abdicated  the  Government,  and  their  Majesties'  having  accepted 
the  Crown  and  royal  Dignity  as  aforesaid,  their  said  Majesties  did 
become,  were,  are,  and  of  right  ought  to  be,  by  the  Laws  of  this 
Eealm,  our  Sovereign  Liege  Lord  and  Lady,  King  and  Queen  of 
England,  France  and  Ireland,  and  the  Dominions  thereunto  belong- 
ing, in  and  to  whose  princely  Persons  the  royal  State,  Crown,  and 
Dignity  of  the  said  Realms,  with  all  Honours,  Stiles,  Titles,  Kegal- 
ities,  Prerogatives,  Powers,  Jurisdictions,  and  Authorities,  to  the 
same  belonging  and  appertaining,  are  most  fully,  rightfully,  and 
entirelv  invested  and  incorporated,  united  and  annexed. 

VIII.  And  for  preventing  all  Questions  and  Divisions  in  this 
Realm,  by  Reason  of  any  pretended  Titles  to  the  Crown,  and  for 
preserving  a  Certainty  in  the  Succession  thereof,  in  and  upon  which 
the  Unity,  Peace,  Tranquillity,  and  Safety  of  this  Nation  doth, 
under  God,  wholly  consist  "and  depend.  The  said  Lords  Spiritual 
and  Temporal,  and  Commons,  do  beseech  their  Majesties  that  it 
may  be  enacted,  estabhshed  and  declared,  That   the  Crown   and 
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regal  Government  of  the  said  Kingdoms  and  Dominions  with  all 
and  singular  the  promisaea  thereunto  belonging  and  appertaining, 
shall  be  and  continue  to  their  said  MajeBties,  and  the  Survivor, 
during  their  Lives,  and  the  Life  of  the  survivor  of  them  :  And  that 
the  entire,  perfect,  and  full  Exercise  of  the  Regal  Power  and  G-ov- 
ernment  he  only  in,  and  eiecuted  by  his  Majesty,  in  the  Names  of 
both  their  Majesties  during  their  joint  lives;  and  after  their 
Deceases  the  said  Crown  and  Premisses  shall  be  and  remain  to  the 
Heirs  of  the  Body  of  her  Majesty  ;  and  fov  Default  of  auch  Issue, 
to  her  Iloyal  Highness,  the  Princess  Atrne  of  Denmark,  and  the 
Heirs  of  her  Body  ;  and  for  Default  of  such  Issue,  to  the  Heirs  of 
the  Body  of  his  said  Majesty  :  And  thereunto  the  said  Lords  Spir- 
itual and  Temporal,  and  Commons,  do,  in  the  Name  of  all  the 
People  aforesaid,  most  humbly  and  faithfully  submit  themselves, 
their  Heirs  and  Postoritiea  for  ever ;  and  do  faithfully  promise. 
That  they  will  stand  to,  maintain,  and  defend  their  said  Majesties, 
and  also  the  Limitation  and  Succession  of  the  Grown  herein  speci- 
fied and  contained,  to  the  utmost  of  their  Powers,  with  their  Lives 
and  Estates,  against  all  Persons  whatsoever,  that  shall  attempt  any 
Thing  to  the  contrary. 

IX.  "  And  whereas  it  hath  been  found  by  Esperience,  that  it 
is  inconsistent  with  the  Safety  and  Welfare  of  this  Protestant 
Kingdom,  to  be  governed  by  a  Popish  Prince,  or  by  any  King  or 
Queen  marrying  a  Papist ;  "  the  said  Lords  Spiritual  and  Temporal, 
and  Commons  do  further  p  j,j  that  t  may  be  enacted  Ihat  all  a  d 
e\erj  Person  and  Persons  Ihat  s  are  r  sh^U  be  reone  led  to  r 
shall  hold  Con  mun  on  with  the  =!ee  or  Churcl  of  Son  r  hill 
profess  the  Pop  sh  Eel  g  on  or  shall  marry  a  P<ii  t  si  all  \  i. 
e!  d  d  and  be  forever    ncapal  le  t      nhe   t  p  g  or  enjoy  the 

Crown  and  Go  ernn  e  t  of  th  a  Keaira  ad/  la  d  and  tie  Dom  n 
ions  thereu  to  belong  g  r  any  part  of  the  sa  e  or  to  ha  e  use 
or  exero  se  any  regal  P  wer  \uthor  ty  or  Jur  ad  et  on  w  th  n  the 
same  and  n  all  and  ever\  suen  Ca  e  r  Oisea  the  Peopl  ot  these 
Realms  'd  all  be  and  are  hereby  ib  olved  of  the  r  Alle,,  a  ce  and 
the  sa  d  Crown  and  Government  shall  fron  t  e  to  t  e  desc  nd 
to,  and  be  enjojed  bj  such  Person  or  Poroona,  bemg  Protestants,  as 
should  have  inherited  and  enjayed  the  same,  in  case  the  said  Per- 
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X.  And  that  every  King  and  Queeu  of  this  Eeaira,  who  at  any 
Time  hereafter  shall  come  to  and  succeed  in  the  Imperial  Grown  of 
this  Kingdom,  shall  on  the  first  Day  of  the  Meeting  of  the  first 
Parliament,  nest  after  his  or  her  coming  to  the  Crown,  sitting  in 
hia  or  her  Throne  in  the  House  of  Peers,  in  the  Presence  of  the 
Lords  and  Commons  therein  assembled,  or  at  liis  or  her  Coronation, 
before  such  Person  or  PersoHS  who  shall  administer  the  Coronatioa 
Oath  to  him  or  her,  at  the  Time  of  his  or  her  taking  the  said  Oath 
{which  shall  first  happen)  make,  subscribe,  and  audibly  repeat  the 
Declaration  mentioned  in  the  Statute  made  in  the  thirtieth  year  of 
the  Reign  of  King  CharUs  the  Second,  intituled,  An  Ad  for  ike 
more  effeetuai  preserving  the  King's  Person  and  Government,  hy  dUa- 
hUng  Papists  from  sitting  in  either  Hou&e  of  Parliament.  But  if  it  shall 
happen,  that  such  King  or  Queen,  upon  his  or  her  Suecession  to 
the  Crown  of  this  Healm,  shall  be  under  the  Ago  of  twelve  Years, 
then  every  such  King  or  Queen  shall  make,  subscribe,  and  audibly 
repeat  the  said  Declaration  at  his  or  her  Coronation,  or  the  first  Day 
of  the  Meeting  of  the  first  Parliament  as  aforesaid,  which  shall  first 
happen  after  such  King  or  Queen  shall  have  attained  the  said  Age 
of  twelve  Years 

XI  VI!  whioh  their  Majesties  are  contented  and  pleased  shall 
be  declared,  enacted  and  established  bj  authority  of  this  present 
Parhamect  and  shall  atind  remam,  and  be  the  Law  of  this 
Keilm  tor  ever  and  the  same  are  by  tleir  said  Majesties,  by 
and  with  the  Advice  •\a<k  Consent  of  the  Lords  fep  ritual  and 
Temporal  and  Commons,  in  Parliament  assembled,  and  by  the 
Authority  ot  the  same,  declared  enacted  and  eotabliBhed  accord 

XII  And  be  it  further  declared  and  enacted  by  the  Au 
thontj  aforesaid  That  from  and  after  this  present  Session  of 
Parlament  no  dispensation  b}  ^oiohiiinli-  ni  or  to  anj  Stituti,, 
or  any  Part  thereof  shill  be  allowed  but  that  the  same  shill  be 
held  void  and  ot  no  Effect  esccpt  a  d  spensatiou  be  allowed  t 
in  such  Statute,  and  except  in  such  Gases  as  shall  be  specially 
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provided  by  one    or  more    Bill    or    Bills   to   he    passed   during 
this  present  Session  of  Parliament, 

XIII.  Provided  that  no  Charter,  or  Grant,  or  Pardon,  granted 
before  the  three-and-twentieth  day  of  October,  in  the  Year  of  our 
Lord  one  thousand  six  hundred  and  eighty-nine,  shall  be  any 
ways  impeached  or  invalidated  by  this  Act,  but  that  the  same 
shall  be  and  remain  of  the  same  Force  and  Effect  in  Law,  and 
no  other,  than  as  if  this  Aot  had  never  been  made. 
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[The  Act  of  Settlement  (XII.  and  Xin,  William  III.,  Cap.  II.)  provided  that 
on  the  decease,  without  heirs,  of  William  and  (he  PrinecBS  Ance  of  Denmark,  the 
BucoesaoQ  to  the  throne  of  England  should  deTohe  npon  tho  Princeas  Sophia, 
Eleetress  and  Ducheas-Dowager  of  HanoTer,  grand-danghter  of  Jnmca  I.  This 
act,  which  it  ia  unneceaaary  to  give  entire,  ia  entitled,  "  An  Act  for  the  further 
LimitatioD  of  the  Crown,  and  better  securing  the  Righta  and  Liberties  of  the 
Subject."     The  foCowing  are  its  constitutional  proyisions :] 


Whekeas,  it  is  requisite  and  necessary  that  some  further  Pro- 
vision be  made  for  securing  our  EeligioD,  Laws  and  Liberties, 
from  and  after  the  Death  of  his  Majesty  and  the  Princess  Anm 
of  Dminarl,  and  in  Default  of  Issue  of  the  Body  of  the  said 
Princess,  and  of  his  Majesty  respectively ;  Be  it  enacted  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  Advice  and 
Consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
Parliament  assembled,  and  by  the  Authority  of  the  same, 

"  That  whosoever  shall  hereafter  come  to  the  Possession  of  tlie 
Crown,  shall  join  in  Communion  with  the  Church  of  England,  aa 
by  Law  established. 

"  That  in  case  the  Crown  and  Imperial  Dignity  of  this  Realm 
ehall  hereafter  come  to  any  person,  not  being  a  native  of  this 
Kingdom  of  England,  this  Nation  be  not  obliged  to  engage  in  any 
War  for  the  Defence  of  any  Dominions  or  Territories  which  do 
not  belong  to  the  Crown  of  England,  without  the  Consent  of 
Parliament. 

"  That   no    Person  who  shall  hereafter  come    to  the   Posses- 
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sion  of  this  CrowD,  stall  go  out  of  the  Dominion  of  EnghnS, 
Scotlacd.  or  Ireland,  without  the  Consent  of  Parliament. 

"  That  from  after  the  Time  that  the  further  Limitation  by 
this  Act  shall  take  Eifect,  all  Matters  and  Things  relaticg  to 
the  well  governing  of  this  Kingdom,  which  are  properly  cognizahle 
in  the  Privy  Council  by  the  Laws  and  Customs  of  this  Realm, 
shall  be  transacted  there,  and  all  Resolutions  taken  thereupon 
shall  be  signed  by  such  of  the  Privy  Council  as  shall  advise  and 
consent  to  the  same. 

"  That  after  said  Limitation  shall  take  Effect  as  aforesaid,  no 
Person  born  out  of  the  Kingdoms  of  England,  Scotland,  or  Ireland, 
or  the  Dominions  thereunto  belonging  {although  he  be  naturalized 
or  made  a  Denizen,  except  such  as  are  horn  of  English  Parents), 
shall  be  capable  to  be  of  the  Privy  Council,  or  a  Member  of 
either  House  of  Parliament,  or  to  enjoy  any  Office  or  Place  of 
Trust,  either  Civil  or  Military,  or  to  have  any  Grant  of  Lands, 
Tenements,  or  Hereditaments  from  the  Crown,  to  himself  or  to 
any   other  or  others   in   Trust  for  him. 

"  That  no  Person  who  has  an  Office  or  Place  of  Profit  under 
the  King,  or  receives  a  Pension  from  the  Crown,  shall  be  capable 
of  serving   as    a    Member   of  the    House   of  Commons. 

"  That  after  the  said  Limitation  shall  take  Effect  as  afore- 
said. Judges'  Commissions  he  made  Quamdiu  se  hene  gesserint,  and 
their  Salaries  ascertained  and  established ;  but  upon  the  Address 
of  both  Houses  of  Parliament  it  may  be  lawful  to  remove 
them, 

"  That  no  Pardon  under  the  Great  Seal  of  England  be  plead- 
able to  an  Impeachment  by  the  Commons  in  Parliament. 

"  And  whereas  the  Laws  of  England  are  the  Birth-right  of 
the  People  thereof,  and  all  the  Kings  and  Queens,  who  shall 
ascend  the  Throne  of  this  Realm,  ought  to  administer  the  Govern- 
ment of  the  same  according  to  the  said  Laws,  and  all  their  Offi- 
cers and  Ministers  ought  to  serve  them  respectively  according 
to  the  same  "—The  said  Lorda  Spiritual  and  Temporal,  and 
Commons,  do  therefore  further  humbly  pray.  That  all  the  Laws 
and  Statutes  of  this  Realm  for  securing  the  established  Religion, 
and   the   Bights  and    Liberties   of  the   People   thereof,  and   all 
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other  Lawa  and  Statutes  of  the  same  now  in  Force,  may  be  rati- 
fied and  confirmed,  and  the  same  are  hy  hia  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  and  by  Authority  of  the  same,  ratified  and  con- 
firmed accordingly. 
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COLOSIAL  CONSTITUTIONS, 

INiaODUCTOET  OBSBilTATIONS CONSTITUTIONil.  POSITION  01 

OF  NATIONS  OK   THI!  I 

TDTIONS — JPPLICAT      I 


Wb  have  now  come  to  a  period  at  which  the  justice  and  enlight- 
enment of  England  were  to  be  submitted  to  severe  testa.  After  a 
eODtost  of  four  hundred  and  seventy-three  jears  extendmc  from 
hdRmdh  whhd  d 

dyyh^lidbeaf  Eh  wa 

ngth  dby  hkpnh  pw  d 

by      P        m  n  wh    h  h  mp      d  h      n 

p  p    a        p  was  d  w   h    h    p  w  n^ 

g  whhmhb  tohpp         Thgh 

p  dppww  feigd  d 

tobdmndwh  Ehm  li  m  h 

rights  at  home,  would  stand  by  and  support  their  fellow  subjects  in 
maiataining  and  defending  them  in  the  colonial  settlements  of  North 
America. 

The  colonies  had  been  permanently  established  under  various 
auspices  during  the  troubled  reigns  of  the  unhappy  Stuarts  and  the 
earlier  raonarcbs  who  succeeded  them — apparently  an  unpropitious 
period  for  founding  govenimonts.  Until  the  Revolution  it  was 
doTibtfiil  whether  absolute  or  constitutional  authority  would  prevail 
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in  England ;  and  although  the  monarcliy,  as  regulated  by  the  Bill 
of  Eights  and  Act  of  Settlement,  mas  afterwards  so  limited  as  to 
protect  the  subject  from  the  eacroaehments  of  prerogative  at  home, 
yet  of  the  constitutional  relations  of  colonial  dependeucies  to  the 
mother  country  and  the  crown  there  still  appeared  to  he  no  very  clear 
intelligence,  as  there  was  certainly  no  authoritative  exposition. 
Yet  the  English  colonists  of  North  America  were  clear  on  one 
point.  They  maintained  that  all  the  ancient  rights  and  liberties  of 
Englishmen  were  theirs  by  birthright;  that  to  them,  as  much  as 
to  the  Englishmen  at  homo,  belonged  the  guarantees  of  Magna 
Charta,  and  at  a  later  date,  of  the  Petition  and  the  Bill  of  Eights ; 
that  in  removing  from  their  native  land  to  its  colonial  possessions, 
they  had  sacrificed  no  portion  of  their  ancient  rights  ;  and  that,  as 
Englishmen,  they  were  entitled  still  to  be  protected  by  the  guaran- 
tees of  liberty  which  covered  them  before  their  emigration. 

The  law  of  nations,  in  the  matter  of  colonial  settlements,  was 
altogether  in  their  favor.  There  are,  in  general,  two  eases,  which 
may  bo  briefly  stated  as  follows : 

1.  If  the  terr      y       b  d  is         h         d  occu- 

pied by  savages  o    w  g  h       h  ithout 

established  laws  o    g  m  cli  the 

colonists  are  suhj  ui      d  p    m         d  s,  both 

for  the  regulation      d         h    p  t  once 

in  force  so  far  sis  pp  h  dition 

of  an   infant   colo  Th  ifl  m  d  ctions. 

Bays  Blaokstoue,  '        d  g  d      mm  pie,  are 

neither  necessary  m  not  in 

force."  What  shall  be  admitted  and  what  rejected,  at  what  times 
and  under  what  restrictions,  must  be  decided  by  the  joint  action  of 
their  own  provincial  judicature,  when  established,  and  the  sovereign 
power  of  which  they  are  the  subjects.  There  must  thus  be  a  divi- 
sion of  the  functions  of  supreme  power ;  and  in  this,  like  every 
Other  instanoe  of  divided  sovereignty,  the  relations  of  the  provin- 
cial to  the  parent  government  will  often  be  extremely  delicate.  But 
the  status  of  the  people  is  determined  from  the  first.  They  remain 
the  subjects  of  the  parent  Government,  and  being  governed  by  the 
same  laws,  they  arc  bound  by  the  same  obligations  and  invested 
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d  ase  is  when  a  colony  is  to  be  planted  in  a  con- 
d  1  untry  which  already  has  a  code  of  laws,  and 
1  t  tutions  for  their  execution.  By  the  law  of  na- 
t  g  to  the  victorious  power  an  absolute  authority 
,  to  whom,  therefore,  the  conqueror'a 
e  of  law;  but  this,  "in  reason  and  civil 
der  to  put  an  end  to 
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ants ;  and  any  of  his  subjects,  colonists,  or  others  who  may  settle 
in  the  conquered  or  ceded  country,  fall  likewise  under  their  control. 
In  this  case,  if  a  colony  be  planted,  there  is  little  likelihood  of  con- 
flict with  the  parent  G-overnment.  The  ri!ghts  and  obligations  of 
the  colonists  being  only  such  as  it  proscribes,  immunities  and  privi- 
leges emanating  solely  from  its  gift,  and  it  alone  giving  protection 
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against  the  nativea,  wto  may  always  be  supposed  to  be  inclined  to 
win  their  freedom  by  rebellion — interest  and  the  instinct  of  self- 
preserTation  equally  impel  him  to  sustain  the  sovereign  power.  At 
all  events  the  government  is  simple.  Despotism,  and  this  under 
any  form,  is  despotism,  admits  no  conflicts  of  authority  or  jurisdic- 
tion, knows  no  rights  but  tbose  it  cbooscs  to  rrapect,  and  recog- 
nizes nothing  in  the  subject  but  his  obligation  of  obedience. 

3.  The  distinction  between  the  two  ca=es  is  clear.  In  the 
former,  when  a  country  hauny  no  established  laws  is  occupied  by 
eolonisti,  they  bring  with  thera  in  full  vigor  all  the  laws  of  their 
own  country,  so  far  as  those  laws  are  applicable  to  colonial  cireum- 
Rtances.  In  the  latter,  where  a  country  having  legal  instiiutinns 
falls  by  conquest,  all  existing  laws  remain  till  they  are  changed  or 
abrogated  by  the  conijueror ;  and  colonists  or  settlers  in  the  subju- 
gated country  are  eqnally  with  the  natives  under  the  supreme  will 
of  the  subjugating  power.  Now,  in  the  country  occupied  by  the 
American  colonies  there  were  no  laws  for  the  government  of  civil- 
ized society,  becau&e  among  the  Indian  aborigines  no  civilized  soci- 
ety existed.  From  the  foundation,  therefore,  of  the  colonies,  the 
laws  of  England  were  in  force  in  every  one  of  them,  and  with  those 
laws  the  rights  as  well  as  duties  of  the  subjects  of  the  English 

The  <jolonists  of  North  America  never  lost  sight  of  this  All 
the  anomalies  and  inconveniences  of  an  ill-regulated  colonial  system 
were  powerless  to  alienate  them  from  the  English  crown.  It  was 
their  pride  that  they  were  Englishmen ;  their  ancient  bonds  and 
memories  were  all  in  England;  but  above  all  things  else,  their 
rights  and  liberties  were  of  Eagliah  growth,  and  it  was  as  English- 
men they  claimed  to  hold  them.  Some  cause  of  dissatisfaction 
they  might  have  and  did  have  with  the  G-overnment  at  home ;  but 
in  this  they  suffered  only  with  their  fellow  subjects  from  the  crown 
during  the  troubled  period  of  the  Stuarts.  It  was  not  till  later 
tliat  their  fellow  subjects  joined  the  crown  in  the  oppression  of  the 
colonics  by  acts  of  Parliament,  and  during  the  period  of  trial  the 
Americans  could  only  look  with  sympathy  upon  the  struggle  between 
royalty  and  commons'  rights,  glorying  in  the  triumph  of  the  people, 
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g  tte  fanaticism  which  sometimea   turned  their  triumph 
into  cause  for  grief. 

With  these  preliminary  ohservationa  we  may  now  proceed  to 
glre  a  sketch  of  the  constitutional  history  of  the  thirteen  colonies. 
As  to  their  interior  polity,  the  colonies  were  properly  of  three 

1.  Provincial  eitahlhkments,  In  which  the  governor  and  council 
were  appointed  by  the  crown.  In  these  the  constitutions  depended 
on  the  respective  commiaaions  and  instructions  issued  hy  the  crowa 
to  the  goTernors ;  under  the  authority  of  which  provincial  assem- 
blies, elected  hy  the  people,  were  constituted  with  the  power  of 
making  lawa  and  ordioanoes  not  repugnant  to  the  laws  of  Kngland. 
Such  were  the  governments  of  Vikginia,  New  Hampshlrb,  New  York, 
Geokgia,  New  Jersey  after  1702,  and  the  Garolinas  after  1728. 

2.  Proprietary  governments,  granted  out  to  individuals,  after  the 
manner  of  feudatory  principalities.  In  these  the  proprietary  was 
practically  governor  of  the  province,  the  assembly  being  chosen  by 
the  people.  Such  were  the  governments  of  Martlasd  and  Penn- 
sylvania, and  at  first  of  New  Jersey  and  the  Carolinas. 

3.  Charter  governments,  in  which  the  governor,  council,  and 
assembly  were  choaen  hy  the  people.  These  had  the  power  of  local 
legislation,  and  such  other  rights  and  authorities  as  were  specially 
given  in  their  charters  of  incorporation.  To  this  class  belonged 
the  governments  of  the  PLYMOUTn  Colony,  Connecticut,  RHone 
ISLANB,  and  originally  of  Massachusetts. 

4.  In  addition  to  these,  a  mised  form  of  government  was  adopted 
in  Massachusetts,  in  which  the  governor  only  was  appointed  by 
the  crown,  the  council  and  assembly  being  both  elected  by  the 


Virginia. — The  first  permanent  settlement  made  in  America, 
under  the  auspices  of  England,  was  under  a  charter  to  Sir  Thomas 
Gates  and  hia  associates,  by  James  I.,  in  1606,  which  granted  to 
them  the  territories  in  America  then  commonly  called  Virginia. 
The  associates  were  divided  into  two  companies.  By  degrees,  the 
name  of  Virginia  was  confined  to  the  first  or  south  colony.     The 
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second  assumed  tlio  name  of  the  Plymouth  Corapaoy,  am]  New 
England  was  founded  under  their  auspices. 

By  the  tenor  of  their  charter  all  persons,  being  English  subjects 
and  inhabiting  in  the  colonies,  and  their  children  born  therein,  were 
declared  to  have  and  possess  all  liberties,  franchises,  and  immuni- 
ties, within  any  other  of  the  dominions  of  the  crown,  to  all  intents 
and  purposes,  as  if  they  bad  been  abiding  and  born  within  the  realm 
of  England,  or  any  other  dominions  of  the  crown.  The  patentees 
were  to  hold  the  lands,  &c.,  in  the  colony,  of  the  king,  his  heira  and 
suocessora,  as  of  the  manor  of  East  Greenwich  in  the  county  of 
Kent,  in  free  and  common  soocage  only,  and  not  in  capite;  and  were 
authorized  to  grant  the  same  to  the  inhabitants  of  the  colonies  in 
such  manner  and  form,  and  for  such  estates,  as  the  council  of  the 
colony  should  direct. 

Each  colony  was  to  be  governed  by  a  local  council,  appointed 
and  removable  at  the  pleasure  of  the  crown,  according  to  the  royal 
instructions  and  ordinances  from  time  to  time  promulgated.  These 
councils  were  to  be  under  the  superior  management  and  direction 
of  another  council  sitting  in  England.  A  power  was  given  to  espel 
all  intruders,  and  to  lay  a  limited  duty  upon  all  persona  trafScking 
with  the  colony  ;  but  a  prohibition  was  imposed  upon  all  the  colo- 
nists against  trafficking  with  foreign  countries  under  the  pretence 
of  a  trade  from  the  mother  country  to  the  colonies. 

The  settlements  in  Virginia  were  earliest  in  point  of  date,  and 
were  fast  advancing  under  a  policy  which  subdivided  the  property 
among  the  settlers,  instead  of  retaining  it  in  common,  and  thus 
mye  vigor  to  private  enterprise.  As  the  colony  increased,  the  spirit 
of  its  members  assumed  more  and  more  the  tone  of  independence; 
and  they  grew  restless  and  impatient  for  the  privileges  enjoyed 
under  the  government  of  their  native  country.  To  quiet  this  un- 
easiness. Sir  George  Yeardley,  then  the  governor  of  the  colony,  in 
1619  called  a  general  assembly,  composed  of  representatives  from 
the  various  plantations  in  the  colony,  and  permitted  them  to  as- 
sume and  exercise  the  high  functions  of  legislation.  Thus  was 
formed  and  established  the  first  representative  legislature  that  ever 
sat  In  America.  And  this  example  of  a  domestic  parliament,  to 
regulate  all   the  internal  concerns  of  the  country,  was  never  lost 
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Bight  of,  but  waa  ever  afterwards  cherished,  throughout  America, 
as  the  dearest  birthright  of  freemen.  So  acceptable  was  it  to  the 
people,  and  bo  indispeosable  to  the  real  prosperity  of  the  colony, 
that  the  council  in  England  were  compelled,  ia  1621,  to  issue  an 
ordinance,  which  gave  it  a  complete  and  permaneat  sanction.  In 
imitation  of  the  constitution  of  the  British  Parliameut,  ths  legis- 
lative power  was  lodged — partly  in  the  governor,  who  held  the  place 
of  the  sovereign  ;  partly  in  a  council  of  state  named  by  the  company  ; 
and  partly  in  an  assembly  compared  of  representatives  freely 
E  mg      d 
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well  as  ecclesiastical,  the  colony  should  he  governed  according  to  ihe 
laws  of  EngUnd.  He  was  directed  to  issue  writs  for  electing  rep- 
resentatives of  the  people,  who,  with  the  governor  and  council, 
should  form  a  general  assemhly  clothed  with  eupreme  legislative 
authority ;  and  to  estahlish  courts  of  justice,  whose  proceedings 
should  be  guided  bv  the  forms  of  the  parent  country.  The  rights 
f  H       h        v/  d        h 
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all  the  charters  successively  granted,  as  well  as  by  the  royal  decla- 
ration wheo  the  colony  was  aoncxed  as  a  dependency  to  the  crown. 
Indeed,  there  is  no  reason  to  suppose  that  the  common  law  was  not, 
in  its  leading  features,  very  acceptable  to  the  colonists  ;  and  in  its 
general  policy  the  colony  closely  followed  in  the  steps  of  the 
mother  country.  The  trial  by  jury,  although  a  privilege  resulting 
from  their  general  rights,  was  guarded  by  special  legislation.  There 
was  also  an  early  declaration  that  no  taxes  could  be  levied  by  the 
governor  without  the  consent  of  the  general  assembly ;  and  when 
raised,  they  were  to  be  applied  according  to  the  appointment  of  the 
legislature.  The  burgesses  also,  during  their  attendance  upon  the 
anaembly,  were  free  from  arrest.  In  respect  to  domestic  trade,  a 
general  freedom  was  guaranteed  to  all  the  inhabitants  to  buy  and 
sell  to  the  greatest  advantage,  and  all  engrossing  was  prohibited. 
The  culture  of  tobacco  seems  to  have  been  a  constant  object  of 
solicitude;  and  it  was  encouraged  by  a  long  succession  of  acts  suf- 
ficiently evincing  the  public  feeling,  and  the  vast  importance  of  it 
to  the  prosperity  of  the  colony.  We  learn  from  Sir  William  Berke- 
ley's answers  to  the  lord  commissioners,  in  1671,  that  the  population 
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of  tliecolony  was  at  that  time  about  40,000;  that  tlie  restrietigns  of 
the  uavigation  act,  cutting  off  ail  trade  with  foreign  oounl/ies,  were 
rery  injurious  to  them,  as  tbej  were  obedient  to  the  laws.  And 
"  this  {says  he)  is  the  cause  why  no  small  or  great  veesels  are  built 
here  ;  for  we  are  moat  ohedicut  to  all  laws,  whilst  the  New  Kngland 
men  break  through,  and  men  trade  to  any  place  that  their  interest 
leads  them."  This  language  is  suffieiently  aigaificaut  of  the  restless- 
ness of  New  England  under  these  restraints  upoa  its  oommeroe. 
In  1680  a  remarkable  change  was  made  in  the  colonial  jurispru- 
dence, by  taking  all  judicial  power  from  the  assembly,  and  allowing 
an  appeal  from  the  judgments  of  the  General  Court  to  the  king  in 
council. 

Plymouth  Coiosies, — Beforr  their  landing,  on  the  lUh  of  No- 
reaiher,  1620,  the  Plymouth  colonists  drew  up  and  signed  an 
original  compact,  in  which,  after  acknowledging  themsoives  subjects 
of  the  crown  of  England,  they  proceed  to  declare  :  "  Having  under- 
taken, for  the  glory  of  God,  and  the  adTanceincnt  of  the  Christian 
fiiith,  and  the  honor  of  our  king  and  country,  a  voyage  to  plant  the 
first  colony  in  the  northern  parts  of  Virginia,  we  do,  by  these  pres- 
ents, solemnly  and  mutually,  in  the  presence  of  God  and  of  one 
another,  covenant  and  combine  ourBclvea  together  into  a  civil  body 
politic,  for  our  better  ordering  and  preservation,  and  furtherance 
of  the  ends  aforesaid.  And  by  virtue  hereof  do  enact,  constitute, 
and  frame,  such  just  and  equal  laws,  ordinances,  acts,  constitutions, 
and  officers,  from  time  to  time,  as  shall  be  thought  most  meet  and 
convenient  for  the  general  good  of  the  colony  ;  unto  which  me 
promise  all  due  submission  and  obedience."  This  compact  (signed 
by  forty-one  persona)  is,  in  its  very  essence,  a  pure  democracy  ;  and 
in  pursuance  of  it,  the  colonists  proceeded  soon  afterwards  to  organ- 
ize the  colonial  government,  under  the  name  of  the  Colony  of  New 
Plymouth,  to  appoint  a  governor  and  other  officers,  and  to  enact 
laws.  The  governor  was  chosen  annually  by  the  freemen,  and  had 
at  first  one  aasiatant  to  aid  him  in  the  discharge  of  his  trust.  Four 
others  were  aoon  afterwards  added,  and  finally  the  number  was  in- 
creased to  seven.  The  supreme  legislative  power  resided  in,  and 
was  exercised  by,  the  whole  body  of  the  ma!o  inhabitants — every 
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freemon,  who  was  a  member  of  the  charcli,  being  admitted  to  vote 
in  all  public  affairs.  The  number  of  settlements  having  increased, 
and  being  at  a  considerable  distance  from  each  other,  a  house  of 
representatives  was  established  in  1639,  the  members  of  which,  as 
■well  as  all  other  officers,  were  annually  chosen.  They  adopted,  the 
common  law  of  England  as  the  general  basis  of  their  jurisprudence 
— Tarying  it,  however,  from  time  to  time,  by  municipal  regulations 
better  adapted  to  their  situation,  or  conforming  more  exactly  to 
their  stern  notions  of  the  absolute  authority  and  universal  obliga- 
tion of  the  Mosaic  institutions. 

The  Plymouth  colonists  acted,  at  first,  altogether  under  the 
voluntary  compact  and  association  already  mentioned.  But  they 
daily  felt  embarrassments  from  the  want  of  some  general  autliority, 
derived  directly  or  indirectly  from  the  crown,  which  should  recog- 
nize their  settlement  and  confirm  their  legislation.  After  several 
ineffectual  attempts  made  for  this  purpose,  they  at  length  succeeded 
in  obtaining,  in  January,  1629,  a  patent  from  the  council  established 
at  Plymouth,  in  England,  under  the  charter  of  King  James,  of 
1620.  This  patent,  besides  a  grant  of  the  territory,  upon  the  terms 
and  tenure  of  the  original  patent  of  1620,  included  an  authority  to 
the  patentee  (William  Bradford)  and  his  associates  "  to  incorporate, 
by  some  usual  or  fit  name  and  title,  him  or  themselves,  or  the  peo- 
ple there  inhabiting  under  him  or  them,  and  their  successors ;  from 
time  to  time  to  make  orders,  ordinances,  and  constitutions,  as  well 
for  the  better  government  of  their  affairs  here,  and  the  receiving  or 
admitting  any  into  their  society,  as  also  for  the  better  government 
of  his  or  their  people,  or  his  or  their  people  it  sei  iu  gjiug  thitl  <,r 
or  returning  from  thence  ,  and  the  sime  to  put  or  ciuse  to  bi,  put 
in  execution,  by  such  offit-eri  and  minHter=  as  be  or  the\  =hill  au 
thorize  and  depute  ;  provided  that  the  laid  laws  and  r  rdcrs  be  UDt 
repugnant  to  the  laws  of  Euglmd  or  the  frame  of  g  'if-rnnitnt  ly 
the  said  president  and  councd  [of  Plymouth  Companj]  liLiLafter 
to  be  established." 

The  charter  of  1629  furnished  them,  however,  with  the  color  of 
delegated  sovereignty,  of  which  they  did  not  fail  to  avail  themselves. 
They  assumed  under  it  the  exercise  of  the  most  plenary  executive, 
judicial  powers,  with  but  a  monientary  scruple  as  to 
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their  right  to  infiiet  capital  puaishments,  Tliey  were  cot  disturbed 
in  the  free  exercise  of  these  powers  until  after  the  reBtoration  of 
Charles  II.  Their  authority  under  their  charter  was  then  quea- 
tioned ;  and  several  unsuccessful  attempts  were  made  to  procure  a. 
confirmation  from  the  crown.  They  continued  to  eling  to  it,  until, 
in  1684,  their  charter  was  overturned.  An  arbitrary  government 
was  then  established  over  them,  in  common  with  the  other  New 
England  colonies,  and  they  were  finally  incorporated  into  a  province, 
with  Massachusetts,  under  the  charter  granted  to  the  latter  by 
William  and  Mary,  in  1691. 

After  providing  for  the  manner  of  choosing  their  governor  and 
legislature,  as  above  stated,  their  first  attention  seems  to  have  been 
directed  to  the  establishment  of  "  free  liberties  of  the  free-born 
people  of  England."  It  was  therefore  declared,  almost  in  the  lan- 
guage of  Magna  Charta,  that  justice  should  be  impartially  admin- 
istered unto  all,  not  sold  or  denied  ;  that  no  person  should  suffer 
"  in  respect  to  life,  limb,  liberty,  good  name,  or  estate,  but  by  virtue 
or  equity  of  some  express  !aw  of  the  General  Court,  or  the  good 
and  equitable  laws  of  our  nation  suitable  for  us,  in  matters  which 
are  of  a  eivil  nature  (as  by  the  court  here  hath  been  accustomed), 
wherein  we  have  no  particular  law  of  our  own  ;  "  and  none  should 
suffer  without  being  brought  to  answer  by  due  course  and  process 
of  law ;  that,  in  criminal  and  civil  cases,  there  should  be  a  trial  by 
jury  at  ail  events  upon  a  final  trial  on  appeal,  with  the  right  to 
challenge  for  just  cause;  and,  in  capital  cases,  a  peremptory  right 
to  challenge  twenty  jurors,  as  in  England  ;  and  that  no  party  should 
be  cast  or  condemned,  unless  upon  the  testimony  of  two  sufficient 
witnesses,  or  other  sufficient  evidence,  or  circumstances,  unless 
otherwise  specially  provided  by  law.  All  processes  were  directed 
to  be  in  the  king's  name.  All  trials  in  respect  to  land  were  to  be  in 
the  county  where  it  lay ;  and  all  personal  actions  where  one  of  the 
parties  lived;  and  lands  and  goods  were  liable  to  attachment  to 
answer  the  judgment  rendered  in  any  action.  All  lands  were  to 
descend  according  to  the  free  tenure  of  lands  of  East  Greenwich, 
in  the  county  of  Kent ;  and  all  entailed  lands  according  to  the  law 
of  England. 
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Massachusetts. — Application  was  made  fir  a  charter  to  Kmg 
Cbarles,  who,  accordingly,  in  March,  1628  griutod  to  tlie  ^ijnttea 
and  their  associates  the  most  ample  powi-ro  of  gov  rami-iit  Ihe 
charter  couflrmed  to  them  the  territory  already  f,  anted  5j  the 
council  established  at  Plymouti,  to  be  holden  of  the  crown  as  of 
the  royal  manor  of  East  Greenwich,  "  in  free  and  ccmmou  siccige, 
and  nol  in  cttpite,  aor  by  knight's  service  jieldiig  to  the  ciown 
one  fifth  part  of  all  ore  of  gold  and  silver,  &c  It  also  created  the 
associates  a  body  politic  by  the  name  of  "  The  bjvernor  ai  d  Ccm 
pany  of  the  Massachusetts  Bay  in  New  Ei  f,!and  with  the  usual 
powers  of  corporatiovis.  It  provided  that  the  government  should 
be  administered  by  a  governor,  a  deputy  go  ernor  and  eighteen 
assistants,  from  time  to  time  elected  out  uf  the  freemen  of  the 
company,  which  officers  should  have  the  care  of  the  general  bnsmess 
and  affairs  of  lands  and  plantations,  and  the  government  of  the 
people  there ;  and  it  appointed  the  first  governor  deputy  go\  trnor 
and  assistants,  by  name.  It  further  provided  that  a  cturt  or  juo 
rum,  for  the  transaction  of  business  should  consist  of  the  governor 
or  the  deputy -gov  ernor,  and  seven  or  moie  as  stants  which  should 
assemble  as  often  as  onee  a  month  for  tl  at  \  urjose  and  also  that 
foui  great  general  a^embiieB  of  the  conjinj  should  be  held  m 
every  year.  la  these  great  and  general  ass  mbliea  (which  were 
composed  of  the  governor,  deputy  as  istants  and  freemen  present), 
freemen  were  to  be  admitted  free  of  the  company,  ofEcers  were  to 
be  elected,  and  laws  and  ordinances  for  the  good  and  welfare  of  the 
colony  made  ;  "  so  as  such  laws  and  ordinances  be  not  contrary  or 
repagnaat  to  the  laws  and  statutes  of  (his  our  realm  of  England." 
At  one  of  those  great  and  general  assemblies  held  in  Easter  Term, 
the  governor,  deputy,  and  assistants,  and  other  officers,  were  to  be 
annually  chosen  by  the  company  preseut.  The  company  were  fur- 
ther authorized  to  transport  any  subjects,  or  strangers  willing  to 
become  subjects,  of  the  crown,  to  the  colony,  and  to  carry  on  trade 
to  and  from  it,  without  custom  or  subsidy,  for  seven  years,  and  were 
to  be  &ee  of  all  taxation  of  imports  or  exports  to  and  from  the 
English  dominion  for  the  space  of  twenty -one  years,  with  the  excep- 
tion of  a  five  per  cent.  duty.  The  charter  further  provided  that  all 
Bubjecta  of  the  crown,  who  should  become  inhabitants,  and  their 
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children  born  there  or  ou  the  ieas  gjiugor  returaing  should  enjoy 
all  liberties  and  immunitiea  of  free  mdiiatiual  subje(,ts,  as  it  thej, 
and  every  of  them,  were  boin  within  the  re<ilui  of  Lugland  Eull 
legislative  luthority  was  U&o  gin,n  subject  to  the  leatnction  of 
not  being  contrary  to  the  lawa  of  England 

For  thiee  or  four  yi_jr  after  the  removal  of  the  charter  the 
governor  and  assistants  ^^  re  choaen,  and  11  thu  busine'^s  of  the 
government  wis  trausacttd  by  the  freemen  a^sen  hied  at  large  in  a 
General  Court  But  the  members  having  increased  an  alteration 
took  place,  and  la  Gii,  the  towns  sent  representatives  to  the 
General  Ojurt  Thtiy  drew  up  a  general  declaration  that  the 
General  Court  alone  had  j  ower  to  make  ind  establish  laws  and  to 
elect  offieeis,  to  laise  moneys  and  taxes  und  to  sdl  lands ,  and 
that,  therefore,  every  town  might  choose  porions  as  represtntatives, 
not  exceeding  two,  who  should  have  the  lull  power  and  \oicesot  all 
the  freemen,  exeept  in  the  choice  of  officers  and  magistrates,  wherein 
every  freeman  was  to  give  his  own  vote.  The  system  thus  proposed 
was  immediately  established  by  commou  consent,  although  it  is  no- 
where provided  for  in  the  charter.  And  thus  was  formed  the 
eeeoud  house  of  representatives  (the  first  being  in  Virginia)  in  any 
of  the  colonies.  At  first,  the  whole  of  the  magistrates  (or  assist- 
ants) and  the  representatives  sat  togethori  and  as  one  body,  in  en- 
acting all  laws  and  orders.  But  at  length,  in  1044,  they  separated 
bto  two  distinct  and  independent  bodies,  each  of  which  possessed 
a  negative  upon  the  acta  of  the  other.  This  course  of  proceeding 
continued  until  the  final  dissolution  of  the  charter. 

The  General  Court,  in  their  address  to  Parliament  iu  1646,  in 
answer  to  the  remonstrance  of  certain  malcontents,  used  the  follow- 
ing language  :  "  For  our  government  itself  it  is  framed  according  to 
our  own  charter,  and  the  fundamental  and  common  laws  of  England, 
and  carried  on  according  to  the  same  (taking  the  words  of  eternal 
truth  and  righteousness  along  with  thein,  as  that  rule  by  which  all 
kingdoms  and  jurisdictions  must  render  an  account  of  eveiy  act 
and  administration  in  the  last  day),  with  as  bare  an  allowance  for 
the  disproportion  between  such  an  ancient,  popolous,  wealthy  king- 
dom, and  so  poor  an  infant,  thiu  colony,  as  common  reason  can 
afl'ord."     Ajid  they  then  proceeded  to  show  the  truth  of  their  state- 
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ment  by  drawing  a  parallel  setting  down  in  one  column  tlie  funda 
mental  and  comm>n  laws  and  customs  of  England  beginning  with 
Magna  Charfa  and  m  a  cotre  ponding  column  then  iumi  luuda 
mental  laws  and  custom'* 

After  the  fall  of  the  first  c  lonial  charter  in  1684  Massachu 
setts  remained  f  r  some  jears  in  a  very  disturbed  stite  under  the 
arbitrary  jower  of  the  crown  At  lenj,th  a  new  charter  was  m 
1691,  granted  to  the  colony  by  ^\  illia  n  and  Miry  ind  it  hence 
forth  became  known  as  a  province  and  continued  to  ict  undtr  this 
last  charter  until  after  the  Rt volution  The  charter  comprehended 
within  its  territorial  limits  all  the  old  crliny  of  the  Massachusetts 
Bay,  the  colony  of  >iew  Plymouth,  the  province  ot  Mamo,  the  ter- 
ritory called  Acadia  or  Nova  Scotia,  and  all  the  lands  lying  between 
Nova  Scotia  and  Maine;  and  incorporated  the  whole  into  one  prov- 
ince by  the  name  of  the  Province  of  the  Massachusetts  Bay  in 
New  England,  to  be  holden  as  of  the  royal  manor  of  East  Green- 
wich, in  the  county  of  Kent.  It  confirmed  all  prior  grants  made 
of  lands  to  all  persons,  corporations,  colleges,  towns,  villages, 
and  schools.  It  reserved  to  the  crown  the  appointment  of  the 
governor,  and  lieutenant-governor,  and  secretary  of  the  province, 
and  all  the  officers  of  the  Court  of  Admiralty.  It  provided  for 
the  appointment,  annually,  of  twenty-eight  counsellors,  who  were 
to  be  chosen  by  the  General  Court,  and  nominated  the  first  board. 
The  governor  and  counsellors  were  to  hold  a  council  for  the  order- 
ing and  directing  of  the  affairs  of  the  province.  The  governor  was 
invested  with  the  right  of  nominating,  and,  with  the  advice  of  the 
council,  of  appointing  all  military  officers,  and  all  sheriffs,  provosts, 
marslials,  and  justices  of  the  peace,  and  other  ofiicers  of  courts  of 
justice.  He  had  also  the  power  of  calling  the  General  Court,  and 
of  adjourning,  proroguing,  and  dissolving  it.  He  bad  also  a  nega- 
tive upon  all  laws  passed  by  the  General  Court.  The  General 
Court  was  to  aasamble  annually  on  the  last  Wedre*idaj  ot  May ; 
and  was  to  consist  of  the  governor  and  couuoi!  for  the  time  being, 
and  of  6uch  representatives,  being  freeholders,  as  should  be  annually 
elected  by  the  freeholders  of  each  town  who  possessed  a  freehold  of 
forty  shillings  annual  value,  or  other  estate  to  the  value  of  forty 
pounds.     Each  town  was  entitled  to  two  representatires  ;  but  the 
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Reaeri!  Court  waa  from  tine  to  tm  e  t  decide  on  tlie  number 
whi&h  each  town  ehould  tend  The  Gener-il  Court  waa  invested 
With  full  authority  to  erect  courts  to  levy  taxes,  and  make  all 
Wiiolesome  laws  and  ordinances  so  as  the  same  be  not  repugnant 
or  contrary  to  the  laws  of  En^lan  1  and  to  settle  annually  all  civil 
of&cera  whose  appointment  wis  not  otherwise  provided  for.  All 
law*  however  were  to  be  sent  to  England  for  approbation  or  disal- 
lowance and  if  diballcwti  and  so  sign  to  I  under  the  sign  manual 
and  8  ^net  within  three  years  the  same  thenceforth  to  cease  and 
become  loid  otherwiije  to  continue  in  force  according  to  the  terms 
of  their  oug  nal  enactment  The  governor  was  also  made  com- 
mandei  m  chief  of  the  militia  with  the  usual  martial  powers ;  but 
was  not  to  tsercise  martial  law  without  the  advice  of  the  council. 
In  case  of  his  death  removal  or  absence  his  authority  waa  to 
devoUe  on  the  lieutenant  governor  or  if  his  office  was  vacant,  then 
on  the  council  ^^  ith  a  \]ew  also  to  adiaace  the  growth  of  the 
proi  inee  by  encouraging  new  settlements  it  n  as  expressly  provided 
that  there  she  uld  be  a  bberty  of  conscienci.  allowed  in  the  worship 
of  Go  1  to  all  Chriaticins  except  Papists  and  that  all  subjects  in- 
habiting in  the  province  and  their  childien  born  there,  or  on  the 
seas  ^o  ng  ir  returning  shjuld  ha^  e  all  the  liberties  and  immunities 
of  free  and  natural  Bubjccts  as  it  thej  were  born  within  the  realm 
of  England  And  in  jll  ciacs  iu  appeal  was  allowed  from  the 
judgments  of  any  courts  of  the  proiiiice  to  the  king,  in  the  privy 
council  n  ELgland  where  the  matter  ii  lifferenee  exceeded  three 
hundred  puuuda  sterling  And  hii'illy  there  was  a  reservation  of 
the  whole  admiralty  jurisdiction  to  the  ciown;  and  of  a  right  to 
all  fauljccts  to  fiah  on  the  coasts 

After  the  j,r  mt  f  the  provmc  al  charter  m  1691,  the  legislation 
of  the  colony  took  a  wider  scope  wid  became  more  liberal,  as  well 
as  more  exact  \.t  the  \ery  first  sea  un  an  act  passed,  declaring 
the  general  rights  ind  liberties  f  the  pe  pie,  and  embracing  the 
priicipal  proiiauns  of  Magna  Charti  cu  this  subject.  Among 
other  things  it  was  declared  that  do  tax  could  be  levied  but  by  the 
Gmer  1  Court  that  the  rial  by  jury  should  be  aecured  to  all  the 
inhabitants;  and  that  all  lands  shall  be  free  from  escheats  and  for- 
feitures, except  in  cases  of  high  treason.     A  habeas  corpus  act  was 
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also  passed  at  the  same  session,  but  it  seems  to  have  heen  disallowed 
bj  the  crown ;  and  Chalmers  asserts  that  tbere  is  no  circumstance, 
in  the  history  of  colonial  jurispiudouee,  b(;tter  established  than  the 
feet  that  the  habeas  coi-pus  act  was  not  extended  to  the  plantations 
until  the  reign  of  Queen  Anne. 

New  Hampshire.— In  November,  16-29,  Captain  John  Mason 
obtained  a,  grant,  from  the  council  of  Plymouth,  of  a  territory 
which  was  afterwards  called  New  Hanjpahiro.  The  land  granted 
was  expressly  subjected  to  the  conditions  and  limitations  in  the 
original  patent,  A  further  grant  was  made  to  Mason  by  the  coun- 
cil of  Plymouth  about  the  time  of  the  surrender  of  their  charter 
(22d  April,  16iJ5),  covering  much  of  the  land  in  the  prior  grant, 
and  giving  to  the  whole  the  name  of  New  Hampsbire. 

In  the  exposition  of  its  own  charter,  Massachusetts  contended 
that  its  limits  included  the  whole  territory  of  New  Hampshire ; 
and,  being  at  that  time  comparatively  strong  and  active,  she  suc- 
ceeded iu  establishing  her  jurisdiction  over  it,  and  maintained  it 
with  unabated  vigilance  forty  years.  The  controversy  was  finally 
brought  before  the  king  in  council ;  and  in  1679,  it  was  solemnly 
adjudged  against  the  claun  of  Massachusetts.  And  it  being  ad- 
mitted that  Mason,  under  his  grant,  had  no  right  to  e 
powers  of  government,  a  commission  ■ 
by  the  crown  for  the  government  of  New  I 

New  Hampshire  continued  down  to  the  period  of  the  Revolution 
to  be  governed  by  comaiission  as  a  royal  province,  and  enjoyed  the 
privilege  of  enacting  her  own  laws  through  the  instrumentality  of 
a  General  Assembly,  in  the  manner  provided  by  the  first  eom- 

The  laws  of  New  Hampshire,  daring  its  provincial  state,  par- 
took very  inuch  the  character  of  those  of  the  neighboring  province 
of  Massachusetts. 

Maine. — In  April,  1639,  Sir  Perdinando  Gorges  obtained  from 
the  crown  a  confirmatory  grant  of  all  the  land  from  Piacataqua  to 
Sagadaliock  and  the  Kennebeck  river,  and  from  the  coast  into  the 
northern  interior  one  hundred  and  twenty  miles ;  and  it  was  styled 


>y  Google 


COLONIAL  CONSTITDnOire.  419 

"  The  Province  of  Maine."  Of  this  province  he  was  made  lord 
palatine,  witb  all  the  powera,  jurisdiction,  and  royalties  belonging 
to  the  bisbop  of  the  county  palatine  of  Durham;  and  the  lands 
were  to  be  holden  as  of  the  manor  of  East  Greenwich.  The  char- 
ter conta,ina  a  reservation  of  faith  and  allegiance  to  the  crown,  aa 
It  Iso  a  tl  ■  the  palatine,  with 
h    fr    h  f  the  province,  to 

y  b  n       as  conveniently 

1         h  p  h     g    d  if  the  province ; 
d       m      tion  of  all  civil 
p  h    p-d       e.     But  all  the 

d   w  b         bordinate   to  the 

dm  n        or  foreign  plan- 

Sd  hub  d    h     palatine,  as  to 

w      b         h    b  le  privy  council 

M  p       ng  New  Hampshiro, 

s  was  adjudged  void.  Before  a  final 
lad,  Massachusetts  had  the  prudence  and  sagacity, 
n  77  o  pu  base  the  title  of  Gorges  for  a  trifling  sucu  ■  and 
hu  th  g  at  disappointment  of  the  crowa  (then  in  treaty  for 
h  ob       )  succeeded  to  it,  and  held, it,  and  governed  it  aa  a 

p  0  n  dep  udency  until  the  fall  of  its  own  charter;  and  it 
afle  wa  da  a.  we  have  seen,  was  incorporated  with  Massachusetts, 
R  he  p  o    Q    a  charter  of  1691. 

Connecticut. — The  colony  of  New  Haven  was  settled  by  emi- 
grants immediately  from  England,  without  any  title  derived  from  the 
immediate  patentees.  They  began  their  settlement  in  1638,  pur- 
chasing their  lands  of  the  natives ;  and  entered  into  a  solemn  com- 
pact of  government.  By  it  no  person  was  admitted  to  any  office, 
or  to  have  any  voice  at  any  election,  unless  he  was  a  member  of  one 
of  the  churches  allowed  in  the  dominion.  There  was  an  annual 
election  of  the  govemor,  the  deputy,  magistrates,  and  other  officers, 
by  the  freemen.  The  General  Court  consisted  of  the  governor, 
deputy,  magistrates,  and  two  deputies  from  each  plantation. 

Other  courts  were  provided  for;  and  their  laws  and  proceedings 
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varied  in  very  few  circumstances  from  Massachusetts,  except  tliat 
they  Lad  no  jury,  either  in  civil  or  criminal  cases. 

Soon  after  the  restoration  of  Charles  II,,  the  colony  solicited, 
and  in  April,  1662,  obtained,  from  that  monarch,  a  charter  of  gov- 
ernment aud  territory.  The  charter  included  within  its  limits  the 
whole  colony  of  New  Haven  ;  and  aa  this  was  done  without  the 
consent  of  the  latter,  resistance  was  made  to  the  incorporation,  until 
16E).5,  when  both  were  indissolubly  united,  and  have  ever  since  re- 
mained under  one  general  government. 

In  1685,  a  qtto  warranto  was  issued  by  King  James  against  the 
colony,  for  the  repeal  of  the  charter.  No  judgment  appears  to 
have  been  rendered  upon  it ;  but  the  colony  offered  its  submission 
to  the  will  of  the  crown;  and  Sir  Edmund  Andros,  in  1687,  went 
to  Hartford,  and,  in  the  name  of  the  crown,  declared  the  govern- 
ment dissolved.  They  did  not,  however,  surrender  the  charter,  but 
secreted  it  in  an  oak,  which  is  still  venerated ;  and  immediately 
after  the  revolution  of  1688,  thsy  resumed  the  exercise  of  all  its 
powers.  The  charter  continued  to  be  maintained  as  a  funda- 
mental law  of  the  State  until  the  year  1818,  when  a  new  constitu- 
tion of  government  was  framed  and  adopted  by  the  people.  The 
laws  of  Connecticut  were,  in  many  respects,  similar  to  those  of 
Massachusetts. 

KiionB  Island. — Roger  Williams  succeeded  in  obtaining,  from 
th  E  1  f  W  wck,  in  1643,  a  charter  of  incorporation  of  Provi- 
de Piatt  n  and  also,  in  1644,  a  charter  from  the  two  houses 
of  P    1  t  (Charles  I.  being  then  driven  from  his  capita!)  for 

th  p      t         f  the  towns  of  Providence,  Newport,  and  Porta- 

m  th  f  h  b  olute  government  of  themselves,  but  according 
to  the  laws  of  England. 

Under  this  charter  an  assembly  was  convened  in  1647,  consisting 
ot  the  oollectiie  freemtn  of  the  vir  ous  plantation's  The  legisla- 
tive power  was  vested  m  a  court  of  commissnners  of  six  persons, 
chosen  by  eifh  of  the  four  towns  then  m  existence  The  whole 
executivi-  power  seems  to  ha^e  been  veated  m  a  president  and  four 
ai^istants  who  were  chu'^Lii  from  (he  freemen  and  formed  the 
snpreme  court  fur  the  administration  of  justice 
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They  continued  to  act  ttnder  this  government  ontil  the  restora- 
tion of  Charles  II.  That  event  eeema  to  have  given  great  satis- 
faction to  these  Plantations.  They  immediately  proclaimed  tiie  king, 
and  sent  an  agent  to  England ;  and  in  July,  1663,  after  some  opposi- 
tion, they  succeeded  in  obtaining  a  charter  from  the  eronn. 

That  charter  incorporated  the  inhabitants,  by  the  name  of  "  the 
Governor  and  Company  of  the  English  Colony  of  Rhode  Island  and 
Providence  Plantations,  in  New  England,  in  America,"  conferring 
on  them  the  usual  powers  of  corporations. 

Rhode  Island  enjoya  the  honor  of  having  been,  if  not  the  first, 
at  least  one  of  the  earliest,  of  the  colonies,  and  indeed  of  modern 
states,  in  which  the  liberty  of  conaeienco  and  freedom  of  worship 
were  boldly  proclaimed  among  its  fuodamental  laws. 

In  December,  1686,  Sir  Edmund  Andros,  agreeably  to  his 
orders,  dissolved  their  government,  and  assumed  the  administration 
of  the  colony.  The  revolution  of  1688  put  an  end  to  his  power ; 
and  the  colony  immediately  afterwards  resumed  its  charter,  and, 
though  not  without  some  interruptions,  continued  to  maintain  and 
exercise  its  powers  down  to  the  period  of  the  American  Revolution. 
Aft«r  the  Revolution  it  continued  to  act  under  the  same  charter  as 
a  fundamental  law,  being  the  only  State  in  the  Union  which  did  not 
immediately  form  a  new  constitution  of  government 

Marvi-anb. — The  province  of  Maryland  was  included  originally 
in  the  patent  of  the  Southern  or  Virginia  Company ;  and,  upon  tho 
dissolution  of  that  company,  it  reverted  to  the  crown  King 
Chajlea  I,,  on  the  20th  of  June,  1632,  granted  it  by  patent  to 
Ceciliua  Calvert,  Lord  Baltimore.  By  the  charter,  the  king  erected 
it  into  a  province,  and  gave  it  the  name  of  Maryland,  in  honor  of 
his  queen,  Henrietta  Maria,  the  daughter  of  Henry  IV.  of  Franee, 
to  be  held  of  the  crown  of  England,  he,  yearly,  forever,  reiideriog 
two  Indian  arrows-  The  first  emigration  made  under  the  auspices 
of  Lord  Baltimore  was  in  1632,  and  consisted  of  about  200 
gentlemen  of  considerable  fortune  and  rank,  and  their  adherents, 
being  chiefly  Roman  Catholics.  "  He  laid  the  foundation  of  this 
province  (says  Ciialmers)  upon  the  broad  basis  of  security  to  prop- 
erty and  of  freedom  of  religion,   granting,  in  absolute  fee,  fifty 
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acres  of  land  to  every  emigrant;  establishing  Ohristianify  agreea- 
bly to  the  old  conmion  law,  of  wtich  it  is  a  part,  without  allowiTig 
preeminence  to  any  particular  sect.  The  wisdom  of  his  choice  soon 
converted  a  dreary  wilderness  into  a  prosperous  colony." 

The  first  legislative  assembly  of  Maryland,  bold  by  the  freemen 
at  large,  was  in  1634-1635;  but  little  of  their  proceedings  is 
known.  No  acts  appear  to  have  beea  adopted  uatil  1638-1639, 
when  provision  was  made  for  a  representative  House  of  Assembly, 
chosen  by  the  freemen ;  and  the  laws  passed  by  the  Assembly,  and 
approved  by  the  proprietary,  or  his  lieutenant,  were  to  be  of  full 

At  the  same  session,  an  act,  which  may  be  considered  as  in  some 
sort  a  Magna  Charta,  was  passed,  declaring,  among  other  things, 
that  "  Holy  Church,  within  this  province,  shall  have  all  her  rights 
and  liberties,  and  that  tlie  inhabitants  shall  have  all  their  rights 
and  liberties  according  to  the  great  charter  of  England."  Mary- 
land, like  the  other  colonies,  was  early  alive  to  the  importance  of 
possessing  the  sole  power  of  internal  taxation  ;  and  accordingly,  in 
1650,  it  was  declared  that  no  taxes  should  be  levied  without  the 
consent  of  the  General  Assembly. 

Upon  the  revolution  of  1688,  the  government  of  Maryland  was 
seized  into  the  bands  of  the  crown,  and  was  not  again  restored  to 
the  proprietary  until  1716.  From  that  period  no  interruption  oc- 
curred until  the  American  Revolution. 

New  York. — Charles  II.,  in  March,  1664,  granted  a  patent  to 
his  brother,  the  Dube  of  York  and  Albany,  by  which  he  conveyed 
to  him  the  region  extending  from  the  western  bank  of  the  Connecti- 
cut to  the  eastern  shore  of  the  Delaware,  together  with  Long  Island, 
and  conferred  on  him  the  powers  of  government,  civil  and  military. 

A  part  of  this  tract  was  afterwards  conveyed  by  the  duke,  by 
deed  of  lease  and  release,  in  Jane  of  the  same  year,  to  Lord  Berke- 
ley and  Sir  George  Carteret.  The  territory  then  claimed  by  the 
Dutch  as  the  New  Netherlands  was  divided  into  the  colonies  of 
New  York  and  New  Jersey.  In  September,  1664,  the  Dutch  colony 
was  surprised  by  a  British  arniameot,  which  arrived  on  the  coast, 
and  was  compelled  to  surrender  to  its  authority. 
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Xo  general  assembly  was  called  for  several  years ;  and  the  peo- 
ple having  become  clamorous  for  tie  privileges  enjoyed  by  other 
colonists,  tlie  governor  waa,  in  1682,  authorized  to  call  an  assembly, 
which  was  empowered  to  make  laws  for  the  general  regulation  of 
tlie  State,  which,  however,  were  of  no  force  without  the  ratification 
of  the  proprietary.  Upon  the  revolutiou  of  1688,  the  people  of 
New  York  immediately  took  side  in  favor  of  the  Prince  of  Orange, 
From  this  era  they  were  deemed  entitled  to  all  the  privileges  of 
British  subjects,  inhabiting  a  dependent  province  of  the  state. 

As  soon  as  the  first  royal  governor  arrived,  in  1691,  an  assem- 
bly was  called,  which  passed  a  number  of  important  acts.  Among 
others  waa  an  act  viifaally  declaring  their  right  of  representation, 
and  their  right  to  enjoy  the  liberties  and  privileges  of  Englishmen 
by  Magna  Charta.  It  enacted  that  the  supreme  legislative  power 
should  forever  reside  in  a  governor  and  council  appointed  by  the 
crown,  and  the  people  by  their  representatives  (chosen  in  the  man- 
ner pointed  out  in  the  act)  convened  in  G-eneral  Assembly;  that, 
in  all  criminal  cases,  there  should  be  a  trial  by  a  jury;  that  estates 
oi  femes  covert  should  he  conveyed  only  by  deed  upon  privy  exami- 
nation ;  that  wills  ia  writing,  attested  by  three  or  more  credible 
witnesses,  should  be  sufficient  to  pass  lands  ;  that  there  should  be 
no  fines  upon  alienations,  or  esciieats  and  forfeitures  of  lands,  ex- 
cept in  cases  of  treason ;  that  no  person  should  hold  any  office, 
unless  upon  hia  appointment  he  would  take  the  oaths  of  supremacy, 
and  the  teat  prescribed  by  the  act  of  Parliament ;  that  no  tax  or 
talliage  should  be  levied  but  by  the  consent  of  the  General  As- 
sembly. 

Perhaps  New  York  was  more  close  in  the  adoption  of  the  policy 
and  legislation  of  the  parent  country,  before  the  Bevolutioo,  than 
any  other  colony. 

New  Jbrsby. — New  Jersey,  as  we  have  already  seen,  was  part 
of  the  territory  granted  to  the  Duke  of  York,  and  was  by  him 
granted,  in  June,  1664,  to  Lord  Berkeley  and  Sir  George  Carteret, 
with  all  the  rights,  royalties,  and  powers  of  government  which  he 
himself  possessed.     The  proprietors,  for  the  better  settlement  of 
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y     g      d       F  b              6fei-  C         P  3  constitution 
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b       g                 m           Th     p  etora  also  of 

d    w     p          h  or  the  settlers 

Th  y                          mp  p  yileges  to  the 

h       h                                          h    g  w  of  the  prov- 

I  d  m  T  W        many  difficui- 

ta                d           b    w              g  rs  of  the  Duke 

h    J  d   h    e  were  not  set- 

duL             8     fi              rr  d  all  right  to 
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Th       w  b       g  d  d  eral  Assembly 

p  pe  p         T      (j  A     mbly  had  the 

p  w  y  d        pp  fSeers.     Liberty 

w  d,      d        J        n        nd  iucapable  of 

office  in  respect  of  their  faith  and  worship.  West  Jersey  continued 
to  be  governed  in  this  manner  until  the  surrender  of  the  proprie- 
tary government,  in  1702. 

Carteret  died  iu  1679,  and,  being  sole  proprietor  of  East  Jer- 
sey, by  his  will  he  ordered  it  to  be  sold  for  payment  of  his  debta  ; 
and  it  was  accordingly  sold  to  William  Penn  and  eleven  others,  who 
were  called  the  Twelve  Proprietors.  They  afterwards  took  twelve 
more  into  the  proprietary  ship  ;  and  to  the  twenty-four  thus  formed, 
the  Duke  of  York,  in  March,  1682,  made  his  third  and  last  grant 
of  East  Jersey.  Very  serious  dissensions  soon  arose  between  the 
two  provinces  themselves,  as  well  as  between  them  and  New  York, 
which  threatened  the  most  serious  calamities.  A  qiio  warranto  was 
ordered  by  the  crown,  in  1686,  to  be  issued  against  both  provinces. 
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East  Jersey  immediately  offered  to  be  annexed  to  West  Jersey, 
and  to  submit  to  a  governor  appointed  by  tlie  crown.  Soon  after- 
wards the  crown  ordered  the  Jerseys  to  be  annesed  to  New  England, 
and  the  proprietors  of  East  Jersey  made  a  formal  surrender  of  its 
patent,  praying  only  for  a  new  grant,  securing  their  right  of  soil. 
Before  this  reijnest  could  be  granted,  the  revolution  of  1688  toofe 
place,  and  they  passed  under  the  allegiance  of  a  new  sovereign. 

From  this  period,  both  of  these  provinces  were  in  a  state  of 
great  confusion  and  distraction  ;  and  remained  so  until  the  propri- 
etors of  boti  made  a  formal  surrender  of  all  their  powers  of  gov- 
ernment, but  not  of  their  lands,  to  Queen  Anne,  in  April,  1702. 
The  queen  imraL-diately  reunited  both  provinces  into  one  province, 
and  by  commisaion  appointed  a  governor  over  them. 

Pennsylvania. — Pennsylvania  was  originally  settled  by  detach- 
ments of  planters  under  various  authorities,  Dutch,  Swedes,  and 
others,  which  at  different  times  occupied  portions  of  laud  on  South 
or  Delaware  river.  The  ascendency  was  finally  obtained  over  these 
settlements  by  the  governors  of  New  York,  acting  under  the  char- 
ter of  1664,  to  the  Duke  of  York. 

It  continued  in  a  feeble  state  until  William  Penn,  in  1681,  ob- 
tained a  patent  from  Charles  II.,  by  which  he  became  the  proprie- 
tary of  ail  ample  territory  called  Pennsylvania,  of  which  the  charter 
constituted  Penn  the  true  and  absolute  proprietary.  It  authorized 
him,  and  his  heirs  and  successors,  to  make  all  laws  for  raising 
money  and  other  purposes,  with  the  assent  of  the  freemen  of  the 
country,  or  their  deputies  assembled  for  the  purpose.  But 
"  the  same  laws  were  to  be  consonant  to  reason,  and  not  repug. 
nant  or  contrary,  but,  as  near  as  conveniently  may  be,  agreeable 
to  Taw,  and  statutes  and  rights,  of  this  our  kingdom  of  England." 
The  laws  for  the  descent  and  enjoyment  of  lands,  and  sueoeasion  to 
goods,  and  of  felonies,  were  to  be  according  to  the  course  in  Eng- 
land, until  altered  by  the  Assembly.  All  laws  were  to  be  sent  to 
England  within  five  years  after  the  making  of  them,  and,  if  disap- 
proved of  by  the  crown  within  six  months,  to  become  null  and  void. 
It  also  authorized  the  proprietary  to  appoint  judges  and  other  offi- 
cers; to  pardon  and  reprieve  criminals;  to  establish  courts  of  jns- 
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tice,  witb  a  riglit  to  appeal  to  the  crown  from  all  j 
create  cities  and  other  corporationB ;  to  erect  ports,  and  manors, 
and  courts  baron  in  such  manors.  Liberty  was  allowed  to  subjects 
to  transport  themaelvea  and  their  goods  to  the  province ;  and  to 
import  the  products  of  the  province  into  England ;  and  to  export 
them  from  tlience  within  one  year,  the  inhabitants  observing  the 
acts  of  navigation,  and  all  other  laws  in  this  behalf  made.  It  was 
further  stipulated  that  the  crown  should  lery  no  tax,  custom,  or 
imposition,  upon  the  inhabitants,  of  their  goods,  unless  by  the  con- 
sent of  the  proprietary  or  Assembly,  "  or  by  act  of  Parliament  in 
England." 

A  new  frame  of  government  was,  with  the  consent  of  the  Gen- 
oral  Assembly,  established  in  1683.  In  1692,  Penn  was  deprived 
of  the  government  of  Pennsylvania  by  William  and  Mary;  but  it 
was  again  restored  to  him  in  the  succeeding  year.  A  third  frame 
of  government  was  established  in  1690.  This  again  was  surren- 
dered, and  a  new,  final  charter  of  government  was,  in  October,  1701, 
with  the  consent  of  the  General  Assembly,  established,  under  which 
the  province  continued  to  be  governed  down  to  the  period  of  the 
American  Revolution, 

Delaware. — After  Penn  had  become  proprietary  of  Pennsyl- 
vania, he  purchased  of  the  Duke  of  York,  in  1682,  all  his  right 
and  interest  in  the  territory  afterwards  called  the  Three  Lower 
Counties  of  Delaware,  and  the  three  counties  took  the  names  of 
New  Castle,  Kent,  and  Sussex.  At  this  time  they  were  inhabited 
principally  by  Dutch  and  Swedes,  and  seem  to  have  constituted  an 
appendage  to  the  government  of  New  York, 

In  the  same  year,  with  the  consent  of  the  people,  an  act  of 
union  with  the  province  of  Pennsylvania  was  passed,  and  an  act  of 
settlement  of  the  frame  of  government  in  a  General  Assembly, 
composed  of  deputies  from  the  counties  of  Delaware  and  Pennsyl- 
vania. By  this  act  the  three  counties  were,  under  the  name  of  the 
Territories,  annexed  to  the  province,  and  were  to  be  represented  in 
the  General  Assembly,  governed  by  the  sanie  laws,  and  to  enjoy 
the  same  privileges,  as  the  inhabitants  of  Pennsylvania,  Difficulties 
soon  afterwards  arose  between  the  deputies  of  the  province  and  those 
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of  the  Territories ;  and,  after  various  subordinate  arrangements,  a 
final  separation  took  place  between  tliem,  with  the  consent  of  the 
proprietary,  in  1703.  From  that  period  down  to  the  American 
fievoiution,  the  Territories  were  governed  hy  a  separate  legislature 
of  their  own,  pursuant  to  the  liberty  reserved  to  them  by  a  clause 
in  the  original  charter  or  frame  of  government. 

NoBTH  AND  South  Caeoliba — In  March,  1662  (April,  1663), 
Charles  II.  made  a  grant,  to  Lord  Clarendon  and  others,  of  terri- 
tory lying  on  the  Atlantic  Ocean,  and  erected  it  into  a  province, 
by  the  name  of  Cai'olina,  to  be  holden  as  the  manor  of  East  Green- 
wich, in  Kent,  in  free  and  commoa  eocoage,  and  not  in  capiie,  or  by 
knight  service,  subject  immediately  to  the  crowQj  as  a  dependency, 
forever. 

The  grantees  were  created  absolute  lords  proprietaries,  saving 
the  faith,  allegiance,  and  supreme  dominion  of  the  crown,  and  in- 
vested with  as  ample  rights  and  jurisdictions  as  the  Bishop  of  Dur- 
ham possessed  in  his  palatine  diocese.  The  charter  seems  to  have 
been  copied  from  that  of  Maryland,  and  resembles  it  in  many  of 
its  provisions. 

It  further  required  that  all  lawa  should  "  he  consonant  to  reason, 
and,  as  near  as  may  be  conveniently,  agreeable  to  the  laws  and  cus- 
toms of  this  our  kingdom  of  England."  And  it  declared  that  the 
inhabitants  and  their  children,  born  in  the  province,  should  be 
denizens  of  England,  and  entitled  to  all  the  privileges  and  immu- 
nities of  British-bora  subjects, 

In  1665,  the  proprietaries  obtained  from  Charles  II.  a  second 
charter,  with  an  enlargement  of  boundaries. 

Several  detached  settlements  were  made  in  Carolina,  which  were 
at  first  placed  under  distinct  temporary  governments ;  one  was  in 
Albemarle,  another  to  the  south  of  Cape  Fear.  Thus  various  inde- 
pendent and  separate  colonies  were  established,  each  of  which  had 
its  own  Assembly,  its  own  customs,  and  its  own  law.'? — a  policy 
which  the  proprietaries  had  afterwards  occasion  to  regret,  from  ita 
tendency  to  enfeeble  and  distract  the  prDvince. 

In  the  year  1669,  the  proprietaries,  dissatisfied  with  the  systems 
already  established  within  the  province,  signed  a  fundament-al  con- 
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stitiition  for  the  government  tliercof,  the  ohject  of  which  is  declared 
to  he,  "  tliat  we  may  establish  a  government  agreeable  to  the  mon- 
archy, of  which  Carolina  ia  a  part,  that  we  may  avoid  making  too 
numerous  a  democracy."  This  constitution  was  drawn  up  by  the 
celebrated  John  Locke. 

It  provided  that  the  oldest  proprietary  should  be  the  palatine, 
and  the  nest  oldest  should  succeed  him.  Each  of  the  proprietaries 
was  to  hold  a  high  office.  The  rales  of  precedency  were  most  es- 
aetly  established.  Two  orders  of  hereditary  nobility  were  institu- 
ted, with  suitable  estates,  which  were  to  descend  with  the  dignity. 
The  provincial  legislature,  dignified  with  the  name  of  parliament, 
was  to  be  biennial,  and  to  cocsist  of  the  proprietaries  or  their 
deputies,  of  the  nobility,  and  of  representatives  of  the  free- 
holders chosen  in  districts.  They  were  alt  to  meet  in  one  apartment 
(like  the  ancient  Scottish  Parliament),  and  enjoy  an  equal  vote. 
No  business,  however,  was  to  be  proposed  until  it  had  been  debated 
in  the  grand  council  (which  was  to  consist  of  the  proprietaries  and 
forty  two  counsellors)  whose  duty  it  was  to  prepare  bills  No  act 
was  of  force  longer  tha  int  1  the  nex  b  en  al  eet  ng  f  tl  e 
Pa  !  a  nent  utile  s  rat  fie  I  bj  tl  e  p  1  ue  and  a  juo  u  n  ot  the 
propr  etar  e"  All  the  1  vs  were  to  become  o  d  at  f  1  e  end  ot  a 
ent  rv  w  thout  any  f  ra  al  repeal  T!  e  Lh  ret  of  F  gla  d 
(wh  ch  was  declared  t  be  the  only  t  ue  and  orthodox  rel  ^  n)  wi 
al  ne  to  be  allowed  a  publ  e  ma  ntenance  bj  Pari  a  n  nt  lut  e  ery 
congregat  on  m  ght  tax  its  own  n  embers  for  the  support  of  ts  own 
m  m  ter  F  ery  nan  of  se  entee  years  f  age  was  to  declare 
h  mself  of  some  church  or  r  1  g  jrofe  s  ou  and  to  be  re  d  d 
a  ch  otherw  e  he  w  s  not  t  1  e  any  benefit  of  tl  e  laws 
Anduoma  was  to  le  perm  tted  tole  a  fre  man  f  Cirol  na  orha  e 
any  estate  or  habitation,  who  did  not  acknowledge  a  God,  and  that 
G-od  is  to  he  publicly  worshipped.  In  other  respects  there  was  a 
guaranty  of  religious  freedom.  There  was  to  be  a  public  registry 
of  all  deeds  and  conveyances  of  lands,  and  of  marriages  and  births. 
Every  freeman  was  to  have  "  absolute  power  and  authority  over  his 
Tiegro  slaves,  of  what  opinion  or  religion  soever."  No  civil  or 
criminal  cause  was  to  be  tried  hut  by  a  jury  of  the  peers  of  the 
party  ;  hut  the  verdict  of  a  majority  was  binding.     With  a  view 
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to  prevent  unnecessary  litigation,  it  was  provided  tliat  "  it  shall  be 
a  base  and  vile  thing  to  plead  for  inonej  or  reward ;"  and  tbat, 
"  since  multiplicity  of  comments  as  well  is  of  laws  have  great  in 
conveniences,  and  servo  only        b  d  p    jl        11  f 

comments  and  expositions  on  j.         f    1        f     d  m        1 

stitutions,  or  on  any  part  of  tb       ram  1  w   f  (,      1 

are  absolutely  prohibited." 

After  a  few  years'  esper  f  11  1 

mischievous  tendency,  the  prop  s,    p       h      ppl  f  h 

people  (in  1693),  abrogated  d  d    h 

ancient  form  of  government.     T         p       hdhlb  fM 

IiOeke-   and  thus  peri -bed  a    j      m        d        h       d 
wb   b    t  has  been  r  marked  thCl        hd         kw  dy 

of  real  enj  jment  and  that  d      d        I        d  d        1        wh    h 

ended    nly  w  tb  the  d  ssolut    n    f    b  y  g  m 

There  was  at    h  s  per  od        [  f    h        h      1    d  m        b 

twecn  th     aouth    n  and  nor  h  1  f  C  d 

though  the  whole  pr  \  nee  was  owned  by  the  same  pr  pr  etar  es, 
the  le,5  slat  on  of  the  two  great  settlements  had  been  h  thert  c  in- 
ducted by  separate  and  d  st  net  as  en  bl  es — somet  mes  under  the 
same  go  ern  r  and  somet  mes  u  der  d  fferent  governors  The 
le^  slaturea  eout  ued  to  r  na  n  d  t  net  down  to  the  per  od  whe  i  a 
final  su  r  nder  of  the  propr  etary  charter  was  made  to  the  crown, 
m  1(20  The  respective  territories  were  designated  by  the  name 
f  No  th  Carolina  and  South  Carolina,  and  the  laws  of  eath  ub- 
ta  1  a  1  ke  appellation  Cape  Fear  seems  to  have  been  commonly 
de  u  d  n  the  commissions  of  the  governor,  the  boundary  between 
tl     two  col  nies. 

Vt  a  1  ttle  later  period  (1732),  the  province  was  divided ;  and 
the  divisions  were  distinguished  by  the  names  of  North  Carolina 
and  South  Carolina. 

The  government  conferred  on  Carolina,  when  it  became  a  royal 
p  0  'nc    c  n  '  t  d    fag  d     uncil  appointed  by  the  crown, 

and  an  Assimbly    h  se     by   h    p    pie;  and  these  three  branches 

n      uted    h     1  g   1  Tl      g   'ernor  convened,  prorogued, 

and  d  B.  1  d  h  1  g  1  u  and  i  J  a  tiegative  upon  the  laws, 
and    2  1   h  u  h  He  possessed  also  the  pow- 


>y  Google 


430  COLONIAL  COTTSTITUTIONS. 

era  if  the  court  of  ehaneerj,  of  the  admiralty,  of  supreme  ordioary, 
and  of  appointing  magistrates  anil  militia  offictra.  All  laws  were 
subject  to  the  rojal  approbation  or  dissent,  but  were  in  the  mean 
time  in  full  force. 

On  examining  the  statutes  uf  South  Carolina,  a  close  adherence 
to  the  general  policy  of  the  English  laws  is  apparent.  As  early  as 
the  year  1712,  a  large  bodj  of  the  English  statutes  were,  by  ex- 
press legislation,  adopted  as  part  of  its  own  code  ;  and  all  English 
statutes  respecting  allegiance,  all  the  test  and  supremacy  acts,  and 
all  a«ts  declaring  the  rights  and  liberties  of  the  subjects,  or  secur- 
ing the  same,  were  also  declared  to  be  in  force  in  the  province.  All 
and  every  part  of  the  common  law,  not  altered  by  these  acts,  or  in- 
consistent with  the  const  itutions,  customs,  and  laws  of  the  province, 
was  also  adopted  as  part  of  its  jurispruder 

I         p    1 1    North  Carolin'i  there  w 
th    Ig  1  t        (1715)        f        Myt 
1  w  w  d    h     Id  b  f  f 

i     m      t  th       yip       g  t 

d    11         h  1  W    TO  d     f        h         t  11    hi 
1  w    m  d    t      tl         d  1  P     ' 

p        Igtthpilg        fh 

d    II  1  w    f     th    1  m  tat         f      I 
t  t        df     p  t    g      m 

h     t  d  t  tl       f  1     d  w 

p        ce     Th   1  1  y  thu,  d  ' 

th    p       d    f  th    Am     ca    E      1 

(J  I     tl      sam    y  wh    h  0      1    a  was  divided 

(13)  J  J  t  w  f  m  d  f  th  ttl  m  t  f  a  colony  upon 
the  unoccupied  territory  between  the  rivers  bavamiah  and  Alata- 
maha.  The  object  of  the  projectors  was  to  strengthen  the  province 
of  Carolina,  to  provide  a  maintenance  for  the  suffering  poor  of  the 
mother  country,  and  to  open  an  asylum  for  the  persecuted  Protest- 
ants in  Europe ;  and,  in  common  with  all  the  other  colonies,  to 
attempt  the  conversion  and  civilization  of  the  natives.  "Upon  appli- 
cation, George  II.  granted  a  charter  to  the  company  (consisting  of 
Lord  Percival  and  twenty  others,  among  whom  was  the  celebrated 
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Ogletliorpe),  and  incorporated  them  bj  the  name  of  the  "  Trusteea 
for  establiahing  the  Colony  of  Georgia,  in  America."  The  charter 
conferred  the  usual  powers  of  corporations  in  England,  and  author- 
ized the  tru  f  t  h  Id  y  t  &  \m  f  th 
better  settli  g    f         1     y 

The  cha  t     f    th     g         d  t    th         p      t  nd     d  d 

parts  of  all   th     t       t  1      g    n  th  t  p    t    f  S  nth  (.       h 

which  lies  f    m  th  tl  t  t  a  th  11  d  th 

Savann-ih,  all    1        th  t   t    th  thw    d       t    th       u  h 

ernmost  str    m     f  t  th       g      t  all  d  th     Al 

Umaha,  and  w    tw    1  f    m  th    b    d     f  h        d  P    *     Ij 

in  direct  li        t     th    S     th  S        t    b    h  Id         f  th    m  f 

Hampton  C       t      n   M  d  11      x  f  ee       d       mm  nd 

not  m  oapif       It  th  t  d    11  th  t    y  d  p     d     t 

province,  by  th    n   n     f  &     ^         It       t!  1  th    t      t        f 

*he  term  oftwtj  y  tmklwfhp  nt 

repugnant  t  th  1  w  d  t  t  t  f  E  1  d  ubj  t  t  th 
approbation        d      11  wa  f  th  w  d     ft  b    pp    ba 

tion  to  be  V  1  d      Tb      ff  f  th       rp      t       w  d       ily  to 

be  managed  by  tb  m  1      I    w     f    tb      d    la    d  that 

all  persona  b^rn  m  the  pro  e  elio  Id  j  j  11  th  p  !  g  d 
immunities  of  natural-born  subjecta  in  Great  Britain.  Liberty  of 
conscience  was  allowed  to  all  inhabitants  m  the  worship  of  God, 
and  a  free  esercise  of  religion  to  all  persons  except  Papists.  The 
corporation  were  also  authorized,  for  the  term  of  twenty-one  years, 
to  erect  courts  of  judicature  for  all  civil  and  criminal  causes,  and 
to  appoint  a  governor,  judges,  and  other  magistrates.  The  registra- 
tion of  all  conveyances  of  the  corporation  was  also  provided  for. 
The  governor  was  to  take  an  oath  to  observe  all  the  acta  of  Parlia- 
ment relating  to  trade  and  navigation,  and  to  obey  all  royal  instruc- 
tions pursuant  thereto.  The  governor  of  South  Carolina  was  to 
have  the  chief  command  of  tbo  militia  of  the  province  ;  and 
goods  were  to  he  imported  and  exported  without  touching  at  any 
port  in  South  Carolina.  At  tbo  end  of  the  twenty-one  years,  the 
crown  waa  to  establish  such  form  of  government  in  the  province, 
and  such  method  of  making  laws  therefor,  as  in  its  pleasure  should 
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be  deemed  meet ;  and  all  officers  should  be  then  appointed  by  the 

It  oontinued  to  languish,  until  at  length  the  trustees,  wearied 
with  their  own  labors,  and  the  complaints  of  the  people,  in  June, 
1751,  surrendered  tho  charter  to  the  crown.  Henceforward  it  waa 
governed  as  a  royal  province,  enjoying  the  same  liberties  and  immu- 
nities as  other  royal  provinces  ;  and  in  process  of  time  it  began  to 
flourish,  and  at  the  period  of  the  American  Eerolution  it  had 
attained  considerable  importance  among  the  colonies. 

In  respect  to  its  ante- revolutionary  jurisprudence,  the  same 
system  prevailed  as  In  the  Carolinas,  from  which  it  sprang.  In- 
testate estates  deaoended  according  to  the  course  of  the  English 
law. 
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CHAPTER  XIY. 

THE  ANGLO-SAXON  SYSTEM  IN  NORTH  AMERICA— DISPUTE  WITH 
ENGLAND— EIGHT  OF  REVOLUTION. 


To  the  planting  of  the  English  eolouies  in  North  America  wa 
might  with  all  propriety  apply  even  stronger  language  than  was 
used  in  our  first  chapter  to  describe  the  Anglo-Saxon  settlemonta 
in  England.  Like  these  the  colonies  were  from  the  first  entirely 
independent  of  each  other.  They  were  planted  at  times  widely 
different,  at  distant  places,  under  different  auspices  and  different  lead- 
ers, with  antagonistic  principles  of  faith  and  goTemment.  Estab- 
lished separately,  they  remained  in  all  respects  distinct  and  almost 
without  intercourse  until  the  period  of  the  Revolution.  Thus, 
though,  like  the  Saxon  tribes,  they  were  of  one  race  and  of  one 
speech,  yet  they  were  in  no  sense  one  people.  They  were  even 
more  distinct  than  the  kiugdoms  of  the  Saion  Octarchy.  No  simi- 
larity of  natural  circumstances  availed  to  unite  them.     Only  com- 
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mon  dangers  and  the  sufferance  of  eommon  wrongs  forced  them 
at  length  to  enter   into  a  confederate  alliance  to  maintain  their 

Not  to  reckon  the  early  Bettlements  which  failed  of  success,  the 
first  permanent  settlement  waa  made  in  Virginia  in  1606.  Georgia 
was  cot  colonized  till  after  1732.  Thus  the  period  of  settlements 
extends  over  a  hundred  and  twentj-six  years  at  least,  and  by  a 
different  and  still  fair  computatiou  it  might  be  made  much  more. 
But  at  least  more  than  four  generations  of  Virginian  colonists  had 
lived,  and  the  fifth  generation  was  already  well  advanced  before  the 
first  field  had  been  cultivated  or  the  first  house  built  in  the  colony 
of  Georgia. 

At  the  present  day,  with  our  immense  facilities  of  locomotion, 
we  have  but  a  faint  idea  of  the  obstacle  to  intercourse  imposed  upon 
the  colonists  by  distance.  From  Boston  to  Savannah  was  a  sea  voyage 
of  weeks,  along  a  coast  of  which  there  were  no  charts,  and  must  be 
made  in  some  small  craft  but  little  suited  to  endure  the  storms  of 
the  Atlantic,  Colonists  much  nearer  to  each  other  than  the  colo- 
nists of  Georgia  and  Massachusetts  looked  upon  the  distance  as 
immense;  and  if  we  observe  the  difficulties  to  be  overcome  iu 
travelling,  they  were  in  fact  more  remote  from  each  other  than  En- 
rope  and  America  at  the  present  day.  Moreover,  the  Government 
of  England  did  not  favor  intercourse  between  them  ;  and  the  naviga- 
tion laws,  prohibiting  direct  trade  from  the  colonies  to  foreign  na- 
tions, hindered  the  development  of  their  marine  to  an  extent  which 
operated  almost  as  a  prohibition  of  trade  between  themselves. 

And  apart  from  interest  there  was  little  to  create  a  very  strong 
desire  for  intercourse.  Between  the  Quaker-burning  Puritan  of 
Massachusetts  and  the  Quaker  colonist  of  Pennsylvania,  the 
Roman  Catholic  of  Maryland  and  tho  Episcopalian  of  Virginia  or 
the  Carolinas,  there  were  strong  religious  animosities ;  and  none  of 
them  were  altogether  free  from  the  intolerance  of  religious  rancor. 
In  New  England,  women  who  dissented  from  dissent  were  whipped 
naked  from  Boston  to  Dedham,  and  Baptists  were  drowned  to  death — 
a  rather  grim  jest  on  the  doctrine  of  immersion.  In  Virginia,  non- 
conformists  to  the  Church  of  England  were  expelled  the  colony. 
And  even  in  Maryland  an  act  was  passed  in  1649,  though  it  does 
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not  appear  to  Lave  been  put  in  force,  which  punished  UnitariauiBin 
■with  death  and  eonfiscatiou.  Religious  prejudices  so  strong  and  ao 
radically  opposite  were  alone  sufficient  to  prevent  friendly  commu- 
nications; and  iu  fact  most  of  the  colonies  were  in  this  respect  as 
widely  separated  from  each  other  as  Jerusalem  and  Samaria  of  old ; 
they  had  "  no  dealings"  with  each  other. 

Nor  were  their  political  antipathies  mueh  less  decided.  The 
Cavalier  of  the  South  and  the  Roundhead  regicide  of  the  New  Eng- 
land settlements  had  no  point  of  agreement,  and  their  mutual 
bitterness  was  as  intense  as  that  of  their  respective  parties  in  the 
mother  country.  Aside  from  these  direct  antagonistic  influences, 
their  different  colonial  constitutions  had  a  tendency  to  keep  them 
separate.  The  Plymouth  colonies  were  in  the  strictest  sense 
democracies.  In  fact,  they  were  the  only  radical  democracies  then 
in  the  world.  The  Carolinas,  on  the  contrary,  were,  by  the  LOnsti- 
tntion  framed  for  them  by  Locke,  established  on  a  basis  of  aiisto- 
cratic  precedence  and  power;  although  the  popular  principle  was 
m  d         ■■  d'     t       "th  th        ■  t        f        0th  1  d     t 


as  from  an  effete  absolutism.  Perhaps  of  all  forms  of  colonial  exist- 
ence, this,  wisely  administered,  was  least  objectionable.  Conserva- 
tive and  jet  progressive,  it  neither  trampled  rudely  on  the  institu- 
tions of  the  past,  nor  rushed  with  indiscreet  haste  into  the  uiicer- 
taicties  of  an  unripe  future.      But  whichever  of  these  forma  of  local 
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govemnient  n  ij  hj  e  been  be  t  ea  h  was  supr  me  w  th  n  the  culo 
ny  where  t  preva  led  ea  li  wa  a  ke  esteem  d  by  tli  e  mong 
who  n  t  had  been  net  t  ted  and  where  eioh  ei  ted  all  th  thers 
vere  al  ke  desp  bed 

It  Tas  a  L  j)pv  reuuiatau  that  th  re  wj.8  1 1  e  ntercour  e 
among  tl  e  colon  es  n  the  colonial  per  od  for  the  r  ter  u  ir 
could  hdrdlv  hi  e  been  fr  endly  It  was  fortunate  also  that  th  a 
absolute  ndependence  of  each  other  as  to  go  e  nment  was  sa  ct  ed 
by  prescription  not  less  than  by  law  and  fa:,t  before  their  umon  had 
bdmdff  w  ft  It   could 

lyl  pdd  fftt  Iw  dm  lltary 

d    p  t  p  t  dis    pt  d  f  th       lonies 

b  f         th         \        I  dgm  t     h  t  J       t  eiguty 

w     Id  h         b  ff  ff       g         t         1   p    t     ts   fur 

t       t     gg    83  p       11        1 1  t  d      mp  11    g  hiic- 

t       1  t  t     th  It  f  m  J      t  0     th    other 

hdtasw  dg  p       d         whhldpnthe 

colonieh  a  war  of  years,  to  be  endured,  not  in  forma!  union  with  each 
other,  but  as  a  confederation  of  independent  States  ;  till  they  should 
have  forgotten  ancient  discords  iu  the  recollection  of  their  coniuion 
wrongs,  their  common  glory,  and  their  common  interests;  that  is, 
till  they  eliould  have  been  prepared  for  union  under  one  political 
organization,  which,  without  destroying  or  impairing  their  distinct 
supremacy  as  sovereign  States,  shouid  yet  uait«  thom  by  a  common 
bond  in  all  things  in  regard  to  which  their  interests  were  identical 
— a  bond  which,  under  God,  gave  them  seventy  years  of  domestic 
peace,  which  nothing  hut  judicial  blindness  could  have  led  the  peo- 
ple to  assail,  and  which  God's  judgment  on  a  thankless  people  could 
alone  have  suffered  to  he  broken. 

There  was,  however,  one  notable  instance  of  colonial  eoiubina- 
tion  and  confederation  in' New  England.  It  was  proposed  as  early 
as  1637,  but  difficnlties  having  occurred,  the  articles  of  confedera- 
tion were  not  adopted  till  1643,  when  "  a  perpetual  league  of  friend- 
ship and  amity,"  styled  the  United  Colonies  of  New  England,  was 
formally  entered  into,  "  for  purposes  of  offence  and  defence,  and 
mutual  advice  and  succor,"  by  the  colonies  of  Massachusetts,  Con- 
necticut, New  Haven,  and  Plymouth.     Rhode  Island  asked  to  be 
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admitted  to  the  league,  but  was  rejected.  By  the  coaditions  of  this 
union  the  charges  of  all  wars,  offeoaive  and  defensive,  were  to  he 
borne  in  common,  according  to  an  apportionment  previously  agreed 
upon.  In  case  of  the  invasion  of  any  colony,  the  others  were  to  fur- 
nish a  certain  contingent  of  armed  men  for  its  defence.  Commia- 
sjoners  appointed  by  each  colony  were  to  meet  and  determine  all 
points  of  war,  peace,  leagues,  aids,  charges,  &c.,  and  to  frame  and 
establish  agreements  and  orders  for  other  general  interests.  No 
general  government  over  the  confederated  colonies  was  contempla- 
ted. Each  was  still  in  all  respects  to  govern  its  own  people  accord- 
ing to  the  tenor  of  its  charter.  This  union,  so  important  during  the 
troubles  which  then  agitated  the  mother  country,  was  not  annulled 
by  Charles  II.  on  his  restoration;  but  though  it  was  etyleA p^pdw- 
al,  it  lasted  only  forty-three  years,  when  it  ceased  upon  the  abroga- 
tion of  colonial  charters  by  King  James.  It  was  never  afterwards 
renewed. 

In  the  beginning  of  the  previous  chapter,  we  have  shown  the  con- 
stitutional status  of  the  individual  colonist.  The  mutnal  independence 
of  the  colonies  has  jnst  been  illustrated.  It  remains  that  we  should 
indicate  the  status  of  the  colonies  in  respect  of  England,  which  will 
perhaps  be  best  done  if  we  state  at  once  the  opposite  constitutional 
positions  assumed  by  England  and  the  colonies  respectively  in  the 
controversy  which  resulted  in  the  Revolution.  This  was  a  new  ques- 
tion in  England,  in  regard  to  which  there  was  much  confusion  of 
ideas.  The  general  scope,  however,  of  the  several  arguments  was 
this :  On  the  part  of  England  it  was  claimed  that  her  American 
possessions  were  acquired  in  part  by  conquest  and  in  part  by  cession 
from  the  natives ;  that  these  possessions  were  therefore  held  hy 
rigM  of  eongumt-^  that  colonists  and  settlers  in  a  conquered 
country  are,  in  common  with  the  natives  of  the  country,  to  be  gov- 
erned by  such  laws  as  it  may  please  the  conqueror  to  impose,  and 
to  enjoy  only  such  rights  as  he  may  please  to  recognize;  that  the 
colonies  were  in  no  son^epart'f  of  England,  but  separate  and  subor- 
dinate dominions ;  that  they  w  mere  dependencies,  not  on  the 
crown,  but  on  the  realm  of  En^jland  and  hence  that  the  realm,  as 
represented  by  the  Pa  1  m  t  of  England,  including  ting,  lords, 
and  commons,  was  ent  tied  by  th  ht  of  conquest  to  impose  such 
laws  and  taxes  on  them  as  t     ole  w  11  should  direct. 
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In  anawer  to  this  redsomng  the  colonie<  maintxined  that  they 
theniselye-,  whether  bv  coDquest  or  by  ceasioa,  were  the  true  ac 
quircra  of  their  ■jeveril  territories,  which,  till  settled  by  them,  had 
belonged  to  Lngldnd  only  by  the  Tigue  right  of  discovery,  that  it 
was  onlj  through  them  that  England  had  actually  become  pos 
sensed  of  these  dominions ,  and  th  it  it  was  absurd  that  they  should 
be  subjected  to  a  right  of  eon^ue-t  they  had  themselves  acquired 
Reverting  to  the  cireumat'incee  under  which  the  colonies  were 
pliiited,  thej  observed  that  t!ie  original  colonists  were  free  bom 
Englishmen,  that  they  had  scttkd  in  ^  country  whith  had  as 
yet  been  neither  (onquered  nor  acquired  by  cesaion,  and  in 
which  no  liwt.  nor  goiemmeni:  existed ,  that  therefore  by 
the  liw  of  nations  they  were,  from  the  moment  of  their  land 
iDg  governed  by  the  laws  of  EagUnd,  as  those  laws  eiisttd 
at  that  time  and  so  far  as  they  were  applicable  to  the  con 
dition  of  a  colony ,  and  hence  that  they  were  from  thi,  first  fully 
invested  with  the  rights,  as  well  as  obligated  bj  the  duties,  of  natural 
born  English  subjects.  They  conceded  that  the  colonies  were  not 
parts  of  the  realm  of  England,  but  separate  and  distinct  dominions, 
nor  did  they  deny  that  to  a  limited  extent  they  were  dependent  on 
England.  Some  of  them  admitted  further  that  they  were  depend- 
ent, not  upon  the  crown,  but  on  the  realm  of  England,  But  they 
declared  that  this  dependence  must  be  ao  interpreted  aa  not  to  over- 
ride the  constitutional  rights  of  the  coloniata  as  English  subjects 
under  the  laws  of  England,  as  they  stood  at  the  time  of  the  planta- 
tion of  their  aeveral  colonies.  Referring  to  the  G-reat  Charter  of 
King  John,  the  most  important  of  those  laws,  and  the  scarcely  less 
important  statute  Ds  taHagie  now  eoncedendo  of  Edward  I.,  they  showed 
that  the  consent  of  the  subject  given  through  hia  representatives  in 
Parliament  waa  necessary  to  the  legal  levying  of  taxes.  Hence 
they  argued  that,  according  to  the  letter  not  Ifss  than  the  spirit  of 
the  English  Constitution,  taxes  on  the  colonists  could  only  be 
assessed  by  their  consent  so  gn  en  ,  and  since  the  (iiiioQie-',  being 
separate  dominions  from  the  realm  of  England,  were  mcipible  of 
being  repreaented  m  the  Parliament  of  EngUnd,  the  toncluBioa 
was  inevitible  that  their  own  colonial  legislatures  in  wbith  only 
they  were  represented  could  alone  give  oonstitutiundl  sanction  to 
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the  imposition  of  taxes  in  the  colonies.  Concerning  the  claim  of 
Parliament  to  exercise  the  rights  of  paramount  sovereignty,  thej 
Baid  that  the  dependence  of  the  ooionista,  not  being  anoh  as  to 
vitiate  the  rights  or  liberties  of  their  inhabitants,  the  sovereignty  of 
Parliament,  could  in  reason  be  no  greater  in  the  colonies  than  the 
king's  sovereignty  in  England,  and  hence  that,  as  the  sovereign  in 
England  could  make  no  laws  and  impose  no  taxes  but  through  Par- 
liament, so  in  the  colonies  the  Parliament  of  England  could  have  no 
sovereign  right  of  legislatioti  or  taxation,  but  through  the  colonial 
legislatures.  Every  position  thus  assumed  by  the  Americans  in  their 
controversy  with  Great  Britain,  has  since  that  time  been  completely 
vindicated  by  the  verdict  of  the  English  Parliament  itself.  The 
whole  colonial  system  has  been  constituted  on  the  principles  enun- 
ciated in  America  a  century  ago  ;  and  the  concessions  which  would 
have  kept  the  colonies  of  North  America  devoted  subjects  of  the 
British  crown,  are  now  the  common  axioms  of  its  colonial  juris- 
prudence. A  more  complete  justification  there  could  hardly  be  of 
the  position  of  colonial  America ;  but  we  may  well  wonder  that  a 
legislative  body  like  the  Parliament  of  England,  which  had  battled  so 
determinedly  against  the  usurpations  of  a  monarchy,  and  by  the  Bill 
of  Rights  and  Act  of  Settlement  had  so  completely  limited  the 
crown  as  to  insure  the  freedom  of  the  subject,  siiould  itself  have 
seized  so  empty  a  pretext  to  set  up  a  despotic  parliamentary 
authority  over  its  dependencies.  And  when  we  find  that  one 
whose  mind  was  so  clear,  large,  and  liberal  as  Blackstone's,  could 
(surely  through  oversight)  accept  the  empty  and  self-contradic- 
tory reasoning  which  aimed  to  prove  that  the  colonial  dependencies 
were  to  be  governed  by  the  right  of  eomjuest  as  subjugated  provin- 
ces, it  would  be  difficult  to  give  a  better  exposition  of  the  strange 
anomaly  than  is  enunciated  in  the  aphorism,  that  despotism,  when 
possible,  is  always  certain.  The  saying  is  as  true  of  parliaments  as 
of  princes,  and  as  true  of  majorities  as  of  parliaments.  Wherever 
power  is  lodged,  there  is  a  certainty  that,  if  not  checked  by  a  re- 
straining influence,  it  will  be  used  to  its  full  limit,  if  indeed  all 
limitations  be  not  broken  down.  'The  cases  of  King  John,  the  Puri- 
tan majority  of  eleven  in  the  Long  Parliament,  and  the  present 
instance  of  parliamentary  usurpation  in  the  matter  of  the  colonies, 
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will  illustrate  our  meauing.     Cases  nearer  hmop,  however  ob^'ious, 
we  cannot  here  discuss.' 

Wo  now  approach  the  grand  event  of  the  last  century,  the  reea- 
tabliahment  on  a  new  oontinent,  with  all  the  aids  of  a  mature  and 
atill  advaociug  civilization,  of  the  ancient  principle  winch  lay  at  the 
foundation  of  the  Anglo-Saxon  polity.  Already  we  have  seen  the 
colonies,  established  like  the  Saxon  tribes,  in  perfect  independence 
of  each  other,  growing  up  in  the  enjoyment  of  the  rights  and  liber- 
ties, which  centuries  of  bloodshed  had  at  lenght  wrung  from  the 
Norman  mouarcha  and  their  various  Buocessors.  We  have  seen 
them  educated,  by  the  exercise  of  local  aovereignty  as  dependen- 
cies of  a  great  kingdom,  for  still  more  complete  self-government. 
The  arrogant  assumption  of  the  English  Government  of  a  right 
to  govern  them  as  denizens  of  conquered  countries  by  the  arbitrary 
laws  of  conquest,  left  them  no  choice  but  to  become  the  slaves  of 
arbitrary  power  or  to  exercise  the  great  right  of  rebellion  against 
tyranny  which  is  so  emphatically  recoguized  in  Magna  Charta. 
Individually  they  were  too  weak  to  rebel  successfully,  and  hence  a 
confederation  became  necessary  to  insure  success.  Their  first  con- 
federation showed  them  the  advantages  of  union,  and  revealed  defects 
in  its  extemporary  articles ;  and  thus  through  error  and  defect  they 
were  led  to  the  incomparable  form  of  government  provided  by  the 
present  Constitution,  which  ia  a  complete  revival  of  the  Anglo-Saxon 
polity.  Securing  and  maintaining  the  complete  right  of  self-govern- 
ment to  every  sovereign  State,  and  legislating  for  them  only  in  matters 
as  to  which  their  interests  are  identical,  the  Union,  brought  into 
existence  by  the  States  under  the  Constitution,  ia  a  full  revival  of 
the  system  of  the  Anglo-Sason  Empire,  differing  from  it  only  by 
the  various  improvements  which  the  progress  of  civilization  have 


The  story  of  the  Revolutionary  War  lies  beyond  our  province, 
but  before  we  enter  on  the  constitutional  detail  reserved  to  us,  we 
venture  to  premise  a  few  words  on  the  right  of  revolution. 

The  right  of  revolution  is  simply  a  particular  application  of  the 
general  right  of  self-defence.  In  the  state  of  nature  every  individ- 
ual person  has  the  right  to  defend  by  violence  his  life,  liberty,  and 
property,  against  assaults  by  whomsoever  made.     The  purpose  of 
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political  organizations  is  to  substitute  the  whole  power  of  a  commu- 
nity for  that  of  individuals  in  the  protecting  of  their  persons  and 
their  properties,  by  means  of  laws  for  the  restraint  and  punishment 
of  wrong-doers  within,  and  military  combinations  to  resist  foreign 
aggressions  from  without.  It  ia  on  this  ground  that  the  doctrine  of 
consent  rests.  For  in  any  government  it  is  necessary  that  a  portion 
of  the  freedom  of  the  individual  should  be  surrendered  that  tlie  rest 
may  be  preserved.  He  resigns  his  right  of  individual  self-defence 
and  submits  to  the  restraints  of  law  in  order  that  he  may  enjoy  more 
perfect  security.  But  if  a  government  be  set  over  him  without  his 
consent,  this  is  itself  an  invasion  of  his  liberty  which  the  law  of 
nature  authorizes  him  to  resist.  Hence  arbitrary  governments, 
whose  subjects  have  neither  expressly  nor  tacitly  consented  to  their 
institution,  and  governments  whose  title  to  exist  is  founded  on  the 
so-called  right  of  conquest,  are  in  a  perpetual  state  of  war  with 
nature,  and  their  subjects  have  a  perpetual  and  indefeasible  right 
of  rebellion  against  them.  No  prescription  holds  against  the  laws 
of  nature ;  and  such  governments,  being  governments  of  force  and 
contrary  to  nature,  hold  their  power  subject  to  the  people's  right 
to  reassert  the  law  of  nature  by  resisting,  and,  if  possible,  destroying 
their  usurped  power. 

There  are,  however,  few  civilized  governments  to  which  the  sub- 
jects  have  not  yielded  an  express  or  tacit  consent ;  and  lawful  govern- 
ments can  only  bo  lawfully  resisted  when  they  are  perverted  from 
their  lawful  purposes.  Man  is  a  social  being,  naturally  living  in 
societies ;  to  the  existence  of  society,  government  is  necessary ;  hence 
anarchy  is  repugnant  to  nature ;  and  therefore  the  wanton  subver- 
sion of  governments,  lawfully  instituted  by  consent  of  their  subjects, 
being  an  act  which  tends  to  anarchy,  is  a  crime  against  the  law  of 
nature.  But  when  lawful  governments,  instead  of  protecting  life, 
liberty,  and  property,  become  or  threaten  to  become  destructive  of 
these  or  prejudicial  to  them,  they  proclaim  war  against  the  law  of 
nature,  and  their  subjects  have  the  right  to  overthrow  them.  In 
this  case  it  is  the  government  that  ia  truly  rebellious,  and  the  people 
who  are  truly  obedient  to  the  law  of  nature. 

To  this  view  there  are  some  who  object  on  Scriptural  grounds. 
"  All  power  is  of  God  ;  "  "  the  powers  that  be  are  ordaineil  of  God ;  " 
19* 
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the  magistrate  is  "  the  minister  of  God ;"  "  let  erery  aoul  be  subject 
to  the  higher  powers."  These  are  the  sajiogs  of  St.  Paul.  We  have 
only,  however,  to  carry  his  injanctions  fer  enough  in  order  to  show 
that  they  must  be  received  with  considerable  limitations.  If  the  magis- 
trate is  the  minister  of  God  who  acquires  his  authority  over  a  king- 
dom through  anarraed  force  of  one  hundred  thousand  men,  it  is  difficult 
to  say  why  a  marauding  chief  who  occupies  a  district  at  the  head  of  a 
band  of  brigands  isnot  equally  the  minister  of  God.  And  if  every  soul 
in  to  be  subject  to  the  edicts  of  the  one,  it  would  be  hard  to  find  a 
reason  why  the  same  rule  should  not  hold  good  of  the  demands  of  his 
less  mighty  but  not  less  righteous  imitator.  Scripture  itself  gives 
warrant  for  rebellion  against  arbitrary  and  unjust  power.  The 
exodus  of  Israel  from  Egypt  was  rebellion  against  a  government  to 
which  they  had  consented  by  their  voluntary  settlement  under  it,  but 
from  which  they  were  released  because  it  had  become  oppressive. 
And  in  the  instance  of  Hezekiah,  so  aptly  quoted  by  Locke,  we  have 
a  case  in  which  the  indefeasible  right  of  rebellion  against  a  subju- 
gating power,  even  after  suhmmwn  and  mforoei  consent,  is  perfectly 
sustained.  Hezekiah  and  his  country  had  been  conquered  by  Assyria, 
to  the  king  of  which  he  had  submitted.  On  condition  of  consenting 
to  the  supremacy  of  Assyria,  he  had  been  suffered  to  retain  hia  throne. 
But  "  the  Lord  was  with  Hezekiah  and  he  prospered ;  wherefore  he 
went  forth,  and  he  rebelled  ag^nst  the  king  of  Assyria  and  served 
him  not."  (2  Kings  xviii.  7.)  This  is  spoken  of  "  the  good  king 
Heiek  ah  and  p  k  n  certainly  not  in  reprehension.  The  sacred 
penman  pen  h  godly  king's  rebellion  as  the  consequence  of 
the  di  ne  p  n  nd  blessing.  Unquestionably  lawful  magis- 
trates a  m  n  f  God  for  good  to  men,  but  when  their  lawful 
powers  p  ed  tfl  subserve  the  devil's  purposes,  whose  min- 
isters d  h  y  b  m  The  devil  himself  is  styled  in  Holy  Writ  the 
"  prince  of  this  world,"  and,  to  judge  from  what  we  sec  around  us  in 
this  nineteenth  century,  he  is  one  of  the  mightiest  of  the  "  powers 
that  be ;  "  but  here  at  least  resistance  to  the  tyrant  is  obedience  to 
God.  The  truth  is,  the  religion  of  the  Holy  Scriptures  is  a  religion 
of  common  sense,  and  a  religtou  of  righteousness.  It  docs  not 
declare  a  wrong  to  be  right  because  it  is  sustained  by  force,  or 
because  it  has  the  trappings  of  legitimate  authority  to  cover  an 
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unlawfal  usurpation.  Lawful  magistrates  and  lawful  govemmenta 
it  is  the  Cliristian's  duty  to  obey  as  ministers  of  God.  Resistance 
to  usurped  power — that  ia,  to  a  robbery  of  man's  most  precious  herit- 
age— is  not  contrary  either  to  the  letter  or  the  spirit  of  the 
Scriptures. 

A  Christian,  then,  may  lawfully  rebel  against  the  government 
of  which  he  is  a  subject ;  but  only  when  it  is  a  lawless  government ; 
that  is,  when  its  authority  is  based,  not  on  the  law  of  nature,  but  of 
force,  or  when  its  power,  though  lawfully  acquired,  is  not  so  exer- 
oised  as  to  protect  the  subject  in  his  rights  of  property  and  person, 
which  is  the  object  of  all  government.  Against  such  a  government 
or  one  which  threatens  to  become  such,  but  against  such  only,  may 
a  Christian  lawfiilly  rebel  or  aid  a  revolution. 

Politically,  however,  revolution  must  be  justified  by  quite  a 
different  argument — success.  International  law  tates  little  cogni- 
zance of  the  original  right  by  which  power  13  acquired.  The  faet 
of  its  existence  is  the  only  reason  for  its  recognition.  Till  the 
revolution  ia  successful  by  the  overthrow  of  the  government  whose 
destruction  ia  attempted,  it  is  in  the  eye  of  international  law  rebel- 
lion. Once  successful,  the  authority  it  seta  up  becomes  legitimate. 
Politically  speaking,  the  wrongs  which  may  have  caused  it,  or  the 
rights  it  was  intended  to  secure,  are  nothing.  Revolution  is  politi- 
cally justified  by  nothing  but  success. 

And,  prudentially,  a  revolution  must  bo  jastified,  both  by  auccess 
and  by  a  capacity  to  organize  a  better  government  than  that  which 
it  subverts.  It  is  not  enough  that  tho  original  governmeot  may 
have  been  bad  or  badly  administered,  for  unless  it  be  successful,  and 
unless  the  new  form  of  administration  or  the  new  rules  be  better 
than  the  old,  the  uncertainties  and  strife  of  revolution  have  been 
incurred  in  vain.  The  French  Revolution,  though  productive  in  the 
end  of  good  results,  was  not,  prudentially,  a  justifiable  revolution. 
Its  success  was  merely  temporary,  and  the  government  it  organized 
instead  of  that  of  the  beheaded  Louia  was  in  all  respects  worse  than 
that  they  cast  dowa  It  was  wrong  prudentially,  first,  because  it 
tailed  of  permanent  success,  and  second,  because,  while  its  power  con- 
tinued, it  did  not  improve  the  government,  but  rather  made   it 
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The  revolution  6f  the  eoloniea  was  right  religiously,  politically, 
and  prudentially. 

It  was  right  religiously,  for  it  waa  a  revolution  against  a  tyranny, 
that  is,  against  a  government  which  assumed,  in  the  language  of  King 
James,  to  "  exercise  power  beyond  right." 

It  was  justified  politically,  hj  complete  and  permanent  success. 

It  was  justified  prudmdiaUy,  by  its  creation  of  a  government 
whose  constitution  is  the  admiration  of  the  world.  If  the  virtue  of 
the  people  rise  again  to  an  equality  with  the  incomparable  wisdom 
of  the  Constitution,  then  the  lover  of  free  institutions  may  cry,  Esto 
perpetua;  and  the  prophet  may  respond,  Erit  perpetoa.     If  other- 


NOTB. 

1.  Thb  following  significant  article,  which  we^TB  verbatim  as  recently  pub- 
lished in  a  leading  daily  paper  of  the  city  of  Now  York,  will  serve  to  show  the 
power  of  a  vigoi^us  and  homogoni^oua  MisoitiTir  to  turn  the  maehineiy  of  gov- 
ernment from  its  purposes  of  common  benefit  to  the  subservience  of  petty  and 


"Previous  to  the  present  civil  war  the  agitators  of  New  England  wore  eternally 
denouucing  the  alleged  ascendency  of  the  seven  Cottou  SlAtes  in  shaping  and 
controlling  the  policy  of  our  National  Government.  '  Everything  is  shaped  lo 
benefit  the  Cotton  States,'  was  the  cry  of  the  Now  England  fanatics.  '  The 
whole  Government  is  in  the  haods  of  Ihe  South,  and  every  measure  of  legislation 
is  held  subordinate  to  Southern  interests.'  That  there  was  a  small  basis  of  fad 
for  these  assertions  is  not  to  be  denied,  and  that  basis  had  this  extent,  no  more : 
The  seven  Cotton  States  demanded  that  the  Constitution  of  the  United  States 
should  be  upheld,  and  that  no  legislation  hostile  to  theii'  property  interests  in 
the  institution  of  slavery  should  be  undertahen  by  Congress.  They  also  further 
demanded,  in  one  single  instance — the  Fugitive  Slave  Law — that  Congress  should 
make  some  legislative  provi^on  to  enforce  one  of  (he  rights  guaranteed  to  them 
by  the  Constitution  against  the  treasonable  and  unconstitutional  opposition 
thereto  of  these  same  New  England  fanatics.  This  was  about  all  the  '  peculiar 
legislaOon '  the  South  demanded,  and,  in  turn  for  receiving  it,  they — a  wholly 
agricultural  and  producing  people — acquiesced  without  munnar  in  all  the  legis- 
lation demanded  by  the  complex  commercial,  agricultural,  and  manufacturing 
interests  of  the  remainder  of  the  Union. 
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"  Well,  the  Union  was  at  last  broken  up,  the  South  being  no  longer  able  to 
bear  peacefully  the  constant  irritation  and  dangers  resulting  fiom  the  aggressive 
character  of  Kew  England's  anti-slavarj  fanaticism.  The  fourteen  Senators  from 
the  BBven  Cotton  States  not  only  lost  their  aacendency  in  our  national  afiairs,  but 
al«pped  out  of  the  Union  altogether.  And  now  what  do  we  find  to  be  the  re- 
sult f  Ju3t  this :  That  the  twelve  Senators  of  the  sii  New  England  States  have 
adopted  the  r^lt  which  they  so  YehemeoHy  denounced  in  what  they  were  pleased 
to  call  the  '  Black  Gulf  Squadron,'  and  that  our  whole  national  policy  is  to-day 
Bnbservient  to  the  interests  and  dictates,  the  bigotries  and  narrow,  puritanical 
prejudices,  of  the  tweWe  Senators  who,  forming  the  '  Black  Republican  Squad- 
ron,' are  sent  from  the  New  Englaod  States  to  Waahington.  Our  present  actual 
masters  are  more  sordid,  grasping,  and  cruel  than  were  the  alleged  Southern 
inaaagora  of  the  past  They  legislate  with  a  view  exclusively  to  New  England 
interests,  and  their  object  would  seem  to  be  to  throw  all  the  burdens  of  taiaMon 
and  revenue  upon  the  other  portions  of  the  loyal  States,  while  compelling  us  all, 
by  high  protective  and  prohibitory  importation  duties,  to  purchase  New  England 
manufactures,  however  inferior  to  those  we  could  obtiun  muoh  cheaper  abroad, 
at  just  such  prices  as  may  suit  the  pockets — we  will  not  aay  consciences,  for 
they  appear  to  have  none — of  Sew  England's  manufacturing  aristocracy. 

"  The  main  burdens  of  our  internal  i-evenue  were  thrown  by  the  legislation  of 
last  winter  upon  two  articles — whiskey  and  tobacco — in  which  the  New  England 
States  have  but  the  slightest  interest,  while  oar  custom-bouse  duties  were  ad- 
vanced to  fignres  making  regular  importation  all  but  certainly  unprofitable,  and 
of  necessity  driving  the  trade,  heretofore  centred  at  New  York,  to  be  midnly 
transacted  thereafter  by  active  parties  of  smugglers  along  the  Canadian  border. 
So  mnch  is  this  the  case,  that  the  Secretary  of'  the  Treasury  is  now  devising 
means  to  cheek  this  very  smuggling,  which  has  reached,  even  while  yet  in  its  in- 
fancy, enormous  proportions — Secretary  Fessenden  apparently  forgetting  Sir 
Robert  Peel's  maxim,  as  the  result  of  English  experience,  tiat  '  it  is  utterly  im- 
possible to  check  any  smuggling  vhich,  if  successful,  will  pay  a  profit  of  over 
thirty  per  cent.  In  our  case,  however,  the  profits  of  running  eertan  articles 
into  the  United  States  from  Canada  will  be  many  hundreds  per  cent.  ;  nor  can 
this  be  stopped  in  any  manner,  unless  we  build  along  the  Canadian  frontier  such 
a,  Wfdl  as  divides  the  Chinese  from  the  old  Tartar  empire.  Even  this  would 
hardly  auffloe ;  for,  with  such  a  profit  as  New  England  greed  has  left  open  to 
the  smugglers,  it  would  bo  a  remunerative  speculation  to  start  a  hundred  largo 
balloons  in  this  species  of  traffic. 

"In  the  last  session  of  the  Senate,  let  it  noi  ne  forgotten,  the  chairman  of 
every  important  committee  was  a  New  Englander,  the  presiding  officer  was  a 
New  Englander,  and  alt  the  legislation  ground  out  was  either  to  t>enefit  New 
England  interests,  Or  to  Supply  food  to  New  England  bigotries  and  hates.  The 
trade  of  New  Yorlc  city  was  lo  be  destroyed  hy  unpoaing  duties  which  would 
force  foreign  merchandise  up  to  Canada,  and  thence,  by  emui^ling,  into  the 
United  States  ;  while  New  England  was  to  avoid  the  heavy  burden  of  tasation, 
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in  great  measure,  by  pladng  tlie  heaviest  eieise  duties  of  our  internal  revenns 
upon  two  articles  in  which  her  intei'ests  are  insignifieant.  Her  mi  States,  with 
sn  aggregate  population  of  three  million  one  hundred  and  thirty-five  thousanii 
three  hundred  and  one,  aceording  to  the  census  of  ISHO,  are  lepreaented  b; 
twelve  Senators,  holding  the  chairmanship  of  all  the  most  important  committeeB 
of  the  Senate  of  the  Union ;  while  New  York,  with  a  population  of  three  mil- 
lion eight  hundred  and  eighty-seven  thousand  five  hundred  and  forty-two,  accord- 
ing to  the  same  cenaus,  haa  but  two  members  in  the  Senate ;  and  these  two, 
upon  every  occasion  in  which  they  attempted  to  defend  the  interests  of  New  York 
and  the  Central  States,  were  roughly  overriden  and  Yoled  down  by  the  '  Black 
Republican  Squadron'  fi-om  Now  England. 

"Thus  it  h  that  history  repeats  itaelf.  The  Puritans  fled  to  this  country 
under  the  pretence  of  a  desire  to  secure  religious  hberty ;  but  no  sooner  had  they 
obtained  it  for  themselves  than  they  commenced  burning  Quakers,  noncon- 
formists, witches,  and  all  others  whose  tenets  were  not  identical  with  their  own, 
or  whose  practices  they  could  not  understand.  They  protested  against  the  as- 
cendancy of  the  '  Black  Gulf  Squadron '  in  our  national  affairs,  even  provoking 
a  civil  war  rather  than  submit  to  it ;  but  no  sooner  are  they  given  a  chance  of 
power  than  we  find  the  'Black  Republican  Squadron'  in  full  sweep,  with  the 
black  flag  hoisted  against  the  rights,  interests,  and  opinions  of  every  section  of  the 
Union.  Our  whole  (jovemment  to-day  is  one  of  Yankee  ideas,  and  the  moat 
miserable  sort  of  Yankee  philanthropic  notions.  The  sceptre  thrown  down  by 
the  eitceme  South  as  it  rushed  out  of  the  Union  is  now  wielded  more  fiercely 
and  remorselessly  by  the  oitreme  Norlheastem  section  of  our  people. 

"When  will  the  day  come,  it  may  be  asked,  in  which  the  great  Central  and 
Western  States  will  assert  til eir .natural  supremacy,  and  crush  out  the  extremists, 
or  comer-men  of  the  continent,  as  we  may  call  them— one  faction  of  these  read- 
ing in  the  southeast,  and  the  other  in  the  northeast  comer  of  the  Atlantic  sea- 
board? When  will  the  day  come  that  we  of  the  Centre  and  West  shall  be 
'  Americans,' and  not  'YankeoS|'in  the  eyes  of  Europe,  and,  indeed,  of  all  the 
world?  We  are  called  'Yankees'  now — even  by  our  Soutliern  foes,  who 
know  better,  geographically — merely  tiecause  it  is  seen  that  we  are  the  helota 
of  a  Yankee  oligarchy,  patiently  submitting  to  Yankee  rule,  and  fighting  out  a 
war  which  had  its  origin  in  Yankee  intolerance  and  bigotry.  With  seven  hundred 
and  fifty  thousand  more  population  than  the  sir  New  England  States  put  to- 
gether, we  have  hut  two  representatives  in  the  Senate  of  the  United  States,  while 
New  EnghLnd  has  twelve  ;  and  not  content  with  foisting  on  as  the  greater  part 
of  the  burdens  of  the  war,  while  at  the  same  time  ruining  the  trade  and  marine  of 
our  greatest  city— the  greatest  city  on  the  oonlinent^New  England  has  now  cap- 
ped the  cHmai  of  her  oppressions  by  so  arranging  it  that,  while  but  twelve  and  a 
half  per  cent,  of  her  population  haa  been  enrolled  for  the  coming  draft,  no  less 
than  twenty-ffli  per  cent,  of  our  population  in  the  first  ten  districts  of  New  York 
have  been  enralled  for  the  same  purpose  I  Does  this  really  mean  that  the  lives 
of  two  and  a  fraction  citizens  of  New  York  are  but  worth  the  life  of  one  Massa- 
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ohuaatla  man  T  Or  wiU  the  Baj  State  aaaert  that  one  of  licr  lanky  eons  m  able  to 
whip  two  and  "OmethLng  ovei-  of  our  New  York  athletes?  Tha  queBtion  is  a 
pertinent  out  for  as  things  are  now  progres^ng,  no  one  can  tell  bow  soon 
these  qneEtiOQS  may  be  bronght  to  a  -verj  practical  test.  The  only  remedy  for 
these  evils  is  for  the  Central  and  Northern  Slat«H  to  make  a  strong  alliance, 
offtniine  and  delcnsise,  during  the  progreaa  of  the  Chicago  ConTentJon,  and  to 
place  upon  a  platform,  opposed  alilte  to  Southeastern  and  Northeastern  ei- 
tremiita  iime  conservvtive  soldier  or  statesman,  who  shall  be  tho  vigorous  ei- 
ponent  ol  a  national,  anU-cotner  policy." — New  Yonc  HuaiLO. 
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CHAPTEE    XT. 

INDEPENDENCE. 


COLONIES COUMITTBE 


The  first  Congress  of  delegates  "  chosen  and  appointed  by 
the  seTCral  colonies  and  provinces  in  North  America  to  take 
into  consideration  the  actual  condition  of  the  same,  and  the  diffi- 
culties subsisting  between  them  and  Great  Britain,"  was  held  in 
Philadelphia,  on  the  5th  of  September,  1774.  Delegates  attended 
from  New  Hampshire,  Massachusetts  Bay,  Khode  Island  and 
Providence  Plantations,  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  the  Delaware  Counties,  Maryland,  Virginia,  and 
South  Carolina.  On  the  14th  of  September,  delegates  appeared 
from  North  Carolina.  It  was  not  till  the  following  year  that  an 
informal  representative  of  Georgia  was  admitted. 

On  the  following  day  after  tbc  adoption  of  rules  of  order,  Con- 
gress appointed  a  committee  "  to  state  the  rights  of  the  colonies  in 
general,  the  several  instances  in  which  those  rights  had  been  vio- 
lated or   infringed,  and  the  means  most  proper  to  be  pursued  for 


obtaining  a  restoration  of  them."    Another  committee  w 

e  and  report  tlie  several  statutes  which  affected  the  trade 


and  manufaotuies  of  the  coloni 

On  the  24th   of  September,  Congress  resolved  that  the  dele- 
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gates  would  eoafiue  themselves  to  the  conBideration  of  such  rights 
as  had  heen  infringed  by  acts  of  the  British  Parliament  alior  the 
year  1763  postponiDg  the  further  consideration  of  tho  'encral  atata 
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At  different  times  afterwards  letter*  were  sent  to  the  Canadian 
colonies,  inviting  their  cooperation ;  and  an  address  to  the  people  of 
Great  Britain  was  published,  setting  forth  the  grievances  and  justi- 
fying the  conduct  of  the  people  of  the  colonies ;  after  which  and 
other  unimportant  matters.  Congress  adjourned  on  tlie  22d  of 
October,  to  meet  again  at  Philadelphia  on  the  10th  of  May,  1775, 

On  the  appointed  day  Congress  reassembled,  and  on  the  13th 
Lyman  Hall  was  admitted  as  a  delegate  from  the  parish  of  St. 
John's,  in  the  colony  of  Georgia ;  hat  not  considering  himself  as 
the  representative  of  that  colony,  ho  declined  voting,  except  on 
occasions  when  Congress  did  not  vote  by  colonies.  Non- intercourse 
with  colonies  iiot  represented  in  Congress  was  resolved  upon,  in- 
cluding the  colony  of  Georgia,  except  the  parish  of  St.  Johu'a 
represented  by  Mr.  Hall. 

On  the  26th  of  May,  it  was  determined  "  that  the  colonies  be 
put  immediately  into  a  state  of  defence ;  that  a  fresh  petition  to 
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the  ting,  with  a  view  to  reconcile  differences,  be  prepared ;  and 
that  a  letter  to  the  people  of  Canada  be  reported."  This  letter, 
which  was  approved  the  day  following,  and  ordered  to  be  signed  by 
the  President,  solicits  the  friendship  of  the  Canadians,  calls  upon 
them  to  assert  their  rights,  and  exhorts  them  against  hostilitiea 

On  the  9th  of  June,  in  consequence  of  a  letter  from  Massaehu- 
setts  Bay,  which  had  been  previously  under  consideration,  Congress 
resolved  that  the  governor  and  lieutenanUgovernor  of  that  colony 
were  to  bo  considered  as  absent  and  their  offices  vacant;  and  it 
was  recommended  to  the  Provincial  Conyention  to  write  letters  to 
the  inhabitants  of  the  several  places  which  were  entitled  to  repre- 
sentation in  Assembly,  requesting  them  to  choose  representa- 
tives ;  and  that  the  Aaserably,  when  chosen,  should  elect  coun- 
eillors;  and  that  such  Assembly  or  Council  should  exercise  the 
powers  of  government  until  a  governor  of  his  majesty's  appointment 
would  consent  to  govern  the  colony  according  to  its  charter.  This 
decision  of  Congress,  it  will  be  observed,  was  exactly  in  accordance 
with  the  limitation  of  rebellion  in  Magna  Charta,  to  the  continuance 
of  wrong  on  the  king's  part.  It  did  not  assume  the  estreme  posi- 
tion of  the  Bill  of  Rights,  that  the  absence  of  the  sovereign  or  his 


representative  vacates  and    1  1' 

The  most  important  step  was 
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London  ;  a  like  address  of  thanks  to  the  Assembly  of  Jamaica ;  a 
further  issue  of  bills  of  credit ;  the  appointment  of  Benjamin  Frank- 
lin as  postmaster-general ;  and  an  address  to  the  people  of  Ire- 
land— all  indicate  a  spirit  of  conciliation,  moderation,  and  determi- 
nation worthy  of  their  cause.     Two  more  important  circunistances 
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indicate  a  growing  feeling  of  union  among  them,  and  their  sense 
of  the  increased  strength  it  imparted.  On  the  20th  of  Julj,  Cou- 
greea  was  informed  by  a  letter  from  the  conTCntion  of  Georgia  that 
that  colony  had  acceded  to  the  general  association,  and  appointed 
delegates  to  attend  the  Congress.  Oa  the  31st,  Congress  declared 
a  resolution  of  the  British  House  of  Commons,  commonly  called 
Lord  North's  motion,  inadmissible  as  the  basis  of  reconciliation. 
This  resolution  proposed,  under  certriin  restrictions,  to  traBsfor  the 
right  of  taxing  the  colonies  to  the  colonial  assemblies ;  and  it  was 
rejected,  among  other  reasons,  because,  in  the  opinion  of  Congress 
it  imported  only  a  auaponsion  of  the  mode,  and  not  a  renunciation, 
of  the  pretended  right  to  tax  the  colonies. 

On  the  lat  of  August,  Congress  adjourned  to  the  5th  of  Septem- 
ber, 1775,  and  on  their  reassembling,  the  delegates  from  Georgia 
produced  their  credentials  and  took  their  seats.  Its  principal  acts 
tending  to  complete  independence  of  the  mother  country  were  as 
follows :  On  the  13th  of  October,  Congress  ordered  two  armed 
Tessels  to  be  fitted  out.  On  the  3d  of  November  it  was  resolved 
to  recommend  to  the  Provincial  Council  of  New  Hampshire,  which 
had  applied  for  advice,  to  call  a  full  and  free  representation  of  the 
people,  and  to  establish  such  a  form  of  government  as  would  beat 
promote  the  happiness  of  the  people,  &c.,  during  the  dispute  between 
Great  Britain  and  the  coloniea  \  similar  resolution  wis  entered 
mtj  m  relation  to  South  Carolma  On  the  20th  of  November 
seizures  and  Mjtures  wire  authorized  undir  c  mmissiona  to  be 
granted  by  Coogre'"')  together  with  the  condemnation  of  British 
veisela  employed  against  the  colinies  On  the  2d  of  December  an 
exchange  of  prisoners  was  declared  proper  On  the  4th  of  Decern 
ber  a  proclamation  by  Lord  Dunmore  called  forth  a  reoommenda 
tion  to  Virginia  similar  to  that  formerly  made  to  New  Hampshire 
and  South  Carolina  On  the  bth  of  December  a  determination  was 
expressed  tj  relaliito  for  iny  undue  seventies  inflicted  by  the 
British  on  persona  fivoring  aiding,  or  abetting  the  cause  of  the 
colonies  On  the  Ijth  of  December  a  report  was  sanctioned  for 
fitting  out  a  naval  armament  of  thirteen  ships,  of  which  five  were 
to  be    of  thirty-two   guns   each.       On  the   17th   of  February  a 
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standing  committee  of  fivo  wag  appointed  for  aoperintending  the 
treasury.  On  the  27th  of  February  the  middle  and  southern 
colonies  were  divided  into  two  military  departments.  On  the 
9th  of  March  it  was  resolved  that  no  oath  ly  way  of  test  should  he 
emoted  of  the  inkahitanti  of  the  colonies  ly  military  officers.  Oq  the 
23d  of  March  privateering  was  authorized  againat  the  enemies  of 
the  United  Colonies. 

On  the  10th  of  May  it  was  resolved  to  recommend  to  the  re- 
spective assemblies  and  conventions  of  the  United  Colonies,  where 
no  government  sufficient  to  the  exigencies  of  their  affairs  had  been 
established,  to  adopt  such  governmenta  as  should,  in  the  opinion 
of  the  representatives  of  the  people,  beat  conduce  to  the  happiness 
and  safety  of  their  constituents  in  particular  and  of  America  in 
general.  A  preamble  to  this  resolution,  agreed  to  on  the  loth 
of  May,  atatcd  the  intention  to  be  totally  to  suppress  the  exercise 
of  every  kind  of  authority  under  the  British  crown.  This  resolu- 
tion was  in  effect  a  declaration  of  independence,  only  to  he  consum- 
mated by  the  great  measure  now  to  be  narrated. 

"  In  Congress,  Friday,  June  7th,  1776,"  says  Mr.  Jefferson, 
"  the  delegates  from  Virghiia  moved,  in  obedience  to  instructions 
from  their  constituents,  that  the  Congress  should  declare  that  these 
United  Colonies  are,  and  of  right  ought  to  bo,  free  and  independ- 
ent States;  that  they  are  absolved  from  all  allegiance  to  the  Brit- 
ish crown  ;  that  all  political  connection  between  them  and  the 
state  of  Great  Britain  is,  and  ought  to  be,  totally  dissolved ;  and 
that  measures  should  be  immediately  taken  for  procuring  the  as- 
sistance of  foreign  powers,  and  a  confederation  formed  to  bind  the 
colonies  more  closely  together."  The  resolutions  were  debated  on 
Saturday,  the  8tb,  and  Monday,  the  10th,  when  able  arguments  for 
and  against  their  adoption  were  presented.  Omitting  references  to 
considerations  of  mere  expediency,  the  points  of  constitutional  in- 
terest in  this  discussion,  as  preserved  by  Mr.  Jefferson,  may  be 
compared  aa  follows.     It  was  argued  : 

Agamst  the  tesolutiona,  bj  Wilson,  In  favor  of  the  resolutions,  bj  J. 

Robert  R.  Livingston,  E.  Eutledge,  and  Adams,  Lee,  Wjlhe,  and  others : 
otbera : 

That  though  thev  were  friends  to  That   no   geutleman    had    argued 
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?s  themselves,  and  saw  the 
imposaibility  that  we  should  ever  agaiu 
be  united  with  Great  Briuia,  yet  thef 
were   against  udoptiug   them  at   this 

That  the  conduct  we  had  formerly 
obacrred  was  wise  and  proper  now,  of 
deferring  to  take  anj  capital  step  till 
the  voice  of  tiie  people  drove  us  into  it ; 

That  they  were  our  power,  and 
without  them  our  declarations  could 
not  be  carried  into  effect ; 


That  the  people  of  the  middle  col- 
onies (Marjland,  Delaware,  Pennsjl- 
vania,  the  Jeraejs,  and  New  York) 
were  not  yet  ripe  for  bidding  adieu  to 
Biitish  connection,  bnt  that  they  were 
fadt  ripening,  and,  in  a  short  lime, 
would  join  in  tlie  voice  of  America. 


against  the  policy  or  the  right  of  sep. 
aration  from  Britain,  nor  had  supposed 
it  possible  we  should  ever  renew  onr 
conneetion;  that  they  had  only  op- 
posed its  being  now  declared  : 

That  the  question  was  not  whether, 
by  a  declaration  of  independence,  we 
should  irtake  ourselves  what  we  are 
not ;  but  whether  we  should  declare  a 
/act  which  already  exists  ; 

That  as  to  the  people  or  Parliament 
of  England,  we  had  always  been  inde- 
pendent of  them,  their  restraints  on 
our  trade  deriving  efficacy  from  oar 
acquiescence  only,  and  not  from  any 
rights  they  possessed  of  imposing  thent ; 
and  Uiat  so  far  our  connection  had  been 
federal  only,  and  was  who  dissolved  hy 
the  eommeneemerd  of  hoiiUities ; 

That  as  to  the  king,  we  bad  been 
bound  to  him  by  allegiance,  but  that 
this  bond  was  now  dUaohed  iy  Ma  eon- 
sent  to  i!ie  lale  aei  of  PnTliameTti,  by 
which  he  declares  us  out  of  his  pro- 
tection, and  by  his  levying  war  on  wt— 
a  fact  wUch  bad  long  ago  proved  us 
out  of  bis  protection,  it  b^g  a  certain 
position  in  law,  that  allegiance  and 
protection  are  reciprocal,  the  one'  ceas- 
ing when  the  other  ia  withdrawn  ; 

Tbat  James  II.  never  declared  the 
people  of  England  out  of  his  protec- 
tion; yot  his  aclions  proved  it,  and 
the  Parliament  declared  it : 

No  delegates,  then,  can  be  deniedi 
or  ever  want,  a  power  of  dedanny  an 
ejustsni  truth 

That  the  delegates  from  the  DiJa 
ware  Counties  hating  declared  thi  ir 
conoiituents  ready  to  jom,  there  are 
only  two  colonies,  Pennsylvania  and 
Maryland,  whose  delegates  are  abso- 
lutely tied  up  ,  and  that  these  had,  b> 
their  instmitions,  only  reserved  a  nglit 
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That  the  resolution  entered  by  thi 
honse  on  llie  IBth  of  May,  for  ru] 
pressing  the  eserolae  of  all  powers  di 
rived  from  the  crown,  had  shown,  h 
the  ferment  into  which  it  had  throw 
these  middle  colonies,  that  they  had  m 
yet  accommodated  thdr  minds  to 
separation  from  the  mother  country  -. 

That  some  of  them  had  eipressl 
foihiddeQ  their  delegates  tu  oonaent  t 
such  a  declaration,   and  others   ha 


of  coDfirming  or  rgecting  the  n 


That  the  inatcuctions  from  Penn- 
sylvania might  be  accounted  for  from 
the  time  in  whiuh  they  were  drawn, 
neat  a  twelvemonth  ago,  ance  which 
the  face  of  affiiirs  has  totally  changed; 

That  withm  that  time  it  had  he- 
come  apparent  that  Britain  was  deter- 
mined to  accept  nothing  less  than  a 
earte  blanc/ie,  and  that  the  liing's  an- 
swer to  the  lord  mayor,  aldermen,  and 
common  council  of  London,  which  had 
come  to  hand  four  days  ago,  must  have 
satisfied  every  one  of  this  point: 

That  the  people  wait  for  us  to  lead 
the  way  ;  that  Ihey  are  in  favor  of  the 
measure,  though  the  iustruclJons  given 
by  some  of  their  represeniativea  are  not : 

That  the  voice  of  iho  representa- 
tives is  not  always  consonant  with  the 
voice  of  the  people,  and  that  this  is 
remarkably  the  case  in  these  middle 

That  the  effect  of  the  resolution  of 
the  15th  of  May  bad  proved  this; 
which,  raising  the  murmurs  of  some 
in  the  colonic?  of  Pennsylvania  and 
Maryland,  called  forth  the  opposing 
voice  of  the  freer  part  of  the  people, 
and  proved  them  to  be  the  majority 
even  in  these  coionies; 

That  the  backwardness  of  these 
two  colonies  might  be  ascribed,  parOy 
to  (he  influence  of  proprietary  power 
and  connections,  and  partly  to  their 
having  not  yet  been  attacked  by  the 

That  these  caiiaea  were  not  hkely 
to  be  soon  removed,  as  there  seemed 
no  probabihty  that  the  enemy  would 
make  either  of  these  the  seat  of  this 


That  if  the  delegates  of  any  par- 


Thai 


it  would  b 
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ticnkr  colony  had  no  power  to  declnre 
such  colony  independent,  certain  they 
were,  the  others  could  not  declare  it 
for  them ;  the  colonies  being  as  yet 
perfectly  independent  of  each  other  ; 


ther  weeks  o: 
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foe  perfect  nna- 
ty,  Eincc  it  was  impossible  that  all 
men  should  ever  become  of  one  senti- 
ment on  any  question ; 

That  the  conduct  of  some  colonies, 
from  the  Ijeginning  of  this  contest,  had 
given  reason  to  suspect  it  waa  their 
settled  pohcy  to  keep  n  the  rear  of 
(b  confederacy  that  the  r  pari  cular 
prospect  m  ght  be  be  ter     Ten   □  the 

Thai,  therefore  it  was  n  teesary 
for  those  olonics  who  had  thrown 
themselves  lorward  and  1  iiardcd  all 
from  the  tieg  nn  n^,  to  oaf  rward 
now  alTO    and  p  t    II  aga  n  to  their 

That  the  h  stoir  of  the  Dulcl  Bev- 
olut  on  ofwhom  nly  three  states  oon- 
f  derated  at  firat  proved  that  a  seces- 
s  n  of  some  colon  es  would  not  be  so 
dangPrnus  as  some  apprehended 

That,  t  would  be  lie  to  loae  time 
n  seCtI  ng  the  t<.  ms  of  all  ance  1 11  we 
had  first  determined  we  would  eoler 


That  if  such  a  declarat  on  sho  Id 
now  be  agreed  to,  these  lelegates  must 
retire,  and  possibly  the  c  colon  es 
might  secede  from  the  Dn  on 

That  it  waa  prudent  to  fii  amor 
onrsehes  the  terms  on  wh  ch  we  wou 
form  alhaiiee,  before  we  declared  v 
would  form  one  at  all  events. 

In  the  course  of  this  debate  it  appeared,  saja  Jefferson,  "  that 
the  colonies  of  New  York,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  and  South  Carolina  were  not  yet  matured  for  falling 
from  the  parent  stem,  but  that  they  were  fast  advancing  to  that 
state  ;  "  and  it  was  therefore  deemed  prudent  to  postpone  the  final 
deeision  to  the  1st  of  July.  In  the  mean  time,  however,  a  commit- 
tee was  appointed  to  draft  a  declaration  to  the  effect  "  that  the 
United  Colonies  are,  and  of  right  ought  to  be,  free  and  independ- 
ent States ;  that  they  are  absolved  from  all  allegiance  to  the  Brit- 
ish crown ;  and  that  all  political  connection  between  them  and  the 
state  of  Great  Britain  is,  and  ooght  to  be,  totally  dissolved."  The 
committee  consisted  of  Jefferson,  J.  Adams,  Franklin,  Sherman, 
and  R.  R.  Livingston.  Nest  day,  the  11th  of  June,  a  resolution 
was  adopted  to  appoint  a  committee  to  prepare  and  digest  a  form 
of  confederation  to  be  entered  into  between  the  colonies,  and  an- 
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other  committee  to  prepare  a  pLiB  of  treaties  to  be  proposed  to  for. 
eign  powers. 

On  the  25th  of  June,  a  declaration  of  the  depaties  of  Pennsyl- 
vania, in  their  provincial  confercnee  assembled,  expressing  their 
willingness  to  concur  in  a  vote  declaring  the  United  Colonies  free 
and  independent  States,  was  laid  before  Congress.  On  the  28tli  of 
June,  the  coiumittee  appointed  to  draft  a  declaration  of  indcpen- 
denee  brought  it  in,  and  it  was  ordered  to  lie  on  the  table.  On  Mon- 
day the  1st  of  July,  a  resolutioa  of  the  oonveotion  of  Maryland,  pas- 
sed on  the  28th  of  June,  authorizing  the  deputies  of  that  colony  to 
concur  in  declaring  the  United  Colonies  free  and  independent  States, 
was  laid  before  Congress  and  read.  On  the  same  day  the  house 
"  resolved  itself  into  a  committee  of  the  whole  and  resumed  the 
consideration  of  the  original  motion  made  by  the  delegates  of  Vir- 
ginia, which,  being  again  debated  through  the  day,  was  carried  in 
the  affirmative  by  the  votes  of  New  Hampshire,  Connecticut,  Mas- 
saohuaetta,  Rhode  IsSand,  New  Jersey,  Maryland,  Virginia,  North 
Carolina,  and  Georgia.  South  Carolina  and  Pennsylvania  voted 
against  it,  Delaware  had  but  two  members  present,  and  they  were 
divided.  The  delegates  from  New  York  declared  they  were  for  it 
themseives,  and  were  assured  their  constituents  were  for  it ;  but 
that  their  instructions  having  been  drawn  near  a  twelvemonth  before, 
when  reconciliation  was  still  the  general  object,  they  were  enjoined 
by  them  to  do  nothing  which  should  impede  that  object.  They, 
therefore,  thought  themselves  not  justifiable  iu  voting  on  either  side, 
and  asked  leave  to  withdraw  from  the  question;  which  was  given 
them.  The  committee  rose  and  reported  their  resolution  to  the 
house.  Mr.  Edward  Rutledge,  of  South  Carolina,  then  requested 
the  determination  might  be  pat  off  to  the  nest  day,  as  he  believed 
his  colleagues,  though  they  disapproved  of  the  resolution,  would 
then  join  in  it  for  the  sake  of  unanimity.  The  ultimate  question, 
whether  the  house  would  agree  to  the  resolution  of  the  committee, 
was  accordingly  postponed  to  the  nest  day,  when  it  was  again 
moved,  and  South  Carolina  concurred  in  voting  for  it.  In  the  mean 
time,  a  third  member  had  come  post  from  the  Delaware  Counties, 
and  turned  the  vote  of  that  colony  in  favor  of  the  resolution.  Mem- 
bers of  a  different  seatiment  attended  that  morning  from  Pennsyl- 
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vania  also  :  her  vote  was  changed,  so  that  the  whole  twelve  colonies, 
who  were  authorized  to  vote  at  all,  gave  their  voices  for  it ;  and 
within  a  few  days  (  July  9)  the  convention  of  New  York  approved 
of  it,  and  thus  supplied  the  void  occasioned  hj  the  withdrawing  of 
her  delegates  from  the  vote. 

"  Congress  proceeded,  the  same  day,  to  consider  the  Declaration 
of  Independence,  which  had  boen  reported,  and  laid  on  the  tahle  the 
Friday  preceding,  and  on  Monday  r  '\erred  to  a  committee  of  the 
whole.  The  pusillanimous  idea  that  we  had  friends  in  England 
worth  keeping  terms  with  still  haunted  the  minds  of  many.  For 
this  reason  passages  which  conveyed  censures  on  the  people  of  Eng- 
land were  struck  out,  lest  they  should  give  them  offence.  The 
clause,  too,  reprohating  the  enslaving  the  inhahitan  f  \  a  was 
struck  out  in  complaisance  to  South  Carolina  and  Gt      g  h    h  d 

never  attempted  to  restrain  the  importation  of  sla  a  d  wh  n 
the  contrary,  still  wished  to  continue  it.  Our  N  hub  h  n 
also,  I  believe,  felt  a  little  tender  under  those  een  a  f  h  ngh 
their  people  had  very  few  slaves  themselves,  y  h  h  d  b  n 
pretty  considerable  earriera  of  them  to  others.     Th    d  h 

ing  taken  up  the  greater  part  of  the  2d,  3d,  and  i  d  y  f  Tu  y 
were,  on  the  evening  of  the  last,  closed ;  the  Deolara  n  wa  p  d 
hy  the  committee,  agreed  to  hy  the  house,  and  signed  by  every 
member  present,  except  Mr.  Dickinson."  (  Writings  of  Jefferson,  i. 
p.  14.)  It  was  thereupon  resolved  "  that  copies  of  this  Declaration 
be  sent  to  the  several  assembles,  conventions,  and  committees  or 
councils  of  safety,  and  to  the  several  commanding  of&cers  of  the 
Continental  troops,  that  it  may  be  proclaimed  in  each  of  the  United 
States,  and  at  the  head  of  tlie  army." 

If  we  examine  the  matter  of  this  venerable  constitutional  docu- 
ment, we  discover  in  it  no  pretensions  to  originality  or  novelty. 
The  doctrine  of  the  natural  equality  of  men  ;  the  inalienability  of 
certain  human  rights ;  the  obligation  of  governments  to  secure  them ; 
the  necessity  of  the  consent  of  the  governed  to  the  validity  of  gov- 
ernments ;  and  the  right  of  the  people  to  alter  or  abolish  governmenta 
which  become  destructive  of  their  proper  ends,  are  all  derived  from 
Locke's  treatise  on  government.  The  proposition  that  the  king  had 
"  abdicated  government  here  by  declaring  us  out  of  his  protection 


..Google 


458  IHDEPENDKNCE. 

Bnd  making  war        n  t  u  mpl     pp!     t   n  of  the  theory  of 

the  feudal  law,  ■wh    h  p     nm  1  tl   t  tli     all  g  a  f  tiie  vassal 

was  alwajs  coed  t  nal  n  the  ^.titnftl  Id  Theae  are 
the  only  general  p    j     t  f  th    d    la  at    n      Th     f    m  of  its 

particular  acousat    nftlElh  wllb       adily  per- 

ceived by  those  wh  h  a  t  t  ly  b  d  th  laua  a  of  the 
Petition  of  Right  and  of  the  Bill  of  Rights,  to  have  been  borrowed 
from  those  documents.  The  writer  of  the  Declaration  had  but  an 
old  tale  to  repeat.  The  story  of  the  colonies  was  the  old  story  of 
usurpation  and  resistance  told  in  the  history  of  every  people  which 
has  ever  aimed  at  the  achievement  of  a  system  of  free  government. 
He  made  no  attempt  to  make  it  striking  by  exaggeration  or  by  in- 
troducing uew  features.  Setting  out  with  a  few  general  propo- 
sitions— which  he  modestly  describes  as  "self-evident  truths,"  but 
which  had  never,  not  even  in  Locke,  been  rendered  evident  but 
by  a  labored  dcmonstrat    n  h    w  nd    fu      mp  f    h 

enunciation  in  the  Declara     n  made    h  m  as    mati  — h    p  d 

to  tell  in  language  the  m  mp     add  ^     ?  ^^^  u   u  u 

pations  of  the  sovereign  b        n       f    h     p    p        n 

final  and  irrevocable  judga  nhhyw  b  mh 

allegiance ;   appealing  to    U     '^a.i     m    J     g  h    w      d        a 

the  righteousness  of  their  cause  and  the  rectitude  of  their  intentions. 
In  the  matter  of  the  Declaration  of  Independence  there  is  no  new 
principle  for  the  profound  student ;  but  its  manner  ia  so  exquisitely 
fitted  to  the  subject,  so  striking  in  its  plain,  manly  directness,  and 
so  touching  from  the  total  want  of  affectation  in  its  style,  that  it 
persuades  at  once  the  reason  and  the  heart  as  no  display  of  ostenta- 
tious rhetoric  or  labored  argument  could  possibly  persuade,  Never 
was  such  a  tale  so  well  told. 

Aa  to  ita  efeet,  the  Declaratlou  of  Independence  was  iu  the 
strictest  sense  a  declaration.  It  wrought  no  change  in  the  political 
status  of  the  States.  It  simply  declared  that  the  usurpations  of  the 
sovereign  had  already  brought  about  a  change,  by  which,  from 
being  colonies  of  E  1  nd  th  y  h  d  b  me  free  and  independent 
States,     It  did  n  t  mak     th  m  f  Their  ancestors,  the  original 

colonists,  were  f      b        E     !  hm  d  had  transmitted   their 

rights  and  libert  dm      h  d       th       children.     Magna  Charta 


>y  Google 


ISDEPENDENCK.  459 

had  ever  been  tlie  fundamental  law  in  the  colonies ;  and  their  code 
was  always  the  equitable  code  of  English  common  law.  The  Eevo- 
Intinii,  therefore,  was  not  undertaken  to  obtain,  hut  to  maiotain  their 
freedom  : — not  because  they  were  not  freemen,  but  because  a,  tyran- 
nous attenipt  was  made  to  make  them  slaves.  When  they  became 
independent  they  were  no  more  free  than  they  and  their  fathers  had 
always  been,  JIagiia  Charta  and  the  English  common  laws  were 
fltill  theirs,  as  they  are  still  ours  ;  for,  haying  been  the  fundamontai 
law  in  every  colony,  they  still  remained  supreme  when  the  colonies 
became  States ;  and  rever  yet  having  been  abrogated,  they  are  still 
the  fiindamenta!  law  in  almost  every  American  State.  The  Declara- 
tion, then,  neither  made  the  States  free,  nor  condescended  to  prove 
their  right  to  freedom.  It  simply  declared  the  fact.  In  like  man- 
ner, the  Declaration  did  not  make  them  independent.  It  proclaimed 
that  they  were  already  independent.  Their  sovereign,  by  the  abuse 
of  a  sovereignty  lawfnlly  acquired,  had  given  them  the  right  of  rebel- 
lion  and  revolution  against  him  ;  so  that  they  were  now  justified  in 
rejecting  his  sovereignty  and  in  achieving  their  independence  by 
force  rf  arms.  But  it  is  not  the  right  to  achieve  independence  that 
is  asserted  by  the  Declaration.  Tt  is  the  fact  of  actual  esist- 
ing  independence.  And  this  assertion  was  baaed  both  on  law  and 
on  fact.  On  law,  because  the  king  of  England  had  declared  them 
"out  of  his  protection,'"  and  as  the  object  of  government  is  protec- 
tion, his  renunciation  of  the  duties  was  an  abdication  of  the  right  of 
sovereignty.  On  fact,  beeau.e  the  royal  autliority  had  ceased  to 
exist  d^  facto  in  the  colonies,  and  was  sustained  only  within  the  lines 
and  posts  of  his  invading  army  The  Dechration,  however,  rests 
its  assertion  of  the  independence  of  the  States  only  on  the  ground 
of  right  under  the  law  of  nature  and  of  nations  A  government, 
however  legitimate  in  its  a  tho  'ty      d    '  ht  '    "t       t        ght 

have  been  temporar  iy  1     w     by      t    b  1    t  p    pi         1  th 

colonial  government    mht       thwyh        b  Ipdtrf 

faelo  though  Dot  dej  Th    d    1      t         ft!         1  p    d  f 

the  States  is  therefo  w  ly  ra  d  t  th  g  d  tl  t  fl  y  h  1 
been  apparently  sue       f  1  b  II  t  tl  g     b  t 

that  their  sovereign  hdfftdl  yby         pi 

0*^  \'i^  obligations,  a  d   Ij  tl        I  g  th  ra        It  g 
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had  forced  tLem,  without  aoj  act  of  theirs,  into  a  position  of  com- 
plete independence.  The  whole  legal  offeot,  then,  of  the  Declaration 
of  Independence  was  to  proclaim  to  the  world  the  fact — and  the 
cause  which  had  produced  tho  fact — that  "these  United  Colonies 
were  and  of  right  ought  to  be,  free  and  independent  States." 

Tho  true  grandear  of  the  Declaration  is  the  courage  which  dared 
to  assume  so  bold  a  position,  in  defiance  of  eo  mighty  an  empire  as 
that  of  England.  That  thirteen  petty  colonies,  scattered  over  half  a 
continent,  and  with  an  average  population  of  ]es«  than  230,000 
inhabitants,  should  exact  the  last  letter  of  tne  bond  of  civilized 
Bocietj  from  ^n  empire  on  whose  victorious  arms  the  sun  shines 
through  his  whole  dmmal  resolution,  was  an  act  whose  character 
could  only  he  discriminated  after  the  event  as  one  of  matchless 
folly  or  of  matchless  heroiim  Measured  by  ordinary  rules  it  was 
h    la     d  <T  h  and    mp  ud  fcu    the  colonists  were  not 

g    d  d  by    h  d    a  y    ul      wh   h  m        re  ererything  by  cir- 

m  Tl       w       gu  d  d  by   1       ul     of  heroes,  measuring 

h  diffi  ul  by  h  g  n  f  h  wn  souls.  It  is  this 
h  ma^nanm  y  n  wh        sp         d  >u     very  where  apparent  in 

hll  nfllp]  1      h      made  it  for  all  coming 

m     hmllaull     hp     f         g^g^^  oppressed  mankind. 
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In  Cosokess,  July  ith,  1776. 

THE  UNANIMOUS  DECLARATION  OP  THE  THIRTEEN 

UNITED  STATES  OF  AMERICA. 

Wh  n  a  th  u  f  hum  n  nta  t  lecomes  necessary  for 
nppltd  1  hplt  Ibd  which  liave  eonnected 
th  m  w  th  an  th  and  t  a  urn  an  n  th  powers  of  the  earth, 
th  pa  at  and  q  al  tat  at  wh  I  th  laws  of  nature  and  of 
n  tu  G  d  nt  tl  h  m  a  d  t  p  t  to  the  opinions  of  man- 
kind requires  that  they  should  declare  the  causes  which  impel  them 
to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal ;  that  they  are  endowed  by  their  Creator  with  certain  unalien- 
able rights;  that  among  these,  are  life,  liberty,  and  the  pursuit  of 
happiness.     That,  to  secure  these  rights,  goyemments  are  instituted 
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comfortable,  and  distant  from  the  depository  of  their  publio  records, 
for  the  sole  purpose  of   fatiguing  them  into  compliance  with  his 


He  has  dissolved  repreaeutative  houses  repeatedly,  foro] 
with  manly  firmness,  hia  iuTasioas  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time  after  sncli  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  legislative  powers,  incapable  of 
annihilation,  base  returned  to  the  people  at  large  for  their  exercise ; 
the  State  remaining,  in  the  mean  time,  exposed  to  all  the  danger  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavored  to  prevent  the  population  of  these  States; 
for  that  purpose,  obstructing  the  laws  for  naturalization  of  foreigners ; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and 
raising  the  conditions  of  new  appropriations  of  lands. 

He  has  obstructed  the  administration  of  justice,  by  reiiising  hia 
assent  to  laws  for  establishing  judiciary  powers. 

He  has  made  judges  dependent  on  his  will  alone,  for  the  tenure 
of  their  offices,  and  the  amount  and  payment  of  their  salaries. 
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He  lia3  erected  a  multitude  of  new  offices,  and  sent  hither 
swarms  of  ofEeera  to  haraaa  our  people,  and  eat  out  their  substance. 

He  has  kept  amoog  us,  in  times  of  peace,  standing  armies,  with- 
out the  consent  of  our  legislature. 

He  has  affected  to  render  the  military  independent  of,  and  supe- 
rior to,  the  civil  power. 

He  has  comhined,  with  others,  to  subject  us  to  a  jurisdiction 
foreign  to  our  constitution,  and  unacknowledged  bj  our  laws ; 
giving  his  assent  to  their  acta  of  pretended  legislation  : 

For  quartering  large  bodies  of  armed  troops  among  us ; 

For  protecting  thera,  by  a  mock  trial,  from  punishment,  for  any 
murders  which  they  should  commit  on  the  inhabitants  of  these 
States : 

For  cutting  off  our  trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  consent ; 

For  depriving  us,  in  many  cases,  of  the  benefits  of  trial  by  jury : 

For  transporting  us  beyond  seas  to  be  tried  for  pretended  of- 
fences : 

For  abolishing  tiie  free  system  of  English  laws  in  a  neighboring 
province,  establishing  therein  an  arbitrary  government,  and  enlarg- 
ing its  boOndariea,  so  as  to  render  it  at  once  an  example  and  fit  in- 
strument for  introducing  the  same  absolute  rule  into  these  colonies : 

For  taking  away  our  charters,  abolishing  our  most  valuable  laws, 
and  altering,  fundamentally,  the  powers  of  our  governments  : 

For  suspending  our  own  legislatures,  and  declaring  themselves 
invested  with  power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  government  here,  by  declaring  us  out  of  his 
protection,  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt  our  towns, 
and  destroyed  the  Jives  of  our  people. 

He  is,  at  this  time,  transporting  large  armies  of  foreign  mer- 
cenaries to  complete  the  works  of  death,  desolation,  and  tyranny, 
already  begun,  with  circumstances  of  cruelty  and  perfidy  scarcely 
paralleled  in  the  most  barbarous  ages,  and  totally  unworthy  the 
head  of  a  civilized  nation. 

He  has  constrained  our  fellow  citizens,  taken  captive  on  the  high 
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seas,  to  bear  arms  against  their  country,  to  become  the  executionera 
of  their  friends  and  hrethren,  or  to  fall  themselves  by  their  handa. 

He  has  exeited  domestic  inaurreotions  amongst  us,  and  has  en- 
deavored to  bring  on  the  inhabitants  of  oar  frontiers,  the  merciless 
Indian  savages,  whose  known  rule  of  warfare  is  an  undistinguished 
dostruetion,  of  all  ages,  sexes,  and  oonditiona. 

In  every  stage  of  these  oppressions,  we  have  petitioned  for  re- 
dress, in  the  most  humble  terms  ;  our  repeated  petitions  have  been 
answered  only  by  repeated  injury.  A  prince,  whose  character  ifl 
thus  marked  by  every  act  whieh  may  define  a  tyrant,  is  unfit  to  be 
the  ruler  of  a  free  people. 

Nor  have  we  been  wanting  in  attention  to  our  British  brethren. 
We  have  warned  them,  from  time  to  time,  of  attempts  made  by 
their  legislature  to  extend  an  unwarrantable  jurisdiction  over  us. 
We  have  reminded  them  of  the  circamstaacea  of  our  emigration 
and  settlement  here.  We  have  appealed  to  their  native  justice  and 
magnanimity,  and  we  have  conjured  them,  by  the  ties  of  our  common 
kindred,  to  disavow  these  usurpations,  which  would  inevitably  inter- 
rupt our  connections  and  correspondence.  They,  too,  have  been 
deaf  to  the  voice  of  justice  and  consanguinity.  We  must,  there- 
fore, acquiesce  in  the  necessity,  which  denounces  our  separation, 
and  hold  them,  as  we  hold  the  rest  of  mantind,  enemies  in  war,  in 
peace,  friends. 

We,  therefore,  the  representatives  of  the  UNITED  STATES 
OF  AMERICA,  in  GENERAL  CONGRESS  assembled,  appeal- 
ing to  the  Supreme  Judge  of  the  World  for  the  rectitude  of  our  in- 
tentions, do,  in  the  name,  and  by  the  authority  of  the  good  people 
of  these  colonies,  solemnly  publish  and  declare,  That  these  United 
Colonies  are,  and  of  right  ought  to  bo,  £xet  axUs  Jfllbepcniettt 
States ;  that  they  are  absolved  from  all  allegiance  to  the  British 
crown,  and  that  all  political  connexion  between  them  and  the  state 
of  Great  Britain,  is,  and  ought  to  be,  totally  dissolved ;  and  that,  as 
FREE  AND  INDEPENDENT  STATES,  they  have  full  power 
t    1    y  wa  1  d    p  a  t  all  an  tablish  commerce, 

a   1  t     d     all     tl       a  t     a  d  fh  wh   h   INDEPENDENT 

STATE'^  may  t  gl  t  d  \nd  f  th  upp  t  of  this  deo- 
1      t    n    w  th        fi  n      1  n  th     J     t    t    n     f  JEJJFbiN® 
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lIU®b35Il€K€ffi,  we  mutually  pledge  to  each  other, 
our  fortunes,  and  our  sacred  honor. 

The  foregoing  deolaratloa  was,  by  order  of  Congress, 
and  signed  by  the  following  members  : 

JOHN  HANCOCK. 


NeiB  Hampshire. 
Jo  SI  An  Baetlett, 
William  WnippLB, 
Matthew  TnoRsroN. 

Rhode  Island. 
Stbphes  Hopkins, 
WiixiiM  Elleby. 

Connecticut. 
RoQEB  Sheruam, 
Samuel  Huhtisgton, 

Wn-LIAM   WllUAHS, 

Olivbk  Wolcott. 

Sew  York. 
William  Floyd, 
Philip  Livingstos, 
Fbancis  Lewis, 
Lewis  Morris. 

New  Jersey. 
Richard  Stockton, 
John  Withkrsfoon, 

FbABCIS  Hi)PKINSON, 

John'  Habt, 
Abraham  Clahk:. 
Pennayhania. 

EOBBET  MoRBia, 

Benjamin  Bush, 
Benjamin  Fbanklis, 
John  Morton, 
George  Oltmbb, 
Jambs  Smith, 
George  Tatlob, 
James  Wilson, 
Gbobge  Boss. 


Masaaclmsetts  Bay. 
SAunsL  Adams, 
John  Adams, 
Robert  Tkeat  Paish, 
Elbeidqe  Gebey. 

Delaware. 
O^HAE  Rodney, 
Geoeoe  Read, 
Thomas  M'Kean. 

Marylnnd. 
Samuel  Chase, 
William  Paoa, 
Thomas  Stone, 
Ohablbs  Oabroll,  of  Carrol Iton 

Geoege  Wythe, 
Richard  Henky  Leb, 
Thomas  Jspeeeson, 
Besjamis  Habhisos, 
Thomas  Nelson,  jun. 

FeANCIS  LiGllTEOOT  LeB, 

Oaetee  Bkaxtob. 

North  Caraliita. 
William  Hoopeb, 
Joseph  Hewes, 
John  Pens. 

South  Carolina, 
Edward  Ri-tlbdoe, 
Thomas  Hetwaed,  jun. 
Thomas  Lynch,  jun. 
Abtbue  Middletos. 

Georgia. 
BcTTON  Gwinnett, 
Lyman  Hall, 
George  Walton. 
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',  TLat  copies  of  t!ie  Declaration  be  sent  to  tlie  several 
assemblies,  conventions,  and  committees,  or  councils  of  safety,  and 
to  the  several  commanding  officers  of  the  continental  troops;  that 
it  be  proclaimed  in  each  of  the  United  States,  and  at  the  head  of 
the  army. 
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CHAPTER    XYI. 

CONFEDERATION. 

^    CONFEDERATION  APPOINTED  QSVORE  THE  l>ECLATtATION  W 


While  the  Declaration  of  Independerice  was  still  under  the 
consideration  of  Congress,  certain  necessary  measures  were  taken 
towards  the  forming  of  a  plan  of  confederation  among  the  colonies. 
On  the  11th  of  June  1776,  it  was  resolved  that  a  committee  should 
be  appointed  to  propose  and  digest  a  form  of  confederation.  On 
thG  following  day,  it  was  resolyed  that  the  committee  should  consist 
of  a  memher  from  each  colony,  and  it  was  appointed  accordingly. 

On  the  12th  of  July,  eight  days  after  the  adoption  of  the  Dec- 
laration of  Independence,  the  committee  appointed  to  draw  Articles 
of  Confederation  made  tlieir  report,  and  the  suhject  was  from  time 
to  time  debated  in  a  committee  of  the  whole,  until  the  15th  of 
Novemher  1777,  when  a  copy  of  the  original  draft,  with  a  few  verbal 
amendments  only,  was  by  Congress  ordered  to  he  sent  to  the  legis- 
latures of  all  the  United  States  to  be  by  them  considered,  in  order 
that  if  it  should  meet  their  approbation  they  might  authorize  their 
delegates  to  ratify  the  same  in  Congress.  On  the  nth  of  November 
a  circular  letter  was  approved  and  ordered  to  be  sent  to  the  several 
States,  with  copies  of  the  Confederation ;  and  on  the  29th  a  commit- 
tee was  appointed  to  procure  a  translation  of  it  into  Preach,  and  to 
report  an  address  to  the  inhabitants  of  Canada  &e.  Thus  the  plan 
of  Confederation  passed  for  the  present  from  the  hands  of  Congress 
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to  the  StateSj  with  whom  alone  rested  its  fiual  acceptance  or  rejee- 

In  CoDgress,  as  we  learn  from  the  valuable  notes  of  Mr.  Jefferson 
the  discussion  turned  chiefly  on  those  articles  which  determined  the 
proportion,  or  quota  of  money,  which  each  State  should  furnish  to  the 
eoinmon  treasury,  and  the  manner  of  voting  in  Congress.  The  first 
of  these   articles  was,  in  the  original   draft,    expressed   in  these 

"  Art.  XI.  Al'  charges  of  war,  and  all  other  espenaeB  that  shall  be  inouri'ed 
for  the  common  defence,  or  general  welfare,  and  allowed  by  the  United  Statea 
aissembled,  shall  be  defrayed  out  of  a  coromon  treaaurj,  which  shall  be  supplied 
by  the  several  colonies  in  proportion  to  the  number  of  inhabitants  of  every  age, 
sei,  and  qnality,  except  Indiana  not  paying  tasea,  in  each  colony — a  true  atnount 
of  which,  diatinguishing  the  white  inhabitants,  shall  be  triennlallj  taken  atid 
transmitted  to  the  Assembly  of  the  United  States." 

Mr.  Chase  moved  that  the  quotas  should  be  fixed,  not  hy  the 
Dumber  of  the  inhabitants  of  every  condition,  but  by  that  of  the 
"  white  inhabitants."  He  admitted  that  taxation  should  always  be 
in  proportion  to  property ;  that  this  was,  in  theory,  the  true  rule ; 
but  that,  from  a  variety  of  difficulties,  it  was  a  rule  which  could  never 
be  adopted  in  practice.  The  value  of  the  property  in  every  State 
could  never  be  estimated  justly  and  equally.  Some  other  measures 
for  the  wealth  of  the  state  must,  therefore,  be  devised,  some  standard 
referred  to,  which  would  be  more  simple.  He  considered  the  num- 
ber of  inhabitants  a  tolerably  good  criterion  of  property,  and  that 
this  might  always  he  obtained.  He  therefore  thought  it  the  best 
mode  that  we  could  adopt,  with  one  exception  only :  he  observed 
that  negroes  are  property,  and,  as  such,  cannot  be  distinguished  from 
the  lands  or  personalities  held  in  those  States  where  there  are  few 
slaves ;  that  the  surplus  of  profit  which  a  Northern  farmer  is  able  to 
lay  by,  he  invests  in  cattle,  horses  &c.,  whereas  a  Southern  farmer 
lays  out  the  same  surplus  in  slaves.  There  is  no  more  reason,  there- 
fore, for  tosing  the  Southern  States  on  the  farmer's  head,  and  on  his 
slave's  head,  than  the  Northern  ones  on  their  farmers'  heads  and  the 
heads  of  their  cattle ;  that  the  method  proposed  would,  therefore, 
tax  the  Southern  States  on  their  numbers  and  their  wealth  conjunctly, 
while  the  Northern  would  be  taxed  on  numbers  only ;  that  neu-roes, 
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in  fact,  should  not  be  oonaidered  as  members  of  tbe  state  more  than 
cattle,  and  that  they  have  »o  more  interest  in  it. 

Mr.  John  Adams  observed,  that  the  numbers  of  people  are 
taken  by  this  article,  as  an  index  of  the  wealth  of  the  State,  and  not 
as  subjects  of  taxation ;  that,  as  to  this  matter,  it  was  of  no  conse- 
quence by  what  name  you  called  your  people,  whether  by  that  of 
freemen  or  of  slaves;  that  in  some  countries  the  laboring  poor  are 
called  freemen,  in  others  they  were  called  slm>es ;  but  that  tbe  dif- 
ference as  to  the  state  was  imaginary  only.  What  matters  it  whether 
a  la  dl  d  nipl  y  g  ten  laborers  on  his  farm,  give  them  annually 
m    h  m      y      w  11  buy  them  the  necessaries  of  life,  or  give  them 

h  sa         a     hort  baud  ?     The  ten  laborers  give  as  much 

w    1  h        h  ncrease  its  esports  as  much  in  the  one  case  as 

1        h         C  ly  five  hundred  freemen  produce  no  more  profits, 

n     g  p  u     or  the  payment  of  tasea,  than  five  hundred 

1  Th      f        he  state  in  which  are  tbe  laborers  called /riwme», 

!      1(1  b  d       more  than  that  in  which  are  those  called  slaves. 

S  ppo       b     an  aordinary  operation  of  nature  or  of  law,  one 

half    f    h    1  b  fa  state  could,  in  tbe  oourse  of  one  night,  be 

a    f    m  d  1     es ;  would  tbe  state  be  made  poorer  or  less 

bl        p       jiK  That  tbe  condition  of  tbe  laboring  poor  in  most 

un      'I —  h  the  fishermen,  particularly,  of  the    Northern 

8  a    3 —  b        as  that  of  slaves.     It  is  tbe  number  of  labnrers 

wh    h  p    du         h    surplus  for  taxation,  and  numbers,  therefore, 

d  ately  he  fair  index  to  wealth  ;  that  it  is  the  use  of 

h    w    d     p    perty    here  in  its  application  to  some  of  the  people 

f    b  wh  1    produces  tbe  fallacy.     How  does  the  Southern 

f  p  la     s  ?     Either    by  importation,  or    by  purchase 

f    n  h  gbb         If  ho  imports  a  slave,  be  adds  one  to  the  num- 

ber ot  laborers  in  his  country,  and  proportionally  to  its  profits  and 
ability  to  pay  tases.  If  he  buys  from  his  neighbor,  it  is  only  a 
transfer  of  a  laborer  from  one  farm  to  another,  which  does  not 
change  the  annual  produce  of  tbe  state,  and  therefore  should  not 
change  its  tax ;  that  if  a  Northern  farmer  works  ten  laborers  on  hia 
farm,  he  can,  it  is  true,  invest  the  surplus  of  ten  men's  labor  in  cattle ; 
but  so  may  the  Southern  farmer  working  ten  slaves ;  that  a  state  of 
one  hundred  thousand  freemen  can  maintain  no  more  cattle  than 
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one  of  one  hundred  thousand  slaves,  therefore  they  have  no  more 
of  that  kind  of  property.  That  a  slave  may,  indeed,  from  the  cus- 
tom of  speech,  be  more  properly  called  the  wealth  of  his  master, 
than  the  free  laborer  might  he  called  the  wealth  of  his  employer; 
hut  33  to  the  state,  hoth  were  etjually  its  wealth,  and  should  there- 
fore equally  add  to  the  quota  of  its  tax. 

Mr.  Harrisob  proposed,  as  a  compromise,  that  two  slayea 
should  be  counted  as  one  freeman.  He  affirmed  that  slaves  did  not 
do  as  much  work  as  freemen,  and  doubted  if  two  effected  more  than 
one ;  that  this  was  proved  by  the  price  of  1  1     — tl     I  f     1 

borer  in  the  Southern  colonies  being  irora  £S  t    f  1     wh  1         th 
Northern  it  was  generally  £24. 

Mr.  Wilson  said  that  if  this  amendm    t    h     Id  t  i.     pi 
the  Southern  colonies  would  have  all  the  ben  fit   f  1  wh  1  t  th 

Northern   ones  would  hear  the  burden  ;    th  t     1  tl 

profits  of  a  state,  which  the  Southern  States  m        t    t  k    t    th 
selves;  that  they  also  increase  the  burden  of  d  f  wh    I  w     Id 

of  course,  fall  so  much  heavier  oo  the  Norths         th  t    I  j  j 

the  places  of  freemen  and  eat  their  food.     D   m      y         1  d 

freemen  will  take  their  places.  That  other  k  1  f  1  I  ty  w 
pretty  equally  distributed  through  all  the  colonies , — there  were  as 
many  cattle,  horses,  and  sheep  In  the  North  as  the  South,  and  South 
as  the  North;  but  not  so  as  to  slaves  ; — that  experience  has  showa 
those  eolonjes  have  been  always  able  to  pay  most  which  have  the 
most  inhabitants,  whether  they  bo  black  or  white ;  and  the  practice 
of  the  Southern  colonies  has  always  been  to  make  every  farmer 
pay  poU  taxes  upon  his  laborers,  whether  they  be  black  or  white. 
He  acknowledged  that  freemen  work  the  most ;  but  they  consume 
the  most  also.  They  do  not  produce  a  greater  surplus  for  taxation. 
The  slave  is  neither  fed  nor  clothed  so  expensively  as  a  frccmau. 
Again,  white  women  are  exempted  from  labor  generally,  but  negro 
women  are  not.  In  this,  then,  the  Southern  States  had  an  advan- 
tage as  the  Article  now  stands.  It  has  sometimes  been  said  that 
slavery  is  necessary  because  the  commodities  they  raise  would  be 
too  dear  for  market  if  cultivated  by  freemen ;  but  now  it  is  said 
that  the  labor  of  the  slave  is  the  dearest. 

Mr.  Payne  urged  the  original  resolutions  of  Congress,  to 
proportion  the  ijuotaa  of  the  States  to  the  nnmber  of  souls. 
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D      Y>  wfp  thtthlfll 

d  h  w     th    b    t     t      t      f  th         Ith   f         t  d 

th  t    t  w     p  bl    t     bt  b        It  Th         tb 

tru    b      m  te     f  w    Itb       Tb  w  p    i      d  t    f    t 

in    t    If       d       uq    1  b  tw       tb    St  t  It  h      b         bj     t  d 

tJ    t  t   tb    food     f  f  d    t!       f         b     Id   b 

tdb  1         tthfdffm  tbf        tbyl 

hldbtd-Ibib  dttbt  Jgl 

t     h        t  f  tb    t         tb     =;t  t        t    p  y  w     1         m 

th      tb        St  t     th  m    1       d     wh      I     J    t  k      1  t    th 

eat  m  t      f  tb    ta       tb       d     d     1       t    ^  7      B  t  th 

t  1      II  1       I     th    fe     tb  1  1  p        d    tb    wl   1 

lybtbjd  p        dthwhlcot        t       Tht 

th  1         It         fOg        topi  tbjt 

dgt       h  I       twtmj        jly       d       Ildtb 

m      y    b      tof         m  tt  d      wb  w  w      t  t 

wmptdtbf        td  a'fe        J 

Tb  It    f  th  t    g  d  w       b  t        tb     1  t    f 

Agtthpp      dmdmt     as     jtd        dth  g      I 

A  t    1       d  pted  by  th  f  h  w  H  mp  h        M         h      tt 

Ph  d    I  1     i,  C  t     t,  N  w  i     k,  N       T       y,       IP        yl 

vania,  against  those  of  Delaware,  Maryland,  Virginia,  aud  North 
aad  South  Carolina.  Georgia  was  divided.  The  arguments  eon- 
Tinced  none  on  either  side,  as  the  vote  sufficiently  proves.  The 
Southern  delegates,  however,  yielded  gracefully  to  the  desire  of  the 
majority ;  nor  was  there  much  further  oppositiou  offered  to  the 
Article  on.  the  part  of  the  Southern  legislators  before  whom  the 
plan  of  confederation  was  afterwards  laid  for  ratification  or  rejection. 
The  other  article  was  in  these  words  : — 
"  Art'XVn.    In  delermming  questions  eaeli  eolony  shall  have  one  vote." 

It  was  debated  on  July  30tb  and  Slst,  and  on  the  1st  of 
August 

Mr.  Chase  observed  that  this  article  was  more  likely  to 
divide  the  colonies  than  any  other  proposed  in  the  draft  then  under 
consideration.  That  the  larger  colonies  had  threatened  they 
would  not  confederate  at  all  if  their  weight  in  Congress  should  not 
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be  equal  to  the  numhers  of  people  they  added  to  the  Confederacy  ; 
while  the  smalliT  oues  declared  against  a  union  if  they  did  not 
retain  an  equal  vote  for  the  prutection  of  their  rights.  That  it 
was  of  the  utmost  conse([ueuce  to  bring  the  parties  together ;  as, 
should  wo  scTor  from,  each  other,  either  no  foreign  power  will  ally 
with  us  at  all,  or  the  different  States  will  form  different  alliances, 
and  thus  increase  the  horrors  of  those  scenes  of  civil  war  and  blood- 
shed which  in  such  a  state  of  separation  and  independence  would 
render  us  a  miserable  people.  That  our  importa,nce,  our  interests, 
our  peace,  required  tliat  we  should  confederate,  and  that  mutual 
sacrifices  should  be  made  to  effect  a  compromise  of  this  difficult 
question.  He  was  of  opinion  the  smaller  colonies  would  lose  their 
rights  if  they  were  not,  in  some  instances,  allowed  an  equal  vote  ; 
and  therefore,  that  a  discrimination  should  take  place  among  the 
questions  which  should  come  before  Congress.  That  the  smaller 
States  should  be  secured  in  all  questions  concerning  life  or  liberty, 
and  the  greater  ones  in  all  respecting  property.  He  therefore 
proposed  that  in  votes  relating  to  money  the  voice  of  each  colony 
should  be  proportioned  to  the  number  of  its  inhabitants. 

Dr.  Franklin  thought  that  the  votes  should  be  so  propor- 
tioned in  all  cases.  He  took  notice  tliat  the  Delaware  counties  had 
bound  up  their  delegates  to  disagree  to  this  article.  Ho  thought 
it  very  extraordinary  language  to  be  held  by  any  State  that  they 
would  not  confederate  with  us  unlc'js  we  would  let  them  dispone  of 
our  money  Cei  tamly  if  we  \  ote  equally  we  ought  to  p  ly  equally , 
but  the  smaller  States  will  hardly  purthase  the  prnilege  at  this 
price  That  had  he  lived  in  a  State  where  the  representation, 
originillT  equal,  had  become  unetfual  by  time  and  accident,  he 
might  ha^e  submitted  rather  than  disturb  government,  but  that 
we  should  be  very  wrong  to  set  out  m  this  practice  when  it  is  m 
our  power  to  establish  what  la  right  That  At  the  time  of  the 
union  between  England  and  Scotland  the  litter  had  nidde  the 
objection  which  the  smaller  Stites  now  do,  but  esperieiice  hid 
proved  that  no  unfairness  had  ever  been  ahiwn  them  ,  that  their 
ilvocatea  hid  prognosticated  that  it  would  a^ain  happen  is  in 
times  of  old  that  the  whale  would  swallows  Jonah,  but  he  thought 
the  piediction  reversed  in  event,  and  that  Joiia?  hjd  ivallowed  the 


>y  Google 


C0NTEDEE4TI0B".  473 

tohah ;  for  tbe  Scotct  had,  ia  part,  got  possession  of  the  govern- 
ment, and  gave  laws  to  the  English.  He  reprohated  the  original 
agreement  of  Congress  to  vote  hj  colonies,  and  therefore  was  for 
their  voting  in  all  caaea  according  to  the  number  of  taxable^. 

Dr.  WiTHEKSPoos  opposed  every  alteration  of  the  Article. 
All  men  admitted  that  a  confederacy  is  necessary.  Should 
the  idea  get  abroad  that  there  is  likely  to  be  no  union  among 
us,  it  will  damp  the  minds  of  the  people,  diminish  the  glory  of  our 
struggle,  and  lessen  its  importance ;  because  it  will  open  to  our 
view  future  prospects  of  war  and  dissension  among  ourselves.  If  an 
equal  vote  be  refused,  the  smaller  States  will, become  vassals  to  the 
larger ;  and  all  experience  has  shown  that  the  vassals  and  subjects 
h    m  d       H  d 

pta  hp  Rm  b  h 


p  m        b  h        wh    h  h 

h    g      m  d 

dd  b  Cg,hgbwh 

would  respect  colonies.  He  distinguished  between  an  ineorporating 
saA  a,  federal  union.  The  union  of  England  and  Scotland  was  an 
incorporating  one ;  yet  Scotland  had  suffered  by  that  union ;  for 
that  its  inhabitants  were  drawn  from  it  by  tbe  hopes  of  places  and 
employments ;  nor  was  it  an  instance  of  equality  of  representation, 
because,  while  Scotland  was  allowed  nearly  a  Odrteenth  of  repreweii- 
tation,  they  were  to  pay  only  one-forlklh  of  the  land  tas.      He 
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expressed  his  views  that  in  the  present  enlightened  state  of  men'a 
minds  iTO  might  expect  a  lasting  confederacy,  if  it  was  founded  on 
fair  principles. 

Mr.  John  AnAMs  advocated  the  voting  in  proportion  to  num- 
bers. He  said,  that  we  stand  here  as  the  representatives  of  the 
people ;  that  in  some  States  the  people  are  many,  in  others  they 
are  few ;  that  therefore  their  vote  here  should  bo  proportioned  to 
the  numbers  from  wlioin  it  comes.  Reason,  justice,  and  ec[uity 
never  had  justice  enough  on  the  face  of  the  earth  to  govern  the 
councils  of  men.  It  is  interest  alone  which  does  it,  and  it  is  interest 
alone  which  can  be  trusted;  that  therefore  the  interests  within 
doors  should  be  the  mathematical  representatives  of  the  interests 
without  doors. 

Besides  the  fallacy  of  Mr.  Adams'  reasoning  which  assumed 
that  members  of  the  Continental  Congress  were  representatives  of 
the  people  at  large  instead  of  what  they  actually  were,  representa- 
tives of  their  respective  States,  he  argued  against  the  individuality 
of  States  themselves,  and  maintained  that  the  object  of  confedera- 
tion was  to  obliterate  State  lines  and  distinctions  so  as  to  incor- 
porate all  under  one  consolidated  government. 

He  said  that  the  individuality  of  the  colonies  Is  a  mere  sound. 
Does  the  individuality  of  a  colony  increase  its  wealth  or  numbers  ? 
If  it  does,  pay  equally.  If  it  does  not  add  weight  in  the  scale  of 
the  confederacy,  it  cannot  add  to  their  rights  nor  weigh  in  argu- 
ment A  has  £50,  B  £500,  C  £1,000  in  partnership.  Is  it  just 
thj,t  they  should  equally  dispose  of  the  moneys  of  the  partnership? 
It  has  been  laid  we  are  mdepeudent  individuals  making  a  bargain 
together  The  question  is  not  what  we  are  now,  but  what  we 
ought  to  be  when  our  bargain  &h%il  be  made  The  confederacy  is 
to  make  us  one  individual  only  It  is  to  form  us,  like  separate 
pii  cc^  of  metal,  into  one  common  mass  We  shall  no  longer,  retain 
our  separate  individuality,  bat  become  a  single  individual  as  to  all 
mattes  submitted  to  the  conftderacy  Therefore  all  reasons, 
which  prove  tho  justice  and  expediency  of  equal  representation  in 
other  assemblies,  hold  good  here.  It  had  been  objected  that  a 
proportional  vote  would  endanger  the  smaller  States.  He  answered 
that  an  equal  vote  would  endanger  the  larger.     Virginia,  Pcnnsyl- 
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vania  and  Massachusetts  were  tie  three  greater  colonie?.     Consider 
tlieir  distance,  their  difTeronce  of  products,  of  interest,  and  of  man- 
ners and  it  was  ipparent  they  can  never  have  an  interest  or  an 
1  mb        f       !      pp    M         f    h  11  I        I 

11  Id  lly  d      1  li  q  w  !     h    1    ^ 

hPhdlldf  1  mlj] 

Id  g  "j  P  h        m 

aej    D  d  51      1     d 

M       H  b         d     h 

I  d  f  ddl  I 

w    Id  m        h       h  If    h 

States,  and  therefore  would  govern 

That  history  affords  no  instance  of  snch  a  thing  as  equal  representa- 
tion. The  Germanic  body  vote  by  states;  the  Helvetic  body  does 
the  same;  and  so  does  the  Belgie  Confederacy.  That  too  little  is 
known  of  the  ancient  confederations  to  say  what  was  their  practice- 
Mr.  Wilson  went  beyond  even  Mr.  Adams  in  his  advocacy 
of  consolidation,  maintaining  that  the  colonies,  by  the  mere  sending 
of  delegates  to  Congress  had  already  sacrificed  their  individuality. 
As  to  those  matters,  he  said,  which  are  referred  to  Congress,  we 
are  not  so  many  States ;  we  are  one  large  State.  We  lay  aside  our 
individuality  whenever  we  come  here. 

The  views  of  Mr.  Adams  and  Mr.  Wilson  did  not  meet  the 
approbation  of  Congress,  and  the  article  as  it  stood  was  trium- 
phantly adopted. 

The  draft  of  the  Confederate  Constitution  was  presented,  as  we 
have  before  observed,  on  the  12th  of  July,  1776,  and  debated  from 
time  to  time  until  the  15th  of  November,  1777,  when  it  was  ap- 
proved in  Congress  and  ordered  to  be  transmitted  to  the  States  for 
their  consideration.  On  the  26th  of  June  a  form  of  ratification 
was  adopted  and  engrossed  on  parchment  for  signature  by  the 
delegates  acting  by  authority  of  their  respective  States.  On  subse- 
quent esamination,  however,  it  was  found  that  only  New  Hamp- 
shire, New  York,  Virginia,  and  North  Carolina  accepted  the 
Articles  as  they  stood,  with  a  pi-uviso  on  the  part  of  New  York 
that  the  same  should  not  be  binding  on  it  until  all  the  other  States 
in   the  Union   should   haie   ratified    tbem    also.      Massachusetts, 
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Rliode  Island,  Connecticut,  New  Jersey,  Pennsylvania,  Maryland, 
and  Smith  Carolina  proposed  alterations,  additions  or  ameudmeuts, 
wh    h.   w         all  d       1   by   Congress,  iind   all   rejected.       The 

11     ate  f    Di  G-      g      had  ved  no  instructions   from  his  eoD- 

b«    h  d       d    b     h  y  would  ratify  the  Articles  of  Cou- 
fd  nwh  mndn        Delaware  and  North  Carolina, 

h        g  d  P        n      made    no    formal   report  ;    but   the 

u  a  N      h   Carolina   to  the  confederation   had 

b  n  1  ady  fi  d  bj  h  G  vernor  Caswell  30  early  as  the  26th 
f  Ap  1  0  t  1h  f  J  Ij  1778,  the  ratification  of  the  Articles 
fCufl  nw        gnln  the  part  of  their  respective  States 

by  the  delegates  from  New  nampshire,  Massachusetts  Bay,  Rhode 
Island  and  Providence  Plantations,  Connecticut,  New  York,  Penn- 
sylvania, Virginia  and  South  Carolina,  acting  under  the  powers 
vested  in  them.  The  delegates  from  New  Jersey,  Delaware,  and 
Maryland  informed  Congress  that  they  had  not  been  empowered  to 
ratify  and  sign  ;  North  Carolina  and  Georgia  were  not  represented. 
In  this  critical  coudit  n  f  affa  a  I  it  wa..  add  d  to  the 
States  which  had  not  anth  iz  d  th  d  1  gat  to  t  fy  the  eon- 
federation,  urging  them  n  I  d  th  gl  u  mj  et  which 
by  uniting  the  wealth,  st  th  d  1  f  th  h  le,  might 
bid  defiance  to  external  1  d  t  m  1  d  whilst  it 
secured  the  public  credit  thm  db  1  0  th  21st  ot 
July  the  ratification  wa  gn  d  b\  th  d  1  g  f  N  th  Caro- 
lina ;  and  on  the  24th  by  th  f  (j  Th  1  1  t  s  of  New 
Jersey,  having  received  th  p  w  ffix  1  tl  g  tures  on 
the  26th  of  November  following.  On  the  5th  of  May,  1779,  Mr. 
Dickinson  and  Mr.  Vandyke  signed  the  Articles  of  Confederation 
itt  behalf  of  the  State  of  Delaware,  Mr,  M'Kean  having  previ- 
ously signed  them  on  the  12th  of  February,  at  which  time  he  had 
produced  a  power  to  that  effect.  Maryland  had  instructed  her 
delegates  not  to  agree  to  the  Confederation  until  an  equitable  set- 
tlement should  be  made  concerning  Western  lands ;  but  on  the 
30th  of  January,  1781,  finding  that  the  enemies  of  the  country  took 
advantage  of  the  circumstance  to  disseminate  opinions  of  an 
ultimate  dissolution  of  the  Union,  the  Legislature  of  the  State  em- 
powered   their    delegates    to   ratify    and     subscribe   the    Articles ; 
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wh    h  w  d    gly  doae  on  tlie  1st  of  Marct,  1781,  and  tbua 

h          fi  npliited.     Od  the  next  day  Coagresa  assem- 

1)1  1  d  h  w  powers  committed  to  it  by  the  Articles  of  Con- 
f  d 

Th  1        h     ftLT  nearly  five  years  of  continual  debate  and 

d  fli     t  y  w  mmated  the  "  Perpetual  Union  "  of  the  States. 

I  1    ted  p  lly    wo  years,  and  nominally  about  eight.     It  did 

m  lly    dd         the  efficiency  of  government  during  the  war 

w  h  E  gl     d  d  d  it  in  any  groat  degree  strengthen  the  bond 

f  b  h     States.     Its  importance,  nevertheless,  is  not 

b    1    h  ly        m      d.     Had  the  colonies  achieved  their  indepeii- 

d         w   t  1  se    tie  between  them  than  the  military  alliance 

d      d  y  b    a   foreign   inTasion,  there  is  little  reason  to 

b  I  h       h  y  w     Id  ever  after  have  united.     Hence  they  would 

h       b      m        p         totally  independent ;  and  the  usual  animosi- 

f  p     y  would  have   been  likely  to   embroil  them  with 

ach     h  1  feuds,  such  as  distucbed  the  petty  states  of 

II  n  h  m  dd  ges.  Neither  after  nor  before  the  war  could 
the  States  be  induced  to  renounce  their  separate  individuality  or 
independence;  and  all  movements  towards  a  union  were  suspected 
by  the  smaller  States  of  tending  to  consolidated  power.  The  con- 
federation, therefore,  which  demonstrated  the  possibility  of  union 
without  conaolidatioB,  and  showed,  however  imperfectly,  the  capacity 
of  the  federative  principle  to  meet  the  esigencies  of  their  situation, 
was  of  immense  importance  to  the  future  of  the  States.  It  was  in 
fact  a  rough  draft  of  the  application  of  the  Anglo-Saxon  system  to 
the  circumstances  of  the  colonics;  admitting  the  necessity  of  union, 
but  equally  asserting  separate  sovereignty  as  the  only  possible  or 
even  safe  foundation  of  the  union.  Its  model  was,  in  this  view, 
of  inestimable  value  to  theframersof  the  later  Constitution;  showing 
them  at  once  the  fundamental  principle  of  a  federal  republic,  and 
the  difficulties  to  be  apprehended  in  its  operation. 
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TO  ALL  TO  WHOM  THESE   PRESESTS  SHALL   COMEj 

We,  the  undersigned,  Delegates  of  the  States  affised  to  our  names, 
send  greeting : 

WiiKaEAS  the  delegates  of  the  United  Statesof  America,  in  Con. 
gross  assenihled,  did,  on  the  fifteenth  day  of  November,  in  the  year 
of  our  Lord  one  thonsand  seven  hundred  and  seventy -seven,  and 
in  the  second  year  of  the  Independence  of  America,  agree  to  cer- 
tain Articles  of  Confederation  and  Perpetual  Union,  between  the 
states  of  New  Hampshire,  Massachusetts  Bay,  Ilhode  Island  and 
Providence  Plantations,  Oonuectieut,  New  York,  New  Jorseyi 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia,  in  the  words  following,  viz, : — 

Artichs  of  Confederation  and  Ferpetwd  Union,  between  the  States  of 
New  Smnpikire,  Masmehisetta  Bay,  Mode  Island  and  Proi-idmct 
Plantations,  Conneetieuf,  New  York,  New  Jersey,  PenmyUama, 
Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina 
and  Georgia. 

Article.  1.  The  style  of  this  coufLideraey  shall  be  "  Tlio  Uni- 
ted States  of  America." 

Akt.  2.  Each  stato  retains  it  sovereignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right,  which  la  not  by 
this  Confederatioa  expressly  delegated  to  the  United  States  m 
Congress  assembled. 

Art.  3.  The  said  states  heieby  severally  enter  into  a  firm 
league  of  friendship  with  cacli  other  for  their  common  defence,  the 
security  of  their  liberties,  and  their  mutual  and  general  welfare ; 
binding  themselves  to  assist  ear  h  •Ahi-r  against  all  force  offered  lo, 
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or  attacks  made  upon,  tliem,  or  anj  of  them,  on  accouut  of  religion, 
sovei'oiguty,  trade,  or  auy  otiier  protenoe  wiiatever. 

AiiT.  4.  The  better  to  secure  and  perpetuate  mutual  friendsliip 
and  intercourse  among  the  people  of  the  different  states  in  ttia 
Union,  the  free  inhabitants  of  each  of  these  states— paupers,  vaga- 
boiids,  and  fugitives  from  justice,  excepted — shall  be  entitled  to  all 
privileges  and  immunities  of  free  citizens  in  the  several  states;  and 
the  people  of  each  state  shall  have  free  ingress  and  regress  to  and 
from  any  other  atat«,  and  shall  enjoy  therein  all  the  privileges  of 
trade  and  commerce,  subject  to  the  same  duties,  impositions,  and 
resirictions,  as  the  iuhahltants  thereof,  respectively,  provided  that 
such  restrictions  shall  not  extend  so  far  as  to  prevent  the  removal 
of  property  imported  into  any  state  from  any  other  state,  of  which 
the  owner  is  an  inhabitant ;  provided  also,  that  no  imposition,  duty, 
or  restriction,  shall  be  laid  by  any  state  on  the  property  of  the 
United  States,  or  either  of  them. 

If  any  person,  guilty  of,  or  charged  with,  treason,  felony,  or 
other  high  misdemeanor,  in  any  state,  shall  flee  from  justice,  and  be 
found  in  any  of  the  United  States,  he  shall,  upon  demand  of  the 
governor  or  executive  power  of  the  state  from  which  he  fled,  be 
delivered  up,  and  removed  to  the  state  having  jurisdiction  of  hia 
offence. 

Full  fiilth  and  credit  shall  be  given,  in  each  of  these  states,  to 
the  records,  acta,  and  judicial  proceedings,  of  the  courts  and  magis- 
trates of  every  other  state. 

Art.  5.  Por  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually  appointed 
iu  such  manner  as  the  legislature  of  each  state  shall  direct,  to  meet 
in  Congress  on  the  first  Monday  in  November,  in  every  year,  with 
a  power  reserved  to  each  state,  to  recall  its  delegates,  or  any  of 
them,  at  any  time  within  the  year,  and  to  send  others  in  their  stead 
for  the  remainder  of  the  year. 

No  state  shall  be  represented  in  Congress  by  less  than  two,  nor 
by  more  than  seven  members ;  and  no  person  shall  be  capable  of 
being  a  delegate  for  more  than  three  years  in  any  term  of  sis  years ; 
nor  shall  any  person,  being  a  delegate,  be  capable  of  holding  any 
office  under  the  United  States,  for  which  he,  or  another  for  his 
benefit,  receives  any  salary,  fees,  or  emolument  of  any  kind. 
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Each  Ht^te  sLill  TDamtam  its  own  delc^jates  in  i  meeting  of  the 
etatei  and  while  they  act  as  members  of  tlie  mmmittee  of  the 
States 

In  determining  questions  m  thi.  United  States  in  Congress 
asaembkd  ea^h  -^tate  Bhtil  hivo  one  vote 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  im- 
peached or  questiouel  in  tn>  court  or  plict  rut  of  Congress  and 
the  members  ot  Cjuare'^s  shall  be  prctectel  in  their  persons  from 
arnata  and  imprisonments  duung  the  time  of  their  going  to  and 
from,  lud  attendance  on,  Cfugress  except  for  treai^on,  felony  or 
Ijreadi  of  the  piace 

Art.  6.  !No  state,  without  the  consent  of  the  United  States  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  em- 
bassy from,  or  eater  into  any  conference,  agreement,  alliance,  or 
treaty,  with  any  king,  prince, or  state;  nor  shall  any  person  holding 
any  office  of  profit  or  trust  under  the  United  States,  or  any  of  them, 
accept  of  any  present,  emolument,  office,  or  title,  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  state ;  nor  shall  the  United 
States  in  Congress  assembled,  or  any  of  them,  grant  any  title  of 
nobility. 

No  two  or  more  states  shall  enter  into  any  treaty,  confederation, 
or  alliance  whatever  between  them,  without  the  consent  of  the 
United  States  in  Oougress  assembled,  specifying  accurately  the 
purposes  for  which  the  same  is  to  be  entered  into,  and  how  long  it 
shall  continue. 

No  state  shall  lay  any  imposts  or  duties,  which  may  interfere 
with  any  stipulations  in  treaties  entered  into,  by  the  United  States 
in  Congress  assembled,  with  any  king,  prince,  or  state,  in  pursu- 
ance of  any  treaties  already  proposed  by  Congress  to  the  courts  of 
France  and  Spain. 

No  vessel  of  war  ahall  be  kept  up  in  time  of  peace  by  any  state, 
except  such  number  only  as  shall  be  deemed  necessary,  by  the  United 
States  in  Congress  assembled,  for  the  defence  of  such  state,  or  its 
trade ;  nor  shall  any  body  of  forces  be  kept  up  by  any  state,  in  time 
of  peace,  except  such,  number  only  as,  in  the  judgment  of  the  Uni- 
ted States  in  Congress  assembled,  shall  be  deemed  requisite  to 
garrison  the  forts  necessary  for  the  defence  of  such  state ;  but  every 
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Bt  t  hall  ilwiy  k  p  p  a  well  ^alat  1  a  d  disciplined  militia, 
e  fE  ntly  ami  ud  a  ut  ed  ani  L  11  p  ovide,  aod  Lave  con- 
B  a  Ij  r  ady  f  r  use  n  p  bl  c  sto  es  a  d  c  umber  of  field-piecea 
an  1  uta  an  1  a  proper  quint  y  of  a  n  ammunition,  and  camp 
e^up  ge 

No  Stat  bI  all  engage  n  any  war  w  tbo  t  the  coascnt  of  tbe 
Un  ted  &tat  s  Congress  a  mil  d  unle  3  sucli  stato  be  actually 
u  aded  by  eu  m  e  or  shall  ha  e  rec  ved  certain  adrice  of  a 
resolut  on  b  ug  f  u  d  by  so  e  nat  n  of  I  dians  to  invade  such 
tat  a  d  the  danger  so  mm  nent  as  not  to  admit  of  a  delay  till 
the  Un  t  d  States  n  Con^  e  s  a  aembled  can  be  consulted ;  aor 
shall  any  state  ^raiit  commissions  to  any  ships  or  vessels  of  war,  nor 
letters  of  marque  or  reprisal,  except  it  be  after  a  declaration  of  war 
by  the  United  States  w  Congress  assembled,  and  then  only  against 
the  kingdom  or  state,  and  the  subjects  thereof,  against  whioh  war 
has  been  so  declared  and  under  such  regulations  as  shall  be  estab- 
lished by  the  United  btates  in  Congress  assembled,  unless  such 
Htite  be  infpsted  by  pirateb  ,  in  which  case,  vessels  of  war  may  be 
fitted  out  for  that  OLcasLOn,  and  kept  so  long  as  the  danger  shall 
continue,  or  until  the  United  States  in  Congress  assembled  shall 
dettrmiDe  other  wist. 

Art  7  When  land  forces  are  raised  by  any  state  for  the  com- 
mon defence,  all  officers  of,  or  under  the  rank  of  colonel  shall  be 
appointed  by  the  legislature  of  each  state,  respectively,  by  whom 
such  forces  shall  bi.  raised,  or  in  such  manner  as  such  state  shall 
direct,  and  all  vaeannea  ihall  be  filled  up  by  the  state  which  first 
made  the  appointment. 

Art.  8.  All  charges  of  war,  and  all  other  expenses  that  shall  be 
Incurred  for  the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States  in  Congress  assembled,  shall  be  defrayed  out 
of  a  common  treasury,  which  shall  be  supplied  by  the  several  States, 
in  proportion  to  the  value  of  all  land,  within  each  state,  granted  to 
or  surveyed  for  any  person,  as  such  land,  and  the  buildings  and  im- 
provements thereon,  shall  be  estimated,  according  to  such  mode  as 
the  United  States  in  Congress  assembled  shall,  from  time  to  time, 
direct  and  appoint. 

The  tases  for  paying  that  proportion  shall  be  laid  and  levied 
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states,  within  the  ti 
greaa  assembled. 

Art.  9.  Tte  Ui 
the  sole  and  esciusiv 
war,  except 


id  direction  of  the  legialaturea  of  the  several 
iaie  agreed  upon  hy  the  United   States  in  Con- 


'd  States  in  Congress  assembled  shall  have 
ight  and  power  of  determining  on  peace  and 
I  mentioned  in  the  sisth  article — of  sending 
and  receiving  ambassadors — tutoring  into  treaties  and  alliances ; 
provided  that  no  treaty  of  commeroe  sliall  be  made  whereby  the 
legislative  power  of  the  respective  states  shall  be  restrained  from 
imposing  suoh  imposts  and  duties  on  foreigners  as  their  own  people 
are  subjected  to,  or  from  prohibiting  the  exportation  or  importation 
of  any  species  of  goods  or  commodities  whatsoever — of  establishing 
rules  for  deciding,  in  all  cases,  what  captures,  on  land  or  water, 
shall  be  legal,  and  in  what  manner  prizes  taken  by  land  or  naval 
forces  in  the  service  of  the  United  States  sliall  be  divided  or  appro- 
priated— of  granting  letters  of  marque  and  reprisal  in  times  of 
peace — appointing  courts  for  the  trial  of  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  establishing  courts  for  r 


determining  finally  appeals 

no  member  of  Congress  shall  be 

said  courts. 

The  United  States  in  Congres 
resort  on  appeal  in  all  disputes  and 
h  my  b    w  w 


of  capture;   provided  that 
of  any  of  the 


I  assembled  shall  also  be  the  last 


persons  out  of  each  of  the  United  Stat.es,and  from  the  list  of  such  per- 
sons, eaeh  party  sliall  alternately  strike  out  one,  the  petitioners  begin- 
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uiDg,  until  the  number  stall  be  reduced  to  tliirteeii ;  and  from  that 
number  not  less  thaa  seven  nor  more  than  nine  names,  aa  Coucress 
shall  direct,  shall,  in  the  presence  of  Congresg,  be  drawn  out  by 
lot;  and  the  persons  whose  n^mes  shall  be  so  drawn,  or  any  five  of 
thern,  shall  be  comtnis^ioneri  or  judges,  to  hear  and  finally  deter- 
mine the  eontroveray,  so  alwajs  as  a.  major  part  of  the  judges,  who 
shall  hear  the  cause,  shall  agree  in  the  dutermination ;  and  if  either 
party  shall  neglect  to  attend  at  the  day  appointed,  without  showing 
reasons  which  Congress  shall  judge  sufficient,  or  being  present  shall 
refuse  to  strike,  the  Congress  shall  proceed  to  nominate  three  per- 
sons out  of  each  state,  and  the  secretary  of  Congress  shall  strike  in 
helialf  of  such  party  absent  or  refusing ;  and  the  judgment  and  sen- 
tence of  tl  e  court,  to  be  appointed  m  the  manner  before  prescribed, 
shall  be  final  and  cunclu'in  e  and  if  any  of  the  parties  shall  refuse 
to  submit  to  the  authoritj  of  aucii  court,  or  to  appear  or  defend 
their  claim  or  cause  thi-  eouit  shall  nevertheless  proceed  to  pro- 
nounce sentence  or  ju  Igment  which  shall,  in  like  manner,  be  final 
and  deciaivL — the  judgment  or  sentence,  and  other  proceedings, 
being  in  either  case  transmitted  to  Congress,  and  lodged  among  the 
acts  of  Con^resa  for  the  security  of  the  parties  concerned;  provided 
that  every  commissioner,  befori,  he  sits  in  judgment,  shall  take  an 
oath,  to  be  administered  by  one  of  the  judges  of  the  supreme  or 
superior  court  ot  the  state  where  the  cause  shall  be  tried,  "  well  and 
truly  to  h  ar  and  d(teimin«  the  matter  in  qtiestion,  according  to  the  lest 
of  hi»  jtidgment,  without  fahO) ,  affectum,  or  hope  of  reward : "  provided, 
also,  that  no  state  shall  be  deprived  of  territory  for  the  benefit  of 
the  United  States 

All  controversies  toncemmg  the  prirate  right  of  soil,  claimed 
under  different  giants  of  two  or  more  states,  whose  jurisdiction,  aa 
they  may  respect  such  lands,  and  the  states  which  passed  such 
grants,  are  adjusted,  the  said  grants,  or  either  of  them,  being  at  the 
same  time  claimed  to  have  originated  antecedent  to  such  settlement 
of  jurisdiction,  shall,  on  the  petition  of  either  party  to  the  Congress 
of  the  United  States,  be  finally  dotermicied,  aa  near  as  may  be,  in 
the  same  manner  as  is  before  pteacribed  for  deciding  diaputes  re- 
specting territorial  jurisdiction  between  different  states. 

The  United  States  in  Congress  assembled  shall  also  have  the 
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sole  and  exclusive  rigbt  and  power  of  regulating  tlie  alloy  and 
value  of  ooiu  struck  by  their  own  authority,  or  by  that  of  the  re- 
spective states;  fixing  thu  standard  of  weights  and  measures  thiough- 
out  the  United  States ;  regulating  the  trade  and  managing  all  affairs 
with  the  Indians  not  memhcrs  of  any  of  the  states,  provided  that 
the  legislative  right  of  auy  state  within  its  own  limits  be  not 
infringed  or  violated;  establishing  and  regulating  post-offices  from 
one  state  to  another  throughout  all  the  United  States,  and  exacting 
such  postage  on  the  papers  passing  through  the  same  as  may  be 
requisite  to  defray  the  expenses  of  the  said  ofB,ce ;  appointing  all 
oificers  of  the  land  forces  in  the  service  of  the  United  States,  ex- 
cepting regimental  officers  ;  appointing  all  the  offi.eera  of  the  naval 
forces,  and  comraissioaing  all  officers  whatever  in  the  service  of  the 
United  States ;  making  rules  for  the  government  and  regulation  of 
the  said  land  and  naval  forces,  and  directing  their  operations. 

TJitn     dS       anC  ngress  assembled  shall  have  authority 
to   apf  a       n  □  sit  ia  the  recess  of  Congress,  to  be 

de     n    a    d     a       nn  of  the  states,"  and  to   consist  of  one 

de    ^a     f    m    a  and  to  appoint  such  other  committees  and 

ffi  a  n  y  b  n  sary  for  managing  the  general  affairs 
of  h  L  n  ted  is  a  u  d  heir  direction — to  appoint  one  of  their 
nun  b  to  p  8  d  p  ded  that  no  person  be  allowed  to  serve  in 
h  ffi  fpsdnme  than  one  year  in  any  term  of  tliree 
y  a  —  a  an  d  sary  sums  of  money  to  be  raised  for  the 
service  of  the  United  States  md  to  appropriate  ^nd  ipplj  the  ame 
for  defraying  the  public  expenses — to  borrow  money  or  emit  hills  on 
the  credit  of  th  U  i  ted  bftte  transmitting  every  halt  year,  to  the 
respective  atatts  ai  at-ccunt  ot  the  sums  ot  mmey  s)  horrowel  or 
emitted — to  build  iid  e^uip  a  navy — to  agree  upin  the  i  uuibi,r 
of  land  forces,  and  to  make  jejuisiti  ns  from  each  state  fir  ita 
quota  in  proportion  to  the  number  of  wh  te  iidiabitints  in  such 
atatt ,  which  requisitions  shall  be  bind  ng  and  th  roup  on  the  leg  si  i 
ture  of  each  state  "hall  appoint  the  regimental  officers  raise  the 
men  and  clothe  arm  and  ejuip  them  m  a  Bjldier  1  kc  manner  it 
the  expense  of  the  Ui  ited  "states  and  the  fficers  and  men  so 
clotled  armed  anl  cj|njjed  nhall  m<vrcb  to  thf  placp  jjoiited 
ani  within  the  time  a^re   !  on  lytho   Unite  1    State-,     n   Ctr^ress 
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asi-^mbUl  hut  if  tht  TTn  ted  stites  m  CoDgreaa  a'^sembled  <i^al\, 
on  cf  nsidcr ition  of  urcuin stance'',  judge  proper  tliit  ^ny  state 
should  not  raise  men,  or  sliculd  raise  a  smaller  number  than  ita 
quota  ind  that  any  other  state  stould  raise  a  greater  number  of 
men  than  the  q^uota  thereof  sueh  estri,  number  shall  be  raised, 
officered,  clothed,  armed,  tnd  equipped  in  the  same  m'inner  la  the 
quota  of  sTich  'itat*  unle=!«  the  leg  slatnre  of  such  state  shill  judge 
that  such  extra  number  oanDot  b  safely  spired  out  ot  the  same  ;  io 
whieh  die  they  shall  raise,  officer,  clothe,  arm,  and  equip,  as  many 
of  "iuch  Qittra  number  as  they  judge  can  be  safely  spared.  And  the 
ofB-cers  and  men  so  clothed,  armed,  and  equipped,  shall  march  to 
the  place  appointed,  and  within  the  time  agreed  on  by  the  United 
States  in  Congress  assembled. 

The  United  States  in  Congress  assembled  shall  never  engage  in 
a  war ;  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace ; 
nor  enter  into  any  treaties  or  alliances ;  nor  coin  money ;  nor  regu- 
late the  value  thereof ;  nor  ascertain  the  sums  aud  expenses  necessary 
for  the  defence  and  welfare  of  the  United  States,  or  any  of  them ; 
nor  emit  bills;  nor  borrow  money  on  the  credit  of  the  United 
States;  nor  appropriate  money;  nor  agree  upon  the  number  of 
vessels  of  war  to  be  built  or  purchased,  or  the  number  of  land  or 
sea  forces  to  be  raised;  nor  appoint  a  commander-in-chief  of  the 
army  or  navy, — unless  nine  states  assent  to  the  same;  nor  shall  a 
question  on  any  other  point,  except  for  adjourning  from  day  to  day, 
be  determined,  unless  by  tho  votes  of  a  majority  of  the  United 
States  in  Congress  assembled. 

The  Congress  of  the  United  States  shall  have  power  to  adjourn 
to  any  time  within  the  year,  and  to  any  place  within  the  United 
States,  so  that  no  period  of  adjournment  be  for  a  longer  duration 
than  the  space  of  sis  months;  and  shall  publish  the  journal  of  their 
proceedings  monthly,  except  such  parts  thereof,  relating  to  treaties, 
alliances,  or  military  operations,  as  in  their  judgment  require 
secrecy;  and  the  yeas  and  nays  of  the  delegates  of  each  state  on 
any  question  shall  be  entered  on  the  journal,  when  it  is  desired  by 
any  delegate ;  and  the  delegates  of  a  state,  or  any  of  them,  at  his  or 
their  request,  shall  be  furnished  with  a  transcript  of  the  said  jour- 
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by  mne  l^tate3 

Art  12  All  billa  of  credit  emitted,  moneya  borrowed,  and  debts 
contracted,  by  or  under  the  authority  of  Congress,  before  the 
assembling  of  the  United  States  m  purauance  of  the  present  Con- 
federation, shall  be  deemed  anil  considered  as  a  charge  against  the 
United  State,  for  paj  nient  and  sttisfaction  whereof  the  said  United 
States,  and  the  public  filth,  are  herehy  solemnly  pledged. 

\rt  13  Jiverystite  ahall  ahide  by  the  determination  of  the 
United  States  in  Congreaa  assembled,  on  all  questions  which,  by 
this  Coniederation,  are  submitted  to  them.  And  the  Articles  of 
thi"*  Confederation  shall  be  inviolably  observed  by  every  state,  and 
the  union  shall  be  perpetual ;  nor  shall  any  alteration,  at  any  time 
hereafter,  be  made  in  any  of  thera,  unless  such  alteration  be  agreed 
to  in  a  Congress  of  the  United  States,  and  he  afterwards  confiroied 
by  the  legislature  of  erery  state. 

RATOICAIION. 

And  whereas  it  has  pleased  the  Great  Governor  of  the  world 
to  incline  the  hearts  of  the  legislatures  wc  respectively  represent  in 
Congress,  to  approve  of  and  to  authorize  us  to  ratify  the  said  Arti- 
cles of  Confederation  and  Pcrpetoal  Union  :  £now  ye,  That  wo,  the 
undersigned  delegates,  by  virtue  of  the  power  and  authority  to  us 
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given  for  that  purpose,  do,  by  these  presents,  in  the  name  and  in  behalf 
of  our  respective  constituents,  fully  and  entirely  ratify  and  confirm 
each  and  every  of  the  said  Articles  of  Confederation  and  Perpetual 
Union,  and  all  and  singular  the  matters  and  things  therein  con- 
tained ;  and  we  do  further  solemnly  plight  and  engage  the  faith  of 
our  respective  constituents,  that  they  shall  abide  by  the  determina- 
tions of  the  United  States  in  Congress  asaembled,  on  all  questions 
which  by  the  said  (.  jiiftdt ration,  are  subnitted  to  them;  and  that 
the  artiolea  theriof  &hall  be  inviolably  obseried  by  the  states  wo  re- 
spect vely  represent,  and  that  the  union  shall  be  perpotual. 

In  Hitncas  wl  erenf  we  have  hereunK  aet  our  hands  in  Congress.  Done  at 
Philadelphia  in  the  Htatn  uf  PennsvlvaDia  tl  e  ninth  day  of  July,  in  the 
jear  of  our  Lord  one  thousand  seren  hundred  nnd  serentj  eight,  and  in  the 
third  jear  of  the  Independence  of  America 

On  the  part  and  /xhafj  af  the  state  nf  Aew  Hampshire. 
Jo'iah  Bartlett  John  Wentworth,  Jua.,  Aug.  8.  1778. 

On  tka  pait  and  behalf  o}  th^  itute  af  Maasachmetls  Bay. 
John  Hancock,  Francis  Dana, 

Samnel  Adams,  James  Lovell, 

Elbridge  Gerrj,  Siimuel  Holten. 

On  the  part  andlehalf  of  the  State  of  Rhode  Mand  and  Promil^nce  Plantatirmu 
William  Ellery,  John  Colhns. 

Henry  Marchnnt, 

Oi  the  part  and  behalf  of  the  state  of  Connecticul. 
Roger  Sherman,  Titug  Hosmcr, 

Samuel  Huntington,  Andrew  Adams. 

Oliver  Wolcott, 

On  the  part  and  behalf  of  the  state  of  New   York. 
Jas.  Duane,  Wco.  Dner, 

Fra.  Lewis,  Gouv.  Morris. 

On  the  pari  and  behalf  of  the  state  of  Neio  Jersey. 
Jno.  Witherspoon,  Nath.  Souddcr,  Nov.  26,  1778. 

On  the  part  and  behalf  of  the  slate  of  Fenmyhania. 
Robert  Morris,  William  Qingan, 

Daniel  Roberdeao,  Joseph  Reed,  22d  July,  1778. 

Jona.  Bayard  Smith, 

On  the  part  and  behalf  of  the  state  ofBdaware. 
Tho9.  M'Kean,  Feh.  13,  '78,  NicboUs  Van  Dyke, 

John  Dickinson,  May'  6,  '79. 
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On  Ihe  part  and  behalf  of  the  state  of  Maryland. 
John  Hanson,  Maroh  1,  '81,  Daniel  Carroll,  do. 

On  the  part  aiid  behalf  of  Ike  slate  of  Virginia. 
Richard  Heiirj  Lee,  Jno.  Harvie, 

John  Banister,  Francis  Ligbtfoot  Lee. 

Thomas  Adama, 

On  the  part  and  behalf  of  the  ttate  of  North  Carolina. 
John  Penn,  July  21,  "18,  Corns.  Harneti 

Jno.  WiHiomS, 

On  the  part  and  behalf  of  thi  tiate  of  Simlh  Carolina. 
Henry  Laurens,  Kiehard  Hutson, 

Wiiliani  Henrj  Drayton,  Thos.  Heyward,  Jiin. 

Jao.  Mathews, 

On  tht  pari  and  behalf  of  the  state  of  Georgia. 
Jno.  Walton,  July  24,  '78,  Edw'd  Langirortliy. 

Edw'd  Tel&ir, 
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CHAPTER  XVII. 

ADOPTION   OF  THE  CONSTITDTION. 


A«  we  are  now  about  to  eufer  on  the  history  of  the  adoption 
of  the  rmatitiition  it  is,  wdl  that  we  should  bear  in  mind  the 
oircumatuici'!  under  which  it  wt«  adopted. 

From  the.  date  of  the  Declaration  of  Independence,  when  the 
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firal  'e]aratRn  cf  tiie  :,jlomei  from  tl  i,  mjther  country  was  pro- 
chimed  to  the  world,  each  inlividuil  eobny  enjoyed  c  mplete  self 
gOYi-rnment  l\hateier  pcrtion  of  the  sovereign  authority  in  thi.'ie 
cninmumtiu"  may  bate  been  rghtfully  dt  wrongfully  eserciied  by 
Britim  was  at  once  transferred  tj  the  communitLes  themnelves 
let  not  n  anch  a  wav  aa  to  set  the  1  berty  or  rights  of  the  lodi 
vidnal  (.itizeo  at  the  mercy  ot  a  mere  majirity  f  hi3  fellow  citi 
zens  The  fuiidaniLiiti!  liw  of  the  ciloaies  mas  stil!  the  otmmon 
law  of  England  The  right"  and  liberties  for  which  the  colonies 
hid  long  been  strugglmg  inl  fjr  usurpations  against  which  they 
Lad  dechred  the  kiug  of  Eogltnl  to  have  forfeited  hia  sovertignty 
over  them  were  the  rights  and  liberties  if  English  subjects  By 
the  bettlement  of  undiviled  soiereignty  m  the  colonies  them 
Belve'<  the  esiatmg  law  was  not  repealed  but  rither  confirme  1  and 
vindicated  from  invasitns  ly  aisumed  luthority  The  rights  and 
lilcrties  of  individuals  is  guaranteed  by  the  greit  documents  and 
charters  of  the  FngNh  Constitution  were  not  abrogited  but  miin 
tamed  and  reasserted  with  more  pressing  instince  Henee  the 
sovereignty  of  the  oobnics  after  the  deolaiation  of  their  indtpend 
enoe  was  limited  in  its  exercise  by  the  same  restrtetiona  as  the 
sovereign  power  m  England,  the  rights  if  individuals  wore  jro 
tooted  by  the  same  ineatimable  constitutions  aa  btfore  and  the 
majrrity  m  each  separate  colony  could  lawfully  pasa  no  act  contra 
Tcnmg  their  jrovisuns  It  ia  an  errtr  therL-forc  to  imagine  that 
the  several  coljnies  were  ever  without  established  laws  or  limit  a 
tioDs  to  the  cxerci'ie  of  sovereign  power  They  had  from  the  mo 
ment  of  their  independence  tulmUy  what  from  their  first  eatabii'.h 
ment,  they  had  demanded  rigUfuUy  the  whole  English  C^nstitu 
tion  SI  far  as  it  was  applicable  in  their  iitualion  It  cannot  be 
too  frcijiently  repeated  that  the  Stale  governments  whether  ii  the 
hand-i  of  popular  majorities  or  otherw  se  oonstituttd  were  frjm 
the  fir'it  lim  ted  goTtrnmenta  Nor  is  it  tio  much  tt  say  that  if 
any  constitutions  had  been  subsequently  adopted  ly  majorities  or 
if  any  constitutions,  should  ever  hereafter  be  adopted  bymajin 
ties  m  any  of  these  States  setting  at  nought  the  franchise  of  the 
citizen  A&  it  then  stiod  under  the  English  Toast  tutirn,  thej  would 
be  mere  uaurpatuns  and  the  r  succesafu!  establishment  would  be 
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revolution.  Magoa  Gharta  and  tie  English  common  law  are  still 
the  fundamental  law  in  every  State  within  the  territory  originally 
belonging  to  the  thirteen  States.  State  constitutions  are  in  faot 
only  express  applicationa  of  the  principles  of  Magna  Oharta  and  the 
commOD  law  to  novel  oircuTo stances.  Did  they  ahrogate  the  wise 
provisions  of  these  fundamental  laws  they  would  be  null  and  void, 
or  at  beat  revolutionary;  for  they  would  be  subversive  of  the 
vested  rights  of  individuals  wrung  from  and  conceded  by  our  an- 
cient sovereigDs  in  England,  and   maintained   here  by  a  war  of 

The  colonies,  then,  possessed  from  the  moment  of  their  inde- 
pendence governments  of  law.  It  is  to  be  further  observed  that 
these  were  independent  of  each  other.  Between  them  there  was 
no  connection  whatsoever.  Each  had  been  immediately  connected 
with  the  mother  country,  from  which  it  received  its  charter  and 
the  constitution  of  its  separate  provincial  government,  and  such 
intercolonial  connections  as  existed  wore  entirely  voluntary,  con- 
veying to  none  a  right  of  governing  or  controlling  another.  The 
a  had  been  separately  organized ;  they  became  separately  in- 
';,  enjoying  separate  sovereignty  over  separate  territories; 
the  new  fact  of  separation  from  England  made  no  change  in  their 
relations  to  each  other  ;  consequently  they  wore  still  as  independ- 
ent of  eaflh  other  as  they  had  been  hitherto. 

Yet  in  every  step  towards  independence  of  the  mother  country 
they  had  been  united.  The  first  assembly  of  delegates  "  chosen 
and  appointed  by  the  several  colonies  and  provinces  in  North 
America  to  tate  into  consideration  the  actual  situation  of  the  same, 
and  the  differences  subsisting  between  them  and  Great  Britain," 
was  immediately  known  as  the  congress  of  delegates  of  the  United 
Cohniee.  The  Declaration  of  Independence  professed  to  emanate 
from  "  the  representatives  of  the  United  States  oj  America ;  "  and 
it  affirmed  aud  published  to  the  world  that  "  these  United  Colonies 
are,  and  of  right  ought  to  be,  free  and  independent  States."  And 
the  first  article  of  the  subsecinent  confederation  was  in  these  words : 
"Article  I.  The  style  of  this  confederacy  shall  be  'The  Unitei 
States  of  America.' "  From  the  first  cooperation  of  the  colonies 
in  an  attempt  to  settle  thci;  difficulty  with  the  British  Government 
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to  the  present  day,  their  combination  haa  been  known  as  "  The 
Union."  Originally  a  mere  combination  for  mutual  advice  on  an 
occasion  of  peculiar  perplexity,  it  became  suoeeKsively  a  defensive 
alliance,  a  confederation  of  independent  powers,  and  a  federal  re- 
public ;  but  in  every  instance  it  was  called  in  popular  speech  "  The 
Union."  Tliis  is  a  circumstance  of  no  small  value  in  correcting 
the  impression — unfortunately  too  common — ^that  tho  notion  of 
union  neoeasarily  includes  that  of  consolidation.  The  Union  of 
England  and  Scotland  is  a  consolidated  union,  merging  as  it  does 
two  separate  kingdoms  into  one  united  or  consolidated  kingdom. 
Even  this  union,  according  to  Blackstone,  is  not  indissoluble ;  ' 
would  be  resolved  into  its  original  elements  or  at  least  greatly 
dangered  by  any  act  whiob  should  abrogate  or  disregard  the  origi- 
Bal  conditions  under  whicb  it  was  constituted,  without  "  thi 
tual  consent  of  both."  Whence  it  appears  that  even  a  consolida- 
ted union  does  not  in  any  true  sense  destroy  the  individuality  of 
the  parties  to  it ;  and  that  the  surrender  of  particular  functions  of 
individuality  is  dependent  as  to  its  perpetuity  on  an  observance  be- 
tween the  parties  "  of  those  points  which,  when  they  were  separate 
and  independent  nations,  it  was  mutually  stipulated  should  be  '  fun- 
damental and  essential  conditions  of  the  union.'  "  (Blaokstoxe, 
Com.  i.  97.)  But  the  notion  of  consolidation  has  no  place  in  the 
American  Union,  Nothing  of  the  sort  waa  dreamed  of  when  the 
first  congress  of  delegates  assembled  tn  take  common  counsel  in 
Carpenter's  Hall,  Philadelphia.  At  that  time  the  colonies  were 
Btill  British  dependencies ;  they  had  formed  no  bond  of  union  with 
each  other  ;  they  were  united  only  by  the  influence  of  common 
dangers,  sympathies,  and  resolutions ;  it  was  this  influence  alone 
that  made  their  "  Union ;  "  but  it  was  a  true  union  for  all  that. 
There  haa  never  been  a  truer  union  than  when  the  delegates  of  the 
United  Colonies  in  Philadelphia  "  locked  the  doors,  enjoining  by 
word  of  lienor  secrecy  on  the  members  ;  and  all  the  while  the  peo- 
ple from  New  Hampshire  to  Georgia  waited  quietly,  willingly,  res- 
olutely prepared  to  do,  not  the  lidding  of  that  congress,  but  to  ac- 
cept its  conditions  as  tho  voice  of  thirteen  nations."  Nor  was  there 
any  thought  of  consolidation  in  the  Declaration  of  Independence, 
which  affirmed  tha'  in  their  individual  capacities  as  "  free  and  in- 
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t  States  " — not  as  a  free  and  independent  stirie,  or  a  free 
and  independent  ^Siipife— they  had  "fall  power  to  levy  war,  con- 
clude peace,  and  contract  alliances,"  It  was  as  individual  States 
and  at  different  limes  that  they  authorized  this  declaration  to  be 
made  ;  and  it  was  in  right  of  their  individual  power  "  to  contract 
alliances"  thit  they  cooperated  in  the  war  of  independence,  and 
adopted  wh  le  the  war  was  being  waged,  the  Articles  of  Confede- 
ra  on  and  Pe  petu^l  Union.  Yet,  without  one  thought  of  consoli- 
dat  n  was  he  ever  a  more  perfect  union  than  existed  when 
the  colon  es  conscious  of  their  mutual  independence,  "appealed 
to  the  buj  e  e  Judge  of  the  world  for  the  rectitude  of  their  in- 
tent on  ni  for  the  support  of  their  declaration,  with  a  firni 
rel  ance  on  the  p  oteetion  of  Divine  Providence,  mutually  pledged 
to  ea  h  oth  the  lives,  their  fortunes,  and  their  sacred  honors  "  ? 
It  la  true  that  an  attempt  was  made  by  Mr.  Adams  and  others,  as 
we  have  alreaidy  seen,  to  effect  a  consolidation  of  the  States  into 
one  state.  "It  has  been  said,'' he  remarked,  "that  we  are  inde- 
pendent individuals  making  a  bargain  with  each  other.  The  ques- 
tion is  not  what  we  arc  now,  but  what  we  ought  to  be  when  our 
bargain  shall  be  made.  The  confederacy  is  to  make  ua  ono  indi- 
vidual only ;  it  is  to  form  us,  like  separate  pieces  of  metal,  ioto 
one  common  maaa.  We  shall  no  longer  retain  our  separate  indi- 
vidualityj  but  become  a  single  individual,"  &c.  Mr.  Adama  was 
mistaken.  The  States,  under  the  confederation,  did  not  "  tecouie 
a  single  individual ;  "  on  the  contrary,  they  did  "  retain  their  sep- 
arate individuality  ;  "  and  the  very  article — the  most  important  in 
the  draft  of  confederation — which  he  was  so  energetically  oppos- 
ing, was  triumphantly  upheld.  The  truth  is,  that  the  Union  was 
never  weaker  or  more  in  danger  of  dissolution  than  under  its  first 
formal  bond  of  confederation.  The  first  Congress  assembled  under 
its  provisions  in  1781.  In  1784,  one  year  after  peace  was  pro- 
claimed between  England  and  the  United  States,  the  army  of  the 
latter  was  reduced  to  eighty  mea ;  and  there  was  no  means  of  pro- 
vidiug  for  their  support.  "  Each  State,"  says  Madison,  "  yielding 
to  the  voice  of  immediate  interest  or  convenience,  withdrew  its 
support  from  the  confederation,  till  the  frail  and  tottering  edifice 
was  ready  to  fall  upon  our  heads,  and  crush  us  beneath  its  ruins." 
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The  chief  difficultj  exp  iieneed  by  Congress  aod  the  cocfeder- 
eration  was  that  they  had  received  do  powers  to  regulate  coiu- 
merce.  The  States  had  consequeotlv  retained  the  right  to  Impose 
8ueh  duties  on  exports  and  imports  as  their  several  legislatures 
might  think  proper.  From  this  a  twofold  embarrassment  resulted. 
Congress  had  do  means  of  austainmg  the  public  credit  by  levying 
duties  for  the  liquidation  of  the  public  debt,  or  defraying  the  pub- 
lic expenses.  They  i,ould  only  apportion  the  quota  to  be  paid  by 
each  State  ■  and  the  Statts  failing  m  their  duty  of  replenishing  the 
h       w  w  pe  m      C  &  ates, 

h  w  fib  d  p  obli- 

C     gr            0  m         W       felt 

bC                   nikgm  ^         g                 f<"" 

u                b                     D  h        h             egis- 

h                  G  g        by    d  pting 


p  n  hwhb  hptof 

h    S  y  mm  g  tain 

mcon^enieut  irregularities  inaepirable  fr  m  the  dibtinct  aUion  of 
thirteen  difftrent  bodiea,  interfered  with  the  efficiency  of  govern- 
ment and  prevented  its  eonsiitent  action  In  1785  this  impor- 
tant matter  was  under  the  considLration  of  Congress,  and  it  was 
proposed  that  the  firit  paragraph  of  the  n  nth  ot  the  Articles  of 
Confederation  Jiould  be  altered  so  as  to  read  thus 

"  The  United  fetatcs  m  CongrLSs  asstniblod  shall  have  the  aole 
and  exclusive  right  and  power  ot  detormm  ng  on  peace  and  war, 
except  in  the  cai.es  mentioned  n  the  s  sth  art  i.)  — of  sending  and 
receiving  ambassadors — entenii^  irto  treaties  and  ailianees — of 
regulating  the  trade  of  the  btaft,-,  is  wtU  with  foreign  nations  aa 
each  other  and  of  laying  su(,h  imposts  and  duties,  upon  imports 
and  export*  as  may  be  neccda^ry  for  the  furpose;  provided,  that 
the  citizens  ot  the  States  ah  ill  in  no  insHnce,  be  subjected  to  pay 
higher  imposts  md.  duties  than  those  imposed  on  the  subjects  of 
foreign  power-,  provided  also  that  tho  kgislative  power  of  the 
several  States  shall  mt  Ik,  reHtriin<.d  from  prohibiting  the  impor- 
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tation  or  exportation  of  any  species  of  goods  or  commoditiea  what- 
ever ;  provided,  also,  that  all  such  duties  as  may  be  imposed  shall 
be  collected  under  the  authority  and  accrue  to  the  use  of  the  State 
in  which  the  same  shall  be  payable  j  and  proyided,  lastly,  that 
every  act  of  Congress,  for  the  above  purpose,  shall  have  the  assent 
of  nine  States  in  Congress  assembled — of  establishing  rules  for  de- 
ciding, in  all  cases,  what  captures  on  land  or  water  shall  be  legal, 
and  in  what  manner  prizes  taken  by  land  or  naval  forces  in  the 
service  of  the  United  States  shall  be  divided  or  appropriated — of 
granting  letters  of  marque  and  reprisal  in  time  of  peace^appoint- 
ing  courts  for  the  trial  of  piracies  and  felonies  committed  on  the 
high  seas,  and  establishing  courts  for  receiving  and  determining 
finally  appeals  in  all  eases  of  capture ;  provided,  that  no  member 
of  Congress  shali  be  appointed  judge  of  any  of  the  said  courts." 

A  letter  was  also  prepared  to  be  sent  to  the  States,  setting 
forth  the  advantages  to  be  espected  from  committing  these  powers 
to  Congress.  It  was  feU,  however,  that  any  proposition  for  amend- 
ing the  act  of  confederation  ought  to  emanate  from  the  State  legis- 
latures rather  than  from  Congress;  and  so  the  matter  dropped  in 

After  various  movements  in  the  same  direction,  the  State  of 
Virginia  appointed  a  commission  to  "  meet  such  commissioners  as 
might  be  appointed  by  the  other  States  in  the  Union,  at  a  time  and 
place  to  be  agreed  on,  to  take  into  consideration  the  trade  of  the 
United  States ;  to  esamine  the  relative  situation  and  trade  of  the 
said  States;  to  consider  how  far  a  uniform  system  in  their  com- 
mercial regulations  may  be  necessary  to  their  common  interest  and 
their  permanent  harmony;  and  to  report  to  the  several  States  such 
an  act  relative  to  this  great  object  as,  when  unanimously  ratified 
by  them,  will  enable  tlio  United  States  in  Congress  assembled  ef- 
tectudUy  to  provide  fur  the  sjine  "  The  commissioners  were  also 
directed  to  transmit  to  the  several  States  copies  of  the  resolution 
under  whith  their  appointment  had  been  made,  with  a  circular  re- 
queoting  their  concurrence,  jnd  proposing  a  time  and  place  for 
the  race  ling 

Only  tour  States  Nlw  York,  New  Jersey,  Pennsylvania,  and 
Delaware,  at  first  supported  the  proposal  of  Virginia.     Commis- 
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aioners  from  tlie  e  met  with  tlic  Virginia  coiiimi'fsion  at  \.nii  if  f  li3 
on  the  llth  of  feeptember  1780  ind  remained  in  sea  ion  till  the 
14th  of  the  same  month  ■when  they  made  a  joint  report  to  their 
several  legislatures  They  set  forth  that  they  1  id  felt  it  to  be 
nnadviaalle  to  proceed  with  the  buame  =  of  their  mission  with  w 
partial  and  defective  a  representit  on  of  the  States  as  had  assem 
bled,  a  oiroumstani,c  tht  nuie  important  aa  it  tjp eared  tl  at  c  m 
miasioner  hdd  been  appomted  from  Jstw  Hampshire  Miasachu 
setts,  Khode  lalaud  and  North  Carolina  though  they  had  not  at- 
tended at  \nnapoliH  They  neverthelesf,  exfreased  in  earnest  and 
unanimous  wish  that  speedy  measures  might  be  taken  to  effect  a 
general  meeting  of  thi.  States  m  a  ftiture  eon*eiition  for  the  same 
and  Buch  other  purposes  as  the  situition  uf  public  dffjirs  might  be 
fomid  to  require  They  also  suggested  that  the  commissi  oners  to 
be  appointed  should  be  clothed  nith  somewl  at  Urger  powers  than 
had  at  first — except  in  the  instance  ot  New  Jersey — been  coi  fided 
to  them.  The  commissioners  from  New  Jersey  hid  been  emj  w 
ered  "  to  consider  how  far  a  uniform  sy-tem  in  their  commercial  reg- 
ulationa  and  other  important  matters  might  be  necessary  to  the  com- 
mon interest  and  permanent  harmony  of  the  several  States;" 
and  the  convention  urged  the  States  to  issue  similar  commisbions 
to  their  representatives.  The  reason  of  this  recommendation  they 
gave  in  these  words :  "  That  there  are  important  defects  in  the 
Bystcin  of  the  federal  government  is  acknowledged  bj  the  acts  of 
all  those  States  which  have  convened  in  the  present  meeting;  that 
the  defects,  upon  a  closer  examination,  may  be  found  greater  and 
more  numerous  than  even  thesi,  acts  imply  ia  at  least  so  far  probable 
from  tl  e  embarraisments  whith  characterize  the  present  state  of  ur 
national  affairs  foreign  and  domest  e  as  may  reasonably  be  sup 
posed  to  merit  a  deliberate  and  candid  discu  sion  in  some  mode 
which  w  11  unite  the  sentiments  and  councils  of  all  the  "states  In 
the  ch  ice  of  the  mole  jonr  commiss  oners  are  of  op  nion  that  a 
convention  f  deputies  from  the  different  fctatcs  for  th-  speeiil  and 
Bole  purpose  of  entering  into  this  investig-itirn  and  di^^esting  a 
plan  f  r  fcuf  jljinj,  such  defi,ctb  d.s  may  be  discovered  to  exist  will 
be  enlitkd  to  a  preference  from  considerations  l^l  ich  will  oteur 
without  h  m^  p  irt  cubrizid      \  our  comiiiiisionera  deelme  an  --nu 
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meration  of  tliose  national  circumataaces  od  wliicli  their  opinion 
respecting  the  propriety  of  a  future  convention  witli  more  enlarged 
powers  is  founded ;  as  it  would  be  a  useless  intrusion  of  facta  and 
observations,  most  of  which  have  been  subjects  of  public  diacua- 
sion,  and  none  of  which  can  have  escaped  the  penetration  of  those 
to  whom  they  would  in  this  instance  he  addressed.  They  are,  how- 
ever, of  a,  nature  so  serious  as,  in  the  view  of  your  commissioners, 
to  render  the  situation  of  the  United  States  delicate  and  critical, 
calling  for  an  exertion  of  the  united  virtue  and  wisdom  of  all  the 
members  of  the  confederacy." 

On  the  2l8t  of  Febuary,  1787,  Congress  resumed  the  considera- 
tion of  this  weighty  matter,  and  the  following  preamble  and  resolu- 
tion was  adopted : 

"  Whereas  there  is  provision  in  the  Articles  of  Confederation  and 
Perpetual  Union,  for  making  alterations  therein,  by  the  assent  of  a 
Congress  of  the  United  States,  and  of  the  legislatures  of  the 
several  States ;  and  whereas  experience  hath  evinced  that  there  are 
defects  in  the  present  confederation  ;  as  a  mean  to  remedy  which, 
several  of  the  States,  and  particularly  the  State  of  New  York,  by 
express  instructions  to  their  delegates  in  Congress,  have  suggested 
a  convention  for  the  purpose  expressed  in  the  following  resolution ; 
and  such  convention  appearing  to  be  tho  most  probable  means  of 
establishing  in  these  States  a  firm  national  government, — 

"  Mesolved,  That,  in  the  opinion  of  Congress,  it  is  expedient  that, 
on  the  second  Monday  in  May  next,  a.  convention  of  delegates,  who 
shall  have  been  appointed  by  the  several  States,  be  held  at  Phil- 
adelphia, for  the  solo  and  express  purpose  of  revising  the  Articles 
of  Confederation,  and  rep  rt  ng  to  Congress  and  the  seve  al  1  g  sla 
tures  such  alterations  and  prov  a  ons  tl  ere  n  as  shall  when  agreed 
to  in  Congress  and  c  nfirme  1  bv  the  &tat  re  der  the  Tederal 
Constitution  adequate  to  the  ex  gone  es  of  g  ver  cnt  and  the 
preservation  of  the  U    on 

The  language  of  tl  forego  ng  jr  amble  and  res  lut  on  s  m 
portant  to  be  observed  aa  show  ng  at  once  what  wa^  an  1  Tth  t  was 
not  contemplated  in  the  p  oposed  convent  o  Theoljectwas  t 
"  establish  in  these  States  a  tirm  national  government  by  "  revis- 
ing "  and  making  "  alterations  "  in  the  existing  Articles  of  Confed- 
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eration.  Clearly,  it  was  not  iotended  to  change  tte  form  of 
government,  nor  the  terma  of  union ;  but  simply  to  render  the 
Federal  Constitution,  then  existing,  "  adequate  to  the  eiigenciea  of 
government  and  the  preservation  of  the  Union."  Before  the 
adoption  of  the  Constitution  then  to  he  revised,  the  States  had  been 
united  only  by  alliance  as  independent  foreign  states.  By  its 
adoption  they  had  heen  combined  into  a  federal  union,  of  states 
■which,  though  still,  except  in  a  few  trifling  matters,  independent, 
were  no  longer /ure^  to  each  other.  Having  in  specified  partica- 
lars  a  common  administration  of  the  affairs  of  government,  they 
had  a  quad  nationality  in  common ;  and  in  treaties  with  foreign 
powers,  they  were  in  fact  hold  to  be  a  nation.  But  from  the  inde- 
pendent action  of  the  States  the  Qnion  was  in  danger  of  complete 
dissolution ;  and  its  charaetei  of  nationality  was  being  rapidly 
obliteraled  Congress,  therefore,  wisely  contemplated — not  the 
dissolution,  but — the  strengthening  of  the  existing  federal  bond ; 
and  the  object  ot  the  conientioa  was — not  to  create  a  nationality 
which  already  existed,  but — to  establish  and  confirm  it. 

Scarcely,  however,  had  the  convention  assembled,  as  they  did 
on  the  2d  Monday  in  May  1"**7  {though  from  the  absence  of  a 
quorum  it  was  not  organized  by  the  election  of  Washington  as 
president  until  the  25th  of  May),  when  it  appeared  that  very  radi- 
cal changes  in  the  whole  form  and  structure  of  the  Union  were 
contemf  lited  bj  different  parties  in  the  convention.  From  Mr. 
Luther  Mai  tin  we  leam  that  there  were  in  fact  "  three  parties 
among  the  delegates,  of  *ery  different  sentiments  and  views." 
There  was,  he  says,  "  one  party,  whose  object  and  wish  it  was  to 
abolish  and  annihilate  all  State  governments,  and  to  bring  forward 
one  general  government  over  all  this  extensive  continent,  of  a 
monarchical  nature,  under  certain  restrictions  and  limitations. 
Those  who  openly  avowed  this  sentiment  were,  it  is  true,  but 
few;  yet  it  is  equally  true  that  there  was  a  considerable  number 
who  did  not  openly  avow  it,  who  were  by  myself  and  matiy  others 
of  the  convention  considered  as  being  in  reality  favorers  of  that 
sentiment  and  acting  upon  those  principles,  covertly  endeavoring 
to  carry  into  effect  what  they  well  knew  openly  and  avowedly 
could  not  be  accomplished. 
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"  The  second  party  was  not  for  the  aholition  of  State  govern- 
ments, nor  for  the  introduction  of  a  monarchical  government  under 
any  form ;  btit  they  wished  to  establish  such  a  system  as  could 
give  their  own  States  undue  power  and  influence  in  the  governraont, 
over  the  other  States. 

"  A  third  party  was  what  I  considered  truly  federal  and  repub- 
lican. Thia  party  was  nearly  ef[ual  in  numbers  with  the  other  two, 
and  was  composed  of  the  delegations  from  Connecticut,  New  York, 
New  Jersey,  Delaware,  and  in  part  from  Maryland ;  also  of  some 
individuals  from  other  representations.  This  party  was  for  pro- 
ceeding upon  terms  of  federal  equality ;  they  were  for  taking  our 
freseat  federal  si/siem  as  the  basis  of  their  proceedings,  and,  as  far 
aa  experience  had  shown  ua  that  there  were  defects,  to  remedy 
those  defects;  as  fer  as  experience  had  shown  that  other  powers 
were  necessary  to  the  Federal  government,  to  give  them  those 
powers.  They  considered  this  the  object  for  which  they  were  sent 
by  their  States,  and  what  their  States  expected  from  them. 

"  But  the  favorers  of  monarchy,  and  those  who  wished  the  total 
.  abolition  of  State  governments — well  knowing  that  a  government 
founded  on  truly  federal  principles,  the  bases  of  which  were  the 
thirteen  State  governments  preserved  in  full  force  and  energy, 
would  he  destructive  of  their  views ;  and  knowing  they  were  too  weak 
in  numbers  openly  to  bring  forward  their  system  ;  eonscious,  also, 

that  the  people  of  America  would  reject  it  if  proposed  to  them 

joined  their  interest  with  that  party  who  wished  a  system  giving  par- 
ticular States  the  power  and  influence  over  tjie  others,  procuring,  in 


return,  mutual  sacrifices  from  thee 


e  government  great 


and  undefined  powers  as  to  its  legislative  and  executive;  well  know- 
ing that  by  departing  from  a  federal  system  they  paved  the  way  for 
their  favorite  object,  the  destruction  of  the  State  governments  and 
the  introduction  of  monarchy.  And  hence,  I  apprehend,  in  a  great 
measure  arose  the  objections  of  those  honorable  membeis,  Mr 
Mason  and  Mr.  Gierry.  In  everything  which  tended  to  gne  the 
large  States  power  over  the  smaller,  the  first  of  tho'ie  gentlemen 
could  not  forget  he  belonged  to  the  Ancient  Dominion  ,  nor  could 
the  latter  forget  that  he  represented  old  Massa:,husetta  ,  that  part 
of  the  system  which  tended  to  give  those  States  power  over  the 


>y  Google 


1   CONSTITUTION. 


others  met  with  tlieir  perfect  approbation.  But  when  tliey  viewed 
it  charged  with  such  powcra  aswould  destroy  all  State  goverumeuts, 
their  own  aa  well  aa  the  reaf^— when  they  aaw  a  president  so  con- 
stituted as  to  differ  from  a  monarch  aoaroely  but  in  name,  and 
haying  it  in  his  power  to  become  such  when  he  pleased — they 
beiog  republicans  and  federalists  as  tar  aa  an  attachment  to  their 
own  States  wouU!  permit  them,  warmly  and  zealously  opposed  those 
parts  of  the  system." 

Such  were  the  elements  of  which  the  Federal  Convention  was 
composed:— a  party  purely  monarchical  in  its  aims,  an  opposite 
party  as  purely  republican,  aiming  at  the  freedom  and  equality  not 
only  of  the  individual  citizens,  but  of  the  States  in  whose  trust  were 
placed  all  the  rights  of  their  respective  citizens ;  and  a  party 
which,  while  it  did  not  favor  monarchy,  desired  an  inequality  of 
States,  which  should  give  greater  power  and  influence  to  the  larger 
than  to  the  smaller. 

As  early  as  the  29th  of  May,  Mr.  Randolph  laid  before  the  con- 
vention  a  series  of  resolutions  as  to  the  best  plan  of  amending  the 
Constitution;  and  h is  second  resolution  showed  the  purpose  of  the 
larger  States  to  insist  upon  a  greater  influence  than  should  be  con- 
ceded to  the  smaller.  Under  the  confederation  every  State  voted 
as  a  unit,  and  consequently  there  was  perfect  equality  of  Slates  in 
the  national  council.  Mr.  Randolph's  second  resolution  declared 
that,  instead  of  an  equal  vote  by  States,  "  the  right  of  suffrage  in  the 
national  legislature  ought  to  be  prnprt  o  eA  to  the  q  oa  <ij  co 
^ihution  or  to  the  number  of  free  nbal  tan  s  In  ord  r  to  cirry 
this  principle  into  complete  operat  n  he  after  propos  {,  n  ho 
third  resolution  that  the  nat  onal  leg  slatuie  should  one  at  f  two 
branches,  a  house  of  repre=entit  s  and  a  senate  ns  s  ed  m  the 
fifth  that  the  members  of  the  senate  hhould  be  ele  ed  I^y  the 
house ;  thus,  in  eff  ^  g  1  e  larger  States  power  to  nstruct 
the  senate  as  th  y  1  se  w  h  ut  consult  g  tl  e  w  shes  of  the 
amailer.  The  only  th  mp  rta  t  ^out  in  Mr  Ei  dolph  a 
resolutions  was  c  q  a  n  d  n  he  eveuth  whi  h  proposed  a  1  m  ei 
term  of  ofBce  f        n     x    u  who  should    be   cho  en   by    he 

national  legislature.     Had  th  s         1  t  on  been  ddoptcd  tl  e  i  e 
dent,  like  the  senate,  wo  Id  ha      be  n  a  mere  aj  po  nl  c  ut  the 
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larger  Statep,  so  that  the  I'secutire  and  legislative  puwers  ■would 
have  been  wholly  UQiler  their  cuiitrol,  and  tho  smaller  States 
would  have  been  powerless  in  every  ca:ie  where  the  intcret-tfl  of  the 
larger  were  alike. 

On  t!ie  same  day,  Mr.  Charles  Pinekory  suhniitted  a  "  draft  of  a 
federal  government,  to  be  agreed  upon  between  the  free  and  inde- 
pendent States  of  America,"  which  was  subsequently  made  the 
basis  of  tbe  Cunstitution.  It  was  a  masterly  and  statesmanlike 
document,  snoh  as  cuuld  only  have  emanated  from  a  man  equally 
jealous  of  the  independence  of  his  State  and  earnestly  desirou-  of 
the  perpetuity,  efficiency,  and  glory  of  the  Union.  It  clearly  dis- 
tinguished and  limited  the  powers  of  the  legislative,  executive,  and 
judicial  branches  of  the  government,  and  provided  for  a  limited 
presidential  term,  but  agreed  with  Mr,  Randolph's  reaolutioua  in 
proposing  that  the  senate  should  be  elected  by  the  house 

0    th    15th    tJ         wht        kw  ihNwJ       y 

It  w  ff     d  by  M     P  tt  f  th  t  &t  t        Th  y  p 

p      d  ft         f  th       t         f  th  t       t    th    p  rj 

t  mpl  t  d  by  th     C  ss  H    fc  f       t       d    u  d    n 

n        senthpw        ft  th  ffdl         n 

t  X     t     con     t    f  —  p  nd  th        t  1!   hm     t     f  p    m 

f  d      1  1  d     a  y  t     t  J       t  pec  fi  d       u-         Th      pi      was 


w 

mly 

pp    f  d  by  th 

11 

s 

t 

0 

th     18th 

f  J 

C  I 

1 

H 

It  n  pes 

td 

P  P 

gh 

d  as     f 

ut 

bl 

Pl 

f  g 

m     t  f 

th 

U 

t  dSt  t 

Th    w 

th 

t 

ff   t 

fth    f 

f 

m 

II 

1  1  t 

f    h 

St 

I 

th 

1      t 

f  th 

f  d 

1 

1  g 

1  t          I 

g        d 
tl 

tl 
f  th 

t  t 

h 

m 

k    gth 
b     1    t  d 

nib 
by  tf 

f  th 

t 

wU 

p    pi 

p  p 

t        t 

th     pp 

1  t 

w 

tl      t 

g    d  to 

St  te 

Th 

w       t 

b      1    td  f 

St 

Tl 

p      d 

t  w      t 

1    Id 

h 

ffi 

d       g 

g    d  bl 

1  w 

t     b     1    1 

dby    1 

t 

h 

h 

w  J 

th 

t 

i    & 

t     p  pa 

i  t 

Th 

St 

t      w 

g    d 

1 

m 

t 

t       Ip 

nee 

f  th 

I, 

d  th 

btt      t 

k    p 

th 

m 

^i    f 

th     g 

f 

St  t   w 

b 

II      t 

d 

lyth 

p      d 

d 

h 

h   1 

t       t 

11     ( 

t  tb 

'3 

1 1  1 

It 

wh 

h  h 

..Google 


602  ADOPnOH  OF  THE   CONSTITUTION. 

might  preside.  Aa  if  (his  were  not  sufEeient,  it  was  further  pro- 
posed that  "  no  State  should  have  any  forces,  land  or  na,val ;  and 
that  the  militia  of  all  the  States  should  be  under  the  sole  and  es- 
elusive  direction  of  the  United  States;  the  officers  of  which  (i.  e., 
the  State  militias)  should  be  appointed  by  them." 

Colonel  Hamilton's  "  ideas  of  a  suitable  plan  of  government  " 
found  no  favor  with  the  convention,  and  were  summarily  dismissed. 
The  New  Jersey  re=!olutiona  alio  were  respectfully  considered,  hut 
in  the  end  rejected  the  convention  feeling  that  it  more  radical 
change  in  the  conititution  of  the  government  was  necessary  than 
could  be  honestlj  made  to  appear  in  the  form  of  amendments  to 
the  act  of  confederation  The  debates,  therefore,  continued  on  the 
various  articles  of  the  first  two  piana  by  Mr.  Randolph  and  Mr. 
Pinckney,  until  the  26tli  of  July,  when  the  following  resolutions, 
as  they  had,  from  time  to  time,  been  adopted,  were,  together  with 
the  propositions  of  these  two  gentlemen,  referred  to  a  select  com- 
mittee, with  instructions  to  report  a  constitution. 

RESOLUTIONS    OF    THE    CONVENTION, 
deferred  on  the  Twenty-third  and  Twenty-sixth  of  July,  1787,  to  a 
committee  of  detail  (Messrs.  Rutledoe,  RisnoLPH,  Gokham, 
Ellsworth,  and  Wilson),  for  the  purpose  of  reporting  a  Con- 
stitution. 
June        "  I.  Resolved,  That  the  Government  of  the  United  States 

1  ought  to  consist  of  a  supreme  legislative,  judiciary,  and  esoc- 

2  "  II.  Sesohed,  That  the  legislature  consist  of  two 
branches. 

21  "  III.  Resoked,  That  the  members  of  the  first  branch  of 
the  legislature  ought  to  he  elected  by  the  people  of  the  sev- 

22  eral  States,  for  the  term  of  two  years ;  to  be  paid  out  of  the 

23  public  treasury ;  to  receive  an  adequate  compensation  for 
their  services ;  to  be  of  the  age  of  twenty-five  years  at  least ; 
to  be  ineligible  to,  and  incapable  of  holding  any  office  under 
the  authority  of  the  United  States  (except  those  peculiarly 
belonging  to  the  functions  of  the  Srst  branch),  during  the 
term  of  service  of  the  first  branch. 
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June  "  IV.  Resoked,  That  the  inerabera  of  the  second  branch 
25  of  the  Icgielature  of  the  United  States  ought  to  be  chosen  by 
the  individual  legislatures ;  to  be  of  the  age  of  thirty  years 
at  least ;  to  hold  their  offices  for  sis  years,  one  third  to  go 
out  bienuially  \  to  receive  a  compensation  for  the  devotion  of 
their  time  to  the  public  service ;  to  he  ineli^ble  to,  and  in- 
capable of  holding  any  office  under  the  authority  of  the 
United  States  (except  those  peculiarly  belonging  to  the  funo- 
tiona  of  the  second  branch)  during  the  term  for  which  they 
are  elected,  and  for  one  year  thereafter, 

"  T.  Resolved,  That  each  branch  ought  to  possess  the 
right  of  originating  acts. 
Postponed,    27.     "  VI.    Reeohed,    That   the    national    legislature 
July  ought  to  possess  the  legislative  rights  vested  in  Congress  by 

16  the  confederation ;  and,  moreover,  to  legislate,  in  all  cases, 

17  for  the  general  interests  of  the  Union ;  and  also  in  those  to 
which  the  States  are  separately  incorapetent,  or  in  which  the 
harmony  of  the  United  States  may  be  interrupted  by  the  ex- 
ercise of  individual  legislation. 

'■  VII.  Resolved,  That  the  legislative  acts  of  the  United 
States,  made  by  virtue  and  in  pursuance  of  the  articles  of 
union,  and  all  treaties  made  and  ratified  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  respec- 
tive States,  as  far  as  those  acts  or  treaties  shall  relate  to  the 
said  States,  or  their  citizens  and  inhabitants  ;  and  that  the 
judiciaries  of  the  several  States  shall  be  bound  thereby  in 
their  decisions,  anything  in  the  respective  laws  of  the  individ- 
ual States  to  the  contrary  notwithstanding. 
16  "  VIII.  Resolved,  That  ia  the  original  formation  of  the 

legislature  of  the  United  States,  the    first  branch  thereof 
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July  But  as  tl  e  pre  u  t  «jtiiation  of  (he  SUtos  niaypr  babl  aller 
in  the  number  of  llitir  inhab  tmta  the  legisktme  of  the 
Uuitud  States  shall  be  authoiized  from  time  to  time  to  aj 
portion  the  number  of  rcprescntat  vls  and  m  case  any  cf 
the  States  shaH  hereafter  be  divided  or  enlarged  by  adlition 
of  territory  or  any  two  or  nioro  States  united  or  any  n  n 
States  created  within  the  hmit^  of  the  United  Stites  the 
legisJatire  of  the  United  States  shall  possess  authority  Id 
refjulatc  the  number  of  representatives  in  any  ot  the  fiic 
goin^  CT  es  upon  the  principle  of  the  number  of  their  inhab 
itants  aecordiiijj  to  the  provisions  hereafter  mentioned 
namely  Pioiidi'd  aluays  that  represeutat ves  )uglit  to  be 
proportioned  according  to  direct  taxation  VnA  in  order  to 
ascertain  the  alteration  in  the  direct  taxation  which  maj  be 
required  from  time  to  time  by  the  chinges  in  the  relatu  e 
cireunist^i  ces  of  the  Stites — 

IX  Sesohed  That  a  census  he  taken  within  six  yeirs 
from  tlie  first  meeting  of  the  legislature  of  the  United  States,, 
and  once  within  the  term  of  every  ten  years  afterwards,  of  all 
the  inbabitants  of  the  United  States,  in  the  manner  and  ac- 
cording to  the  ratio  recommended  by  Congress,  in  their  reso- 
lutions of  April  18,  1783;  and  that  the  legislature  of  the 
United  States  shall  proportion  the  direct  taxation  aceord- 

"  X.  Resolved,  That  all  bills  for  raising  or  apportioning 
money,  and  for  fixing  the  salaries  of  the  officers  of  the  Gov- 
ernment of  the  United  States,  shall  originate  in  the  first 

16  branch  of  the  Legislature  of  the  United  States,  and  shall  not 
be  altered  or  amended  by  the  second  branch ;  and  that  no 
money  shall  be  drawn  from  the  public  treasury  but  in  pursu- 
ance of  appropriations  to  be  originated  by  the  first  braucli. 

"  XI.  Eeaohed,  That,  in  the  second  branch  of  the  legis- 
lature of  the  United  States,  each  State  shall  have  an  equal 
vote. 

26  "  XII.  Jtesolved,  That  a  national  executive  be  instituted, 
to  consist  of  a  single  person,  to  be  chosen  by  the  national 
legislature  for  the  term,  of  seven  years ;  to  be  ineligible  a 
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July  second  time ;  witL  power  to  carry  into  execution  the  national 
laws ;  to  appoint  to  offices  in  eases  not  otherwise  provided 
for  ;  to  he  removahle  on  impeachment  and  conviction  of  mal- 
practice or  neglect  of  duty ;  to  receive  a  fixed  compensation 
for  the  devotion  of  his  time  to  public  service,  to  be  paid  out 
of  the  public  treasury, 

21  "  XIII,  Eeeolved,  That  the  rational  executive  shall  have 

a  right  to  negative  anj  legislative  act,  which  shall  not  be 
afterwards  passed,  unless  by  two  third  parts  of  each  branch 
of  the  national  legislature. 

18  "  XIV.  Eesoktd,  That  a  national  judiciary  be  established, 

21    to  consist  of  one  supremo  tribunal,  the  judges  of  which  shall 
be  appointed  by  the  second  branch  of  the  national  legiala- 

18  ture;  to  hold  their  offices  during  good  behavior;  to  receive 
punctually,  at  stated  times,  a  fixed  compensation  for  their  ser- 
vices, in  which  no  diminution  shall  be  made,  so  as  to  affect 
the  persons  actually  in  office  at  the  time  of  such  diminution. 
"  XV,  Mesolved,  That  the  national  legislature  be  empow- 
ered to  appoint  inferior  tribunals. 

18  "  XVI.  Eesoked,  That  the  jurisdiction  of  the  national 

judiciary  shall  extend  to  oases  arising  under  laws  passed  by 
the  general  legislature,  and  to  such  other  questions  as  involve 
the  national  peace  and  harmony. 

"  XVII-  Besoked,  That  provision  ought  to  he  made  for 
the  admission  of  new  States  lawfully  arising  within  the  limits 
of  the  United  States,  whether  from  a  voluntary  junction  of 
government  and  territory,  or  otherwise,  with  the  consent 
of' a  number  of  voices  in  the  national  legislature  leas  than 
the  whole. 

"XVIII.  Sesolved,  That  a  republican  form  of  govern- 
ment  shall  be  guaranteed  to  each  State  ;  and  that  each  State 
shall  be  protected  against  foreign  and  domestic  violence. 

23  "  XIX.  Rdiolved,  That  provision  ought  to  be  made  for 

the  amendment  of  the  articles  of  union,  whensoever  it  shall 
seem  necessary. 

"  XX.  Rmolved,  That  the  legislative,  executive,  and  ju- 
diciary powers,  within  the  several  States,  and  of  the  national 
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July  government,  ought  to  be  bound,  by  oatb,  to  support  tbe  arti- 
cles of  anion, 

"  XXI.  Eesoleed,  That  tlie  amendments  whicli  sball  be 
offered  to  the  confederation  by  the  consention  ought,  at  a 
proper  time  or  times  after  tbe  approbation  of  Congress,  to  be 
submitted  by  an  assembly  or  assemblies  of  repreaeutatives, 
recommended  by  the  aeveral  legislatures,  to  be  expresely 
ebosen  by  the  people,  to  consider  and  decide  thereon. 

"  XXII.  Sesaked,  That  tbe  representation  in  the  second 
branch  of  the  legislature  of  the  United  States  oo.isist  of  two 
members  from  each  State,  who  shall  vote^ier  capita. 
26  "XXIII.  R^sohid    That  it  be  an  instruction  to  the  com- 

mittee, to  whom  were  preferred  the  proceedings  of  the  con- 
vention for  the  eatablishment  of  a  national  government,  to 
receive  a  clause  or  clauses,  requiring  certain  qualifications  of 
property  and  eitizensbip,  in  tbe  United  States,  for  the  execu- 
tive, tbe  judiciary,  and  the  members  of  both  branches  of  tbe 
legislature  of  the  United  States.  ' 


During  tbe  protracted  debates  which  took  place  in  the  disc 
of  the  foregoing  resolutions,  tbe  most  important  were  on  tbe  third 
and  fourth.  On  tbe  one  band,  the  larger  States  demanded  that 
the  members  of  both  houses  in  the  national  legislature  should  be 
elected  by  the  people  according  to  population,  so  as  to  secure  to 
them  a  preponderating  influence  in  both.  On  the  other  hand,  the 
smaller  States,  feeling  that  such  a  mode  of  representation  would  set 
them  at  the  mercy  of  the  larger,  insisted  ou  an  equality  of  repreeeu- 
tation  in  eac'.i  bouse ;  so  that  the  States,  large  and  small,  might  he 
equal  in  their  voice  and  vote  in  tbe  assembly  of  the  Union,  The  ar- 
guments advanced  on  both  sides  are  profoundly  interesting,  and  we 
give  the  most  important  of  them  in  the  words  of  Mr.  Luther  Mar- 
tin, a  distinguished  member  of  the  oonvention.     The  italics  are  bis, 

"  The  advocates  of  unequal  representation,"  he  says,  in  his  cele- 
brated letter,  "  urged  that,  when  the  Articles  of  Confederation  were 
formed,  it  was  onii/  from  necessity  and  expediency  that  the  States  were 
admitted  each  to  have  an  e.jual  vote;  but  that  our  situation  was 
now  altered,  and  therefore  those  States  who  considered  it  contrary  to 
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their  interest  wodd  no  longer  abide  bj  it.  TLey  said  eo  State 
ought  to  wish  to  have  influence  in  government  except  in  proportion 
to  wliat  it  contributes  to  it ;  that  if  it  contributes  but  little,  it 
ought  to  hare  but  a  small  vote ;  that  taxation  and  representation 
ought  always  to  go  together ;  that  if  one  State  had  aidem  times  as 
many  inhdbitanU  as  another,  or  was  iixteen  times  as  teealthy,  it  ought 
to  have  sixteen  times  as  many  tiotes  ;  that  an  inhabitant  of  Pennsyl- 
vania ought  to  have  as  much  weight  aisd  conseijucnee  as  an  inhab- 
itant of  Jersey  or  Delaware  ;  that  it  was  contrary  to  the  feelings  of 
the  human  mind — what  large  States  would  never  submit  to ;  that 
the  larpe  States  would  have  great  objects  in  view,  in  which  thej  would 
never  permit  the  sjnaUer  States  to  thwart  them ;  that  equality  of 
suffrage  was  the  rotten  part  of  the  Constitution,  and  that  this  waa 
a  happy  time  to  get  clear  of  it.  In  fine,  it  was  the  poison  which 
contaminated  our  whole  system,  and  the  source  of  all  the  evils 

"  This  is  the  substance  of  the  arguments— if  arguments  they  may 
be  called— which  were  used  in  favor  of  inequality  of  suffrage.  Those 
who  advocated  the  equality  of  suffrage  took  the  matter  up  on  the 
original  principles  of  government.  They  urged  that  all  men,  con- 
sidered in  a  state  of  nature,  before  any  government  is  formed,  are 
equally  free  and  independent,  no  one  having  any  right  or  authority 
to  exercise  power  over  another,  and  this  without  any  regard  to  differ- 
ence in  personal  strength,  understanding,  or  wealth — that,  when  such  in- 
dividuals enter  into  government  they  have  eaeh  a  right  to  an  equal 
voice  in  its  first  formation,  and  afterwards  have  each  a  right  to  an 
equal  vote  in  every  matter  which  relates  to  their  government; — 
that  if  it  could  be  done  conveniently  they  have  a  right  to  exercise 
it  in  person ;  where  it  cannot  be  done  in  person,  hut,  for  conve- 
nience, representatives  arc  appointed  to  act  for  tiiem,  every  person 
has  a  right  to  an  equal  vote  in  choosing  that  representative  who  is 
intrusted  to  do,  for  the  whole,  tJiat  which  the  whole,  if  they  could 
assemble,  might  do  in  person,  and  in  the  transacting  of  which  eaeh 
would  have  an  equal  voice  :— that  if  we  were  to  admit,  because  a 
man  waa  more  wise,  more  strong,  or  more  wealthy,  he  should  be  en- 
titled to  more  votes  than  another,  it  would  be  inconsistent  with 
the  freedom  and  liberty  of  that  other,  and  would  reduce  him  to 
slavery. 
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"  Suppose,  for  instance,  ten  indnidmla,  in  a-^tateof  natuie,  abiut 
to  enter  into  government,  nine  oi  wiiom  are  equally  wiae,  equallj 
strong,  and  equally  wealthy,  the  tenth  is  ten  times  ^s  we,  ten 
times  as  strong,  or  ten  times  as  rich  it,  for  this  rcaiou,  he  i  to 
have  ten  votes  for  each  vote  of  either  of  the  others,  the  nine  might 
as  well  have  no  vote  at  all — ainoe  the  whole  nine  might  as-,i,ut  to  a 
measure,  yet  the  vote  of  the  tenth  would  counten-iil  and  set  aside 
all  their  votes.  If  this  tenth  ipproi  ed  of  what  they  wished  to 
adopt,  it  would  be  well ;  htit  if  he  disapprored,  he  could  prevent  it , 
and  in  the  same  manner  he  could  carry  into  execution  any  meas- 
ure ho  wished,  contrary  to  the  opinions  of  all  the  others,  he  having 
ton  votes,  and  the  others  altogether  but  nine.  It  is  evident  that, 
on  these  principles,  the  nine  would  have  no  will  nor  discretion  of 
their  own,  but  must  be  totally  dependent  on  the  will  and  discretion 
of  the  tenth ;  to  him  thoy  would  be  as  absolutely  slaves  as  any  negro 
is  to  his  master.  Hence  it  was  urged,  the  inequality  of  representa- 
tion, or  giving  to  ono  man  more  votes  than  another,  on  account  of 
his  wealth,  &o.,  was  altogether  inconsistent  with  the  principles  of 
liberty;  and  in  the  same  proportion  as  it  should  be  adopted,  in 
fitvor  of  one  or  more,  in  that  proportion  are  the  others  enslaved. 
It  was  urged  that  although  every  individual  should  have  an  equal 
voice  in  the  government,  yet  even  the  superior  wealth,  strength,  or 
understanding,  would  give  great  and  undue  advantages  to  those  who 
possessed  them — that  wealth  attracts  respect  and  attention;  supe- 
rior strength  would  cause  the  weaker  and  more  feeble  to  be  cautious 
how  they  offended,  and  to  put  up  with  small  injuries  rather  than  en- 
gage in  an  unequal  contest.  In  like  manner,  superior  understand- 
ing would  give  its  possessor  many  opportunities  of  profiting  at  the 
expense  of  the  more  ignorant. 

"  Having  thus  established  these  principles  with  respect  to  the 
rights  of  individmls  in  a  state  of  nature,  and  what  is  due  to  each  on 
entering  into  government — the  principles  established  by  every 
writer  on  liberty — they  proceeded  to  show  that  dates,  when  once 
formed,  are  considered,  with  respect  to  eaeh  other,  as  indkiduah  in  a 
state  of  nature ;  that,  like  individuals,  each  state  is  considered 
eqtmlly  free  smA  eqtuiny  independent,  the  wm  having  no  right  toeserciso 
authority  over  the  other,  though  more  strong,  more  wetdlki/,  or  abotmd- 
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ittJ!  with  more  tnkaiitanfi — tliat,  when  a  number  of  states  unite  them- 
selves under  a  federal  goiernment,  the  same  prmuples  afply  to  them 
a,$  when  &  number  of  itidiiidtial  mim  unite  themselyea  under  ■»  state 
government — that  every  arguraeut  which  shows  one  man  ought  not 
to  hate  more  votes  than,  another  beoauae  he  la  v.i&er,  strong  r,  or 
wealthier,  proves  that  one  state  ought  not  to  have  mo)e  lotes  than  an 
other,  because  it  is  stronger,  richer,  or  more  poj>ulom  ;  and  that  by 
giving  one  state  or  one  or  two  states  more  votes  than  tie  others,  the 
others  thereby  are  enslaved  to  stieh  state  or  states  having  the  greater 
numher  of  votes,  in  the  same  manner  as  in  the  case  before  put  of  tndi- 
via-iiak,  when  one  has  more  votes  than  the  others — that  the  leason 
why  each  individual  man,  in  forming  a  state  government,  should 
have  an  equal  vote,  is  because  each  individual,  before  he  enters  into 
government,  is  equally  free  and  independent ;  so  each  state,  when  states 
enter  into  a  federal  government,  are  entitled  to  an  equal  vote,  because, 
before  they  entered  into  such  federal  government,  each  state  was 
equally  free  and  equally  independent — that  adequate  representation  of 
la&a.,  fanned  into  a  state  government,  consists  in  eaeh,  man  having  an 
equal  voice ;  either  personally,  or  if  by  representatives,  that  he 
should  have  an  equal  voice  in  choosing  the  representatives — so 
adequate  representation  of  states  in  a  federal  government  consists  in 
caoh  state  having  an  equal  voiee,  either  in  person  or  by  its  represen- 
tative, in  everything  which  relates  to  the  federal  government — that 
this  adequacy  of  representation  is  more  important  in  a.  federal  than  in 
a  »fe(e  government,  because  the  members  of  a  state  government,  the 
district  of  which  is  not  very  large,  have  generally  such  a  common  in- 
terest, that  laws  can  scarcely  be  made  by  one  part  oppressive  to  the 
others  without  their  suffering  in  common ;  but  the  differmt  states  com- 
posing an  extensive  federal  empire,  widely  distinct  one  from  the 
other,  may  have  interests  so  totally  distinct,  that  the  one  part  might 
be  greatly  benefited  by  what  would  he  destructive  to  the  other. 

"  It  was  said  that  the  maxim  that  taxation  and  representation 
ought  to  go  together  was  true  so  far  that  no  person  ought  to  be 
taxed  who  is  not  represented ;  but  not  in  the  extent  insisted  upon,  to 
wit,  that  the  quantum  of  taxation  and  representation  ought  to  be  thu 
same ;  on  the  contrary,  the  quantum  of  representation  depends  upon 
the   quantum   of  freedom,    and    therefore   all,   whi^ther   individual 
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ftales  or  individual  men,  wLo  are  equally  free,  hare  a  right  to  equal 
reprmmtation — that  to  those  who  insist  that  he  who  pays  the  greatest 
share  of  tases  ought  to  have  the  greatest  Dumber  of  rotes,  it  is  a 
sufficient  auswer  to  say.  that  this  nth  would  be  deatruetive  of  the 
liberty  of  the  others,  and  would  render  them  slaves  to  the  morerkh  and 
wealthy — that  if  one  man  pays  more  taxes  than  another,  it  is  because 
he  has  Titore  wealth  to  be  protected  bj  government,  and  he  receives 
great-or  benefits  from  the  government ;  so,  if  one  state  pays  more  to 
the  federal  government,  it  is  because,  as  a  state,  she  enjoys  greater 
blessings  from  it ;  she  Las  more  wealth  protected  by  it,  or  a  greater 
number  of  inhabitants,  whose  rights  are  secured,  and  who  share  its 
advantages. 

"  It  was  urged  that,  upon  these  principles,  the  Pennsylvanian,  op 
inhabitant  of  a  large  state,  was  of  as  much  consecjuenee  as  the  inhab- 
itant of  Jersey,  Delaware,  Maryland,  or  any  other  State  That  hi» 
censeqimtee  was  to  be  decided  by  hm  situation  in  his  oi^n  state;  that, 
if  he  was  there  as/ree,  if  he  bad  as  great  share  in  the  forming  of  his 
own  government,  and  in  the  making  and  executing  its  laws,  as  the 
inl  ab  tints  of  those  other  states  then  1  e  was  equally  mportant  and 
ot  equal  cons  ijue  ce  ^uip  se  i  oonfederit  on  of  states  had  ne  er 
been  alopcd  but  every  st it e  h  i  re  a  nei  ab  olutely  n  ts  nde- 
pende  t  8  tuat  on  no  pers  u  could  w  th  propr  etv  ty  tha  the 
C  t  z  of  the  la  ge  tate  was  not  s  up  rtint  as  tl  e  c  t  ze  of  the 
smaller  The  onfederat  n  f  btites  cannot  alter  tb  ca  o  It  was 
sa  d  that  n  all  tra  sact  oos  between  state  and  state  tb  freedom 
independence  importa  ce  and  conseq  len  e  e  en  tl  e  ndi  dual  ty 
of  each  c  t  zen  of  the  d  fferent  states  m  ght  w  th  propr  etj  b  ad 
to  be  swallow  d  up  or  concentrated  m  tl  e  ndependenoe  the  free- 
dom and  the  ind  v  dual  ty  f  the  state  of  wh  oh  they  are  c  t  zens 
that  the  th  rtee  tales  are  th  rteen  d  si  et  pol  t  al  t  d  vidual  ex  st 
e  ce  as  t  eaci  otl  cr  that  th  s  fed  al  go  e  nment  s  or  o  ffhl 
to   b      I   g  vernneni    o  er  these  th  rtee     pol  tic il   ind  v  dual  e\ 

sten  e     wh   h  f  rms  th    members    f  that  gnvem  nent     a  d  as  the 

la  ff  it  state  is  onlj  a  t   gle  )il  i  d    (  of  th  s  government    t  ought 

to  hive  only  o  e  rote     the  s    alest  '  nfr  al  o  be    g  one  md      lual 

fKierof  thsgover        nt  o  git     Iso  t     have  on  Tote      T    tl  ose 

wh     ur^,ed  that  the    t  t      h  i     1      ffrag    wa      0  t         to 
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the  feeliags  of  tLe  hnmaD  heart,  it  was  answered,  that  it  iraa  ad- 
mitted to  he  contrary  to  the  feelings  of  pride  and  ambition ;  but 
those  were  feelings  which  ought  not  fo  be  gratified  at  the  espenso  of 

"  It  was  urged  that  the  position  that  great  states  would  hare  great 
cbjects  in  view,  in  which  thej  would  swfifcr  the  less  states  to  thwart 
them,  was  one  of  the  strongest  reasons  why  inequality  of  represen- 
tation ought  not  to  be  admitted.  If  those  great  objects  wore  not 
inconsistent  with  the  interest  of  the  less  states,  they  would  readily 
concur  in  them;  but  if  they  were  inconsiaten  w  h  b 
a  majority  of  the  states  composing  the  gov      m  h       is 

two  or  three  states  ought  not  to  have  it  in  thei   p  w  ^     d 

h  h  h  T  wb  g  d 
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ported  to  that  body  the  Articles  of  Cou  fed  oration,  the  very  first 
article  which  became  subject  of  discussion  was  that  respecting 
equality  of  suffrage — that  Virginia  proposed  divers  raodes  of  suffrage, 
all  on  the  principle  of  inequality,  wliich  were  almost  uttaniaunisli/  re- 
jected— that  on  the  question  of  adopting  the  articles,  it  passed, 
Virginia  being  the  only  state  which  voted  in  the  negative — that, 
after  the  Articles  o!'  Confederation  were  submitted  to  the  states, 
by  them  to  he  ratified,  almost  every  state  proposed  certain  amend- 
ments, which  they  instructed  their  delegates  to  endeavor  to  obtain 
before  ratification ;  and  that,  among  all  the  amendments  proposed, 
not  one  state,  not  even  Virginia,  proposed  an  amendment  of  that 
article  securing  the  equality  of  suffrage  ;  the  most  convincing  proof 
it  was  agreed  to,  and  adopted,  not  from  necessity,  hut  upon  a  full 
conviction  that,  according  to  the  principles  of  free  government,  the 
states  liad  a  right  to  that  equality  of  suffrage. 

'■  But  it  was  to  no  purpose  that  the  futility  of  their  objections  was 
shown.  When  driven  from  the  pretence  that  the  equality  of  suf- 
frage had  been  originally  agreed  to  on  principles  of  expediency  and 
necessity,  the  representatives  of  the  large  states  persisted  in  a  decla- 
ration, that  they  would  never  agree  to  admit  the  smaller  states  to  an 
equality  of  suffrage.  In  answer  to  this,  they  were  informed,  and 
informed  in  terms  the  most  strong  and  energetic  that  could  possibly 
be  used,  that  joe  tiever  eould  agree  to  a  system  giimg  thtm  the  undue 
influence  and  superiority  they  proposed — that  we  wfuld  risk  pvery 
possible  consequence— that  from  anarchy  and  confusion  irder  might 
arise^that  slavery  was  the  worst  that  could  ensue,  and  we  con- 
sidered the  system  proposed  to  be  the  most  complete,  most  ibjoct 
system  of  slavery  that  the  wit  of  man  ever  do\iacd,  under  the  pre- 
tence of  forming  a  government  for  free  "states — that  we  ncvtr  would 
submit  tamely  and  servilely  to  a  present  certam  e^  il  in  dread  of  a 
future,  which  might  he  imaginary — that  we  were  sensible  the  eyes 
of  our  country  and  the  world  were  upon  us — that  we  would  not 
labor  under  the  imputation  of  being  unwilling  to  form  a  strong  and 
energetic  federal  government;  hut  we  would  publish  the  system 
which  we  approved,  and  also  that  which  we  opposed,  and  leave  it  to 
our  country  and  the  world  at  large  to  judge,  between  us,  who  best 
understood  the  rights  of  freemen  and  free  states,  and  wlio  best  ad- 
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vooated  them ;  and  to  the  same  tribunal  wo  would  submit,  who 
ought  to  be  answerable  for  all  the  eonseijuencea  which  might  arise 
to  the  Union,  from  the  eonveDtiou  breaking  up  without  proposing 
anv  Bjstem  to  their  constituents.  During  this  debate  we  were 
threatened  that,  if  we  did  not  agree  to  the  system  proposed,  we 
never  should  have  an  opportunity  of  meeting  in  convention  to  de- 
liberate ou  another ;  and  this  was  frequectly  urged  In  answer, 
we  called  upon  them  to  show  what  was  to  prevent  it,  and  from  what 
quarter  was  our  danger  to  proceed.  Was  it  from  a  foreign  enemy? 
Our  distance  from  Europe,  and  the  political  situation  of  that  country 
left  ua  but  little  to  fear.  Was  there  any  amibitious  state  or  states, 
who,  in  violation  of  every  sacred  obligation,  was  preparing  to  enslave 
the  other  states,  and  raise  itself  to  conseijuenco  on  the  ruin  of  the 
others  ?  Or  was  there  any  such  ambitious  individual  ?  We  did  not 
apprehend  it  to  be  the  case.  But  suppose  it  to  be  true  ;  it  rendered 
it  the  more  necessary  that  we  should  sacredly  guard  against  a  system 
which,  might  enable  all  those  ambitious  views  to  be  carried  into 
effect,  even  tmd-er  the  sanation  of  the  Comtituiion  and  governirmit.  la 
fine,  all  these  threats  were  treated  with  contempt,  and  they  were 
told  that  we  apprehended  but  one  reason  to  prevent  the  states 
meeting  again  in  convention;  that,  when  they  discovered  the  part 
this  convention  had  acted,  and  how  much  its  members  were  abus- 
ing the  trust  reposed  in  them,  the  states  would  never  trust  another 
convention." 

To  this  degree  of  warmth — almost  of  anger — did  the  debate  on 
this  important  subject  proceed,  and  on  the  vote  being  taken  it  was 
found  to  be  etjually  divided,  five  States  voting  for  an  inei:iuality  of 
representation,  and  five  against  it.  Aconferenoe  committee  was  ac- 
cordingly appointed  from  the  different  parties  to  endeavor  to  come 
to  an  agreement;  and  the  result  was  that  the  opponents  of  an  un- 
equal representation  agreed  to  yield  their  objections  to  it  in  the  lower 
house— in  reference  to  which  the  debate  had  taken  place — provided 
its  advocates  would  pledge  themselves  to  saupport  an  equal  repre- 
sentation in  the  senate.  Thus,  by  an  equitable  compromise,  the 
framers  of  the  Constitution  came  to  a  determination  on  this  cardi- 
nal question,  in  regard  to  which  their  radical  differences  of  opinion 
threatened  to  destroy  the  Union,  and  to  turn  the  convention  into  a 
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direct  means  for  the  overthrow  of  t!ie  confederation  they  had  been 
comitiissioni'il  to  amend. 

The  committee  to  which  the  tweuty-three  resolutions  were  com- 
mitted on  the  26th  of  July,  reported  their  draft  of  a  Constitution 
on  the  7th  of  August.  In  its  phraseology  we  discover  one  singular 
difference  between  it  and  the  resolutions.  In  the  latter  we  find  the 
word  national  repeatedly  used  in  connection  with  the  United  States. 
The  legislature  of  the  United  Statea  is  called  the  national  legisla- 
ture, their  executive  a  national  esecutive,  and  their  judiciary  a  »a- 
(;'oB«^  judiciary.  In  the  draft  of  the  committee  this  expression  no- 
where appears.  It  had  been  adopted,  and  its  use  strongly  urged 
by  the  monarchical  party,  and  those  who  favored  the  obliteration  of 
States  and  the  erection  of  a  consolidated  government,  on  which  ac- 
count it  was  opposed  by  the  wiser  men  who  did  not  desire  to  over- 
throw but  to  confirm  the  federal  oharaoter  of  the  bond  between 
the  States.  In  the  debate  upon  the  fourth  resolution,  which,  in  its 
original  form,  spoke  of  "  the  national  legislature,"  it  was  moved  to 
erase  the  word  "  national,"  and  to  substitute  the  words  "  of  the  Unit- 
ed States,"  and  the  motion  wa;*  carried  in  the  affirmative.  The  same 
word,  however,  reappears  in  later  resolutions,  but  from  the  time  of 
their  commitment  it  never  afterwards  ocours.  The  truth  is,  this 
W    d  t         th      h         t  d     m   of  those  who  sought  to  introduce 

t  WIS  t  d  wth  t        giiiflcanee,     No  one  had  denied 

th  t  tl  f  d      t       w  t  unal  confederation.     No  one  now 

d  d  th  t  th  U  t  d'etat  w  li form  a  national  union  under  the 
wC      ttt  Bttlu.       f  this  terra  by  the  monarchists  and 

Idt         t  dt         prt  the  notion  of  such  nationality 

t(  th    U  d      t    d  t     exist  in  consolidated  monarchies, 

w     b  tt    Iv    pp      d  by  wh     understood  and  intended  it  to  be 

a  simple  bond  between  sovereign  and  independent  Statos,  delegating 
to  a  common  agency  only  certain  specified  and  well-defined  func- 
tions of  their  independent  sovereignties.  Hence,  thoujjh  even  in 
the  committee  some  may  have  desired  that  it  should  be  retained,  it 
was  felt  that  the  mere  use  of  this  word  in  the  Constitution  would 
suffice  to  cause  its  absolute  rejection  by  the  States,  and  it  was 
dropped  accordingly. 

The  draft  presented  by  the  committee  was  submitted  to  a  rigor- 
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ous  esamiuation  and  discussion  from  the  7tli  of  August  till  tlie  8th 
of  September,  whea,  with  the  various  ebanges  and  amendments 
made  to  it  in  convention,  it  was  again  committed  to  a  committee  of 
revision,  who  were  charged  to  revise  ita  style,  and  arrange  the  arti- 
cles agreed  to  by  the  house. 

On  the  12tli  of  September  the  committee  of  revision  delivered 
their  report  at  the  secretary's  table ;  and  if  we  compare  it  with  the 
draft  from  which  it  was  prepared,  we  find  at  once  a  very  striking 
change  in  the  preamble.  In  the  firat  draft  the  preamble  was  as 
follows : — 

"  We,  the  people  of  the  States  of  New  Hampshire,  Massachu- 
setts, Rhode  Island  and  Providence  Plantations,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina,  and  Georgia,  do  ordain,  deolnre, 
and  establish  the  following  Constitution,  for  the  government  of  our- 
selves and  our  posterity." 

In  the  convention  this  preamble  had  been  adopted  without 
amendment.  In  the  revised  draft  the  enumeration  of  the  States  is 
entirely  omitted;  and  the  preamble,  which  is  that  of  the  Constita- 
tion  as  finally  adopted,  reads  thus  : 

"  We,  the  people  of  the  United  States,  in  order  tt  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity,  provide 
for  the  common  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America," 

From  the  omission  of  the  names  of  the  several  States  in  the 
Constitution  as  adopted,  and  the  substitution  of  the  phrase,  "  We, 
the  people  of  the  United  States,"  some,  who  have  not  yet  abandoned 
the  hope  of  converting  the  union  of  sovereign  States  established  by 
our  fathers  into  the  consolidated  empire  they  deliberately  refused 
to  make,  have  argued  that,  by  the  adoption  of  the  latter  phraseol- 
ogy, "  the  people  of  the  United  States,"  are  represented  as  one  cor- 
poration ;  that  is  to  say,  that  the  Constitution  declares  the  Union 
to  be  a  corporation  of  the  individual  citizens  of  all  the  States,  and 
not  a  corporation  of  States.  Nothing  could  be  more  absurd  than 
Bueh  a  train  of  reasoning.  It  might  as  well  be  asserted  that  the 
Constitution  was  not  intended  to  create  a  government,  nor  to  be  of 
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authority  beyond  the  lives  of  its  frainers,  because  the  clause  or- 
daining, declaring,  and  establishing  "  the  following  Constitution  for 
the  government  of  ourselves  and  our  posterity,"  which  appears  in 
the  draft,  does  not  appear  in  the  revised  draft  nor  in  the  Constitu- 
tion. This  latter  inference  will  certainly  not  be  admitted  by  the 
modern  admirers  of  consolidated  monarchies.  The  true  reason  of 
the  change  of  phraseology  in  the  preamble  is  veij  simple,  though 
not  a  little  curious,  if  we  consider  the  eienta  of  the  past  three 
years 

The  thirteen  States  were  still  members  of  the  Union  as  consti- 
tuted by  the  "  Articles  of  Confederation  and  Perpetual  Union," 
which  had  been  adopted  by  the  free  vote  of  each  of  the  thirteen 
States;  and  the  thirteenth   irticle  provided  f hit — 

"  Art.  XIII.  Every  State  shall  abide  by  the  determination  of 
the  United  States  in  Congrese  assembled,  on  all  questions  which  by 
this  confederation  are  submitted  to  them  And  the  artieles  of  this 
confederation  shall  le  inviohhhj  obietifd  by  every  State,  and  the 
Union  shall  be  perpetual ;  twr  shall  any  alteration,  at  anif  thm  here- 
after, be  made  i«  any  of  them,  unless  such  aUeiation  be  agreed  to  in  a 
Congress  of  the  United  Stales,  and  be  aftet  wa>  ds  f,onfirmed  ly  the  legis- 
lature of  every  State." 

It  was  under  this  thirteenth  article  that  Congress  bad  requested 
the  States  to  send  delegates  to  the  convention,  "for  the  sole  and  ex- 
press purpose  of  revising  the  Articles  of  Confed^ation,  and  reporting 
to  Congress  and  the  several  legislatures  such  iterations  and  pro- 
eisiona  therein  aa  shall,  when  agreed  to  in  Congress  and  confirmed  by 
the  States — i.  e.,  aU  the  States — render  the  Federal  Constitution 
adequate  to  tlie  esigencies  of  government  and  the  preservation  of 
the  Union."  But  instead  of  carrying  out  the  original  designs  of 
Congress,  the  convention,  when  it  assembled,  utterly  refused  to 
revise  or  report  alterations  in  the  Articles  of  Confederation.  Mr. 
Patterson's  resolutions  declaring  that  this  should  be  the  limit  of 
their  action,  were  respectfully  considered  and  then  summarily  dis- 
missed. They  had  determined  on  a  new  Constitution  such  as  could 
not  honestly  be  called  a  mere  amendment  of  the  old;  and  foresee- 
ing, from  the  differences  of  opinion  which  had  appeared  in  the  con- 
vention, that  the  speedy  accession  of  all  the  States  was  not  to  ha 
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anti   p  t  d  tl   ^  1   d        1    d  11)  th  tL  1     f  tt   (_      t 

tuti      th  t — 

A  t    VII       Th       at  fi    t  f  th  t  i       ns 

Stat       1    11  b       ffl       t  f     th       t  bl  hm  nt    f  thi    C      t  tut 
betw       th    9t  t  t  fy    g  th 

Nwtl      Atl        fCfl      t  d      whhhLtd 

Sta      w         t  th  t  t        h       i  t      tl       d    1      d  th  d 

its        t  d  t        t    b    p    p  t     1       d  tl    t  It      t  ft 

Bho  Id  b         d    w  th     t  til  t    f         J  f  th      h 

teen  St  t         Gl      ly  th       th       d  1 1  f  th         w  C      1 1  t    a 

by  St  t     w     Id  h    a  d  t      p    1    t         f  th    b     d     f  th 

eonf  dt  d  fmthU  ttddt 

Aa  y  t  th  1       t    n     f  g  St  t         th     t       m 

"  pe  p  t     1 U  t       t        t  f  d      t       wh    h  tk  y  d 

appro    d,  h  d  h        d  1      It  w     d    1  tf  1  wh     &t 

m    ht  1  te  d    f    m  th  f  d      t  h  t  th 

t    h   1       1  tl    th      ht    t      mp  11        tl  f  1  t    f  1 

I  w  th  th  ■aa  th    1  tt      h  d    f  f        g  th    f    m 

t  It  w     Id  h  w  h        b  m      t    t    1       1  ty 

th  1        St  t     t      1    m  th  f  1      t    S    t  u  i 

h       J       d    t        by  th  th    p         bl      f 

C      t     t       wh   h  w     h    d  Ij        th  m    1  i  tl      w 

th        It  f      tl        pp  f  th       m       f  th  t  act 

St  t  th    p    am>l     f  th     C      t     t  It  w       til  t 

wh  t  &t  te    w    Id     1  pt    t      It  1    ped  th  t    11  m    ht     It 

tly     tft      Etl  hy        Id     tkwwhhm      tb 

thefiiBt  HID.  &    taoftl        wU        ,      1    1        d  th     tj 

the  non  coinplyiDg  States,  they  agreed  to  asi,  the  corporate  btUe  of 
'  the  United  fetatea  "  m  the  preamble,  that  it  might  include  those 
only  who  adhered  to  it 

The  revised  draft  was  bubmitted  to  a  si,arohmg  examination 
until  Saturday,  the  15th  of  September,  when,  on  the  question  being 
put  to  agree  to  the  C  Jnstitation  is  amendtd,  it  was  passed  m  the 
jf&rmatiie — all  the  States  coni  urrins  ,  and  the  Constitution, 
now  it  length  harmonouily  adnptcd  in  oonTention,  was  engrossed, 
and  tnnsmitted  to  Oongress,  which  body  having  ipproied  the 
Bamp,  it  wi-i  by  unanimous  re^iolution  oa  the  28th  of  Septf,mber, 
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1787,  sent  for  final  approval  to  the  legislatures  of  the  several 
States.  By  these  it  was  successively  ratified  from  the  7th  of  De- 
cember, 1787,  when  it  was  ratified  by  Delaware,  to  the  29th  of 
May,  1790,  when  It  was  ratified  by  Rhode  Island. 

On  the  2d  of  July,  178S,  the  ratification  of  New  Hampshire 
having  been  received  in  the  confederate  Congress,  and  this  being 
the  ninth  ratification  received,  Congress  immediately  passed  an  act 
for  putting  the  new  Constitution  in  operation.  The  first  Wednes- 
day in  January,  1789,  was  appointed  for  the  election  by  the  States 
of  presidential  electors ;  the  first  Wednesday  in  February  for  tlio 
vote  of  the  electors  for  President ;  and  the  first  Wednesday  in 
March  for  commencing  proceedings  under  the  new  Constitution. 
Aoeordingly  the  elections  of  the  States  were  held;  on  Wednesday, 
the  4th  of  March,  1789,  proceedings  commenced  under  the  Consti- 
tution  ;  and  on  the  30th  of  April  of  the  same  year,  Gborob  Wash- 
sly  elected  by  the  suffrage  of  the  electors-,  was 
t  d       P  esideut  of  the  United  States. 

Th  C  t  tion,  however,  was  as  yet  far  from  perfect.  It 
y  d  t  th  United  States  no  power  of  injuring  the  rights  and 
I  b    t  !        f  citizens  or  of  the  States.     On  the  other  Land,  it 

Id  t  d  fi  t  ly  restrain  the  Federal  authority  from  acts  which 
m  ght  b  to  both.     This  defect  of  indefinitenees  was  keenly 

f  It  by  tl  St  tea ;  and  in  their  ratifications  of  the  Constitution, 
in  y  f  th  m  made  formal  declarations  of  the  understanding  with, 
wh  h  h  y  pp  ved  It,  and  at  the  same  time  called  for  amendments 
t  t  1  h  h  Id  more  clearly  guarantee  the  rights  of  States  and 
t  Of  th    e  declarations  and  proposals  of  amendment  the 

m    t  mp    t     t  were  the  following  : 

M  TS.     "  That    it   be    explicitly   declared    that    all 

p  w  t       t     ssly  delegated  by  the  aforesaid  Constitution,  are 

d  t    th       veral  States,  to  be  by  them  esercised." 

N   w  H  1KB.     "  That   it    be   explicitly   declared   that   all 

p  t       P    ssly  and  particularly  delegated  by  the  aforesaid 

Constitution,  are  reserved  to  the  several  States,  to  be  by  them  es- 
ercised. 

"  Congress  shall  never  disarm  any  citizen,  unless  such  as  are  or 
have  been  in  actual  rebellion. 
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"  That  no  person  aliall  be  tried  for  any  crime  by  which  he  may 
incur  an  infamous  punishment,  or  loss  of  life,  until  he  first  be  in- 
dicted by  a  grand  jury,  eicept  in  such  cases  as  may  arise  in  the 
goTemment  and  regulation  of  the  land  and  naval  foroes. 

"  In  civil  actions  between  the  citizens  of  difierent  States,  every 
issue  of  fact,  arising  in  actions  at  common  law,  shall  be  tried  by 
jury,  if  the  parties,  or  either  of  them,  shall  request  it. 

"  Congress  ahall  make  no  laws  touching  religion,  or  to  infringe 
the  rights  of  conscience." 

South  Carolina.  "  This  convention  doth  also  declare,  that  no 
section  or  paragraph  of  the  said  Constitution  warrants  a  construc- 
tion tliat  the  States  do  not  retain  every  power  not  expressly  relin- 
quished by  them,  and  vested  in  the  .General  GJoverumeiit  of  the 

Virginia.  "  We,  the  delegates  of  the  people  of  Virginia,  &o., 
do,  i«»the  name  and  in  behalf  of  the  people  of  Virginia,  declare  and 
make  known,  that  the  powers  granted  under  the  Conatitution,  being 
derived  from  the  people  of  the  United  States,  may  be  resumed  by 
them,  whensoever  the  same  shall  be  perverted  to  their  injury  or  op- 
pression, and  that  every  power  not  granted  thereby  remains  with  them, 
and  at  their  will ;  that,  therefore,  no  right,  of  any  denomination,  can 
be  oaneellod,  abridged        f  i         n  d  fi  d,  by  the  Congress,  by 

the  Senate,  or  Hous     f  E.  p         t.  f  t  ig  in  any  capacity,  by 

the  President,  or   any  d  p     tm     t  ffi        of  the  United  States, 

except  in  those  instan  n  wh  h  p  n  is  Iven  by  the  Constitu- 
tion for  those  purpos  d  th  t  am  ng  tl  r  essential  rights,  the 
liberty  of  conscience,  d  f  th  p  nn  tie  cancelled, abridged, 
restrained,  or  modifi  d  by      y    uth     ty    f  the  United  States." 

New  York.  "  Tl  th  p  w  f  go  rnment  may  be  reas- 
Bumed  by  the  people  wh  t    h  11  b      me  necessary  to  their 

happiness;  that  every  power,  jurisdiction,  and  right,  which  is  not  by 
the  said  Constitution  clearly  delegated  to  the  Congress  of  the  United 
States,  or  the  departments  of  the  G-Overnment  thereof,  remains  to 
the  people  of  the  several  States,  or  to  their  respective  State  Gov- 
ernments, to  whom  they  may  have  granted  the  same ;  and  that 
those  clauses  in  the  said  Conatitution,  which  declare  that  Congress 
shall  not  have  or  exercise  certain  powers,  do  not  imply  that  Congress 
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is  entitled  to  any  powers  not  giren  by  the  said  Constitution ;  btit 
swell  clauses  are  to  be  construed  either  as  eseeptiona  to  certain 
specified  powers,  or  as  iDserted  merely  for  greater  caution. 

'■  Tbat  the  people  have  an  equal,  natural,  and  inalienable  right 
freely  and  peaceably  to  exercise  their  religion,  according  to  their  dic- 
tates of  conscience ;  and  that  no  religious  sect  or  society  ought  to 
be  favored  or  established  by  law  in  preference  to  others. 

"  That  t!ie  people  have  a  right  to  keep  and  bear  arms  ;  that  a 
well-regulated  militia,  including  the  body  of  the  people  capable  of 
bearing  arms,  is  the  proper,  natural,  and  safe  defence  of  a  free 
State. 

"  That  standing  armies,  in  times  of  peace,  are  dangerous  to  lib- 
erty, and  ought  not  to  be  kept  up  except  in  cases  of  necessity ;  and 
that,  at  all  times,  the  military  should  be  under  strict  subordination 
to  the  civil  power. 

"  That  in  time  of  peace  no  soldier  ought  to  bo  quartered  in  any 
house  without  the  consent  of  the  owner ;  and  in  time  of  war  only  by 
the  civil  magistrate,  in  such  manner  as  the  laws  may  direct. 

"  That  no  person  ought  to  be  taken,  imprisoned,  ov  disseized  of 
bis  freehold,  or  be  csiled,  or  be  deprived  of  his  privileges,  fran- 
chises, life,  liberty,  or  property,  but  by  due  process  of  law. 

"  That  no  person  ought  to  be  put  twice  in  jeopardy  of  life  or 
limb  for  one  and  the  same  offence  ;  nor,  unless  in  case  of  impeach- 
ment, be  punished  more  than  ouoe  for  the  same  offence. 

"  That  excessive  bail  ought  not  to  be  required,  nor  escessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

"  That  (eicept  in  the  government  of  the  land  and  naval  forces, 
and  of  the  militia  when  in  actual  service,  and  in  cases  of  impeach- 
ment) a  presentment  or  indictment  by  a  grand  jury  ought  to  be  ob- 
served as  a  necessary  preliminary  to  the  trial  of  all  crimes  cogniza- 
ble by  the  judiciary  of  the  United  States  ;  and  such  trial  should  be 
speedy,  public,  and  by  an  impartial  jury  of  the  county  where  the 
crime  was  committed  j  and  that  no  person  can  be  found  guilty  but 
by  the  unanimous  consent  of  such  jury ;  .  .  .  and  that  in  all  crim- 
inal prosecutions  the  accused  ought  to  be  informed  of  the  cause  and 
nature  of  his  accusation,  to  be  confronted  with  his  accusers  and  the 
witnesses  against  him,  to  have  the  means  of  producing  his  w 


..Google 


ADOFTIOS"  OB  THE   CONSTTTDTION,  521 

and  the  assistance  of  counsel  for  his  defence ;  and  should  not  be 
compelled  to  giye  evidence  against  himself. 

"  Tliat  the  trial  by  jury,  in  the  extent  it  obtained  by  the  com, 
mon  law  of  England,  is  one  of  the  greatest  securities  to  the  rights 
of  a  free  people,  and  ought  to  remain  inviolate. 

"  Thit  every  freeman  has  a  right  to  be  eoure  from  all  unrea- 
sonable search  an!  "e  zure  of  1  pe  h  s  papers,  or  his  prop- 
erty ;  and  therefore  that  11  warrant  t  searcl  suspected  places, 
or  seize  any  f  eeman  h  s  papers  o  pr  p  rty  w  thout  information, 
upon  oath  or  affi  mat  on  of  fS  ent  cause  are  gr  evous  and  opprea- 
eiv-e ;  an  \  hat  all  general  warrants  (or  sach  n  which  the  place  or 
person  suspected  are  not  pa  t  ularly  desgnated)  are  dangerou?, 
and  ou^l  t  n  t  to  be  ^rantel 

"  That  the  pe  pie  1  ave  a  r  ghf  peaceably  to  a  semble  together  to 
consult  tor  their  common  good,  or  to  instruct  their  rep  resent  ativea, 
and  that  every  person  has  a  right  to  petition  or  apply  to  the  legis- 
lature for  redress  of  grievances. 

"  That  the  freedom  of  the  press  ought  not  to  be  violated  or  res- 
trained." 

Rhode  Island.  "  That  those  clauses  in  the  Constitution  which 
declare  that  Congress  shall  not  have  or  exercise  certain  powers,  do 
not  imply  that  Congress  is  entitled  to  any  powers  not  given  by  the 
said  Constitution ;  but  such  clauses  are  to  be  construed  as  escep- 
tions  to  certain  specified  powers,  or  as  inserted  merely  for  greater 
caution. 

"  That  religion,  or  the  duty  which  we  owe  to  our  Creator,  and  the 
manner  of  discharging  it,  can  be  directed  only  by  reason  and  con- 
viction, and  not  by  force  and  violence  ;  and  therefore  all  men  have 
a  natural,  ei^ual,  and  inalienable  right  to  the  exercise  of  religion 
according  to  the  dictates  of  conscience;  and  that  no  particular 
religious  sect  or  society  ought  to  be  favored  or  established  by  law  in 
preference  to  others. 

"  That  all  power  of  suspending  laws,  or  the  execution  of  laws,  by 
any  authority  without  the  consent  of  the  representatives  of  the  people 
in  the  legislature,  is  injurious  to  their  rights,  and  ought  not  to  be 
exercised. 

"  That,  in  all  capital  and  criminal  prosecutions,  a,  man  hath  the 
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right  to  demand  the  cause  and  nature  of  his  aecuaation,  to  be  con- 
fronted with  the  aoouaers  and  witnesses,  to  call  for  evidence,  and  be 
allowed  counsel  in  his  favor,  and  to  a  fair  and  speedy  trial  by  an 
impartial  jury  in  his  vicinage,  without  whose  unanimous  consent  ho 
cannot  be  found  guilty  (except  in  the  government  of  the  land  and 
naval  forces),  nor  can  he  be  compelled  to  give  evidence  against 

"That  no  freeman  ought  to  be  taken,  imprisoned,  or  disseized  of 
his  freehold,  liberties,  privileges,  or  franchises,  or  outlawed,  or 
exiled  or  in  any  manner  destroyed  or  deprived  of  his  life,  liberty, 
or  property,  but  by  the  trial  by  jury,  or  by  the  law  of  the  land, 

"  That  every  freeman  restrained  of  his  liberty  is  entitled  to  a 
remedy,  to  inquire  into  the  lawfulness  thereof,  and  to  remove  the 
same  if  unlawful,  and  that  such  remedy  ought  not  to  be  denied  or 
delayed. 

"  That  in  controvereies  respecting  property,  and  in  suits  between 
man  and  man,  the  ancient  trial  by  jury,  as  hath  been  exercised  by 
us  and  our  ancestors  from  the  time  whereof  the  memory  of  man 
rimneth  not  to  the  contrary,  is  one  of  the  greatest  securities  to  the 
rights  of  the  people,  and  ought  to  remain  sacred  and  inviolable. 

"  That  every  freeman  ought  to  obtain  right  and  justice,  freely  and 
without  sale,  completely  aod  without  denial,  promptly  and  without 
delay ;  and  that  all  establishments  or  regulations  contravening  these 
righte,  are  oppressive  and  unjust. 

"  TJiat  exessive  ball  ought  not  to  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments  inflicted. 

"  That  every  person  Las  a  right  to  be  secure  from  all  unreasonable 
searches  and  seizures  of  his  person,  his  papers,  or  his  property ;  and 
therefore,  that  all  warrants  to  search  suspected  places,  to  seize  any 
person,  his  papers,  or  his  property,  without  information  upon  oath 
or  affirmation  of  sufficient  cause,  are  grievous  and  oppressive  ;  and 
that  all  general  warrants  (or  such  in  which  the  place  or  person 
suspected  are  not  particularly  designated)  are  dangerous,  and 
ought  not  to  be  granted. 

"  That  the  people  have  a  right  to  freedom  of  Hpuech,  and  of  writ- 
ing and  publishing  their  sentiments.     That  freedom  of  the  press 
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ia  cue  of  the  greatest  bulwarks  of  liberty,  and  ouglit  not  to  be  tIo- 

"  That  the  people  have  a  right  to  keep  and  bear  arms  ;  and  that 
at  all  times,  tte  military  should  be  wider  strict  subordination  to 
the  civil  power." 

The  conaequenoe  of  these  earnest  and  firm  representations  of  the 
States   was  that  at  the  first  seaaion  of  the  first  Congress  under 
the  Cone^tution  the  foUowiog  resolution  was  adopted : 
"  Congress  op  the  United  States  ; 

"  Begun  and  held  at  the  City  of  New  York,  on  Wednesday,  the 
4th  of  March,  1789. 

"  The  conventions  of  a  number  of  the  States  having,  at  the  time 
of  their  adopting  of  the  Constitution,  expressed  a  desire,  in  order  to 
prevent  misoonstruotioQ  or  abuse  of  its  powers,  that  further  declar- 
atory and  restrictive  clauses  should  be  added  ;  and  as  estending  the 
ground  of  public  confidence  in  the  government  will  best  insure  the 
beneficent  ends  of  its  institution ; — 

"  Resolved,  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled,  two  thirds  of 
both  houses  concurring,  that  the  following  Articles  be  proposed  to 
the  Legislatures  of  the  several  States,  aa  amendments  to  the  Consti- 
tution of  the  United  States,  all  or  any  of  which  articles,  when 
ratified  by  three  fourths  of  the  legislatures,  to  be  valid,  to  all  intents 
and  purposes,  as  part  of  the  said  Constitution,  namely, — 

"  Articles  in  Addition  to,  and  Amendment  of  the  Constitution 
of  the  United  States  of  America,  proposed  by  Congress,  and  ratified 
by  the  Legislatures  of  the  several  States,  pursuant  to  the  Fifth 
Article  of  the  original  Constitution." 

Here  follow  twelve  articles,  of  which  all  but  the  first  two  will 
be  found  among  the  amendments  appended  to  the  Constitution  at 
the  end  of  this  chapter,  where  they  are  numbered  from  I,  to  X.  inclu- 
ded. The  first  two  articles,  which  were  not  ratified  by  the  legis- 
latures of  the  States,  were  intended  to  restrict  the  number  of  mem- 
bers of  the  House  of  Kepresentatives,  and  to  prevent  the  compensa- 
tion of  members  from  being  varied  during  the  term  of  the  members 
who  might  alter  it.     The  importance  of  the  amendments  adopted  is 
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beyond  ospression,  Overridden  and  despised  as  thev  have  been  by 
the  present  Admmstration,  tliey  stand  still  upon  tbe  record,  an  im- 
perishable monument  of  the  wisdom  ot  the  framers  of  the  Constitu- 
tion, and  the  perjury  of  tboae  who,  having  aworn  to  support, 
maintain,  and  defend  them,  have  presumed  to  trample  their  inestima- 
ble articles  under  the  foot  of  factious,  tyraunj.  The  Constitution, 
aa  originally  made,  formed  a  framework  of  free  government.  The 
amendments  to  it  aimed  to  hinder  its  perver^on  to  the  purposes  of 
arbitrary  power.  It  is  to  the  amendments  we  must  look  for  our 
guarantee  of  the  enjoyment  of  religious  liberty ;  freedom  of  speech 
and  of  the  press ;  the  right  of  peaeeable  assembly,  of  petitioning 
the  Government  for  the  redress  of  grievances,  of  keeping  and  bear- 
ing arms ;  immunity  from  the  quartering  of  soldiers  in  private  houses 
in  time  of  peace  ;  the  right  of  freedom  from  unreasonable  searches 
aud  seiaures,  under  any  warrant  issued  otherwise  than  upon  probable 
cause,  supported  by  oath  or  affirmation,  and  particularly  desiiribing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized  ;  the 
right,  before  imprisonment  or  trial  for  crime,  of  open  indictment  by 
a  grand  jury,  and  of  trial  once  only  for  the  same  offence,  by  due 
process  of  law  ;  the  right,  in  all  criminal  prosecutions,  of  trial  by 
jury  in  the  State  and  district  where  the  crime  may  have  been  com- 
mitted, with  all  the  safeguards  to  innocence  afforded  by  the  common 
law ;  the  right  of  jury  trial  in  all  civil  suits  where  the  value  in 
controversy  is  more  than  twenty  dollars,  and  to  claim  the  inesti- 
mable privileges  of  the  common  law  in  every  court  of  the  United 
States  ;  the  right  to  the  accused  of  freedom  from  excessive  bail,  and 
even  to  the  convict  of  immunity  from  excessive  fines  and  cruel  or 
unusual  punishments.  These  blessed  provisions  of  the  amendments 
to  the  Constitution  are  beyond  price  to  the  private  citizen.  The 
States  are  under  no  less  obligation  to  them.  For  the  ninth  and 
tenth  amendments  look  te  their  security,  providing  that  the  enumera- 
tion in  the  Constitution  of  certain  rights  shall  not  be  construed  to 
deny  or  to  disparage  others  retained  by  the  people ,  and  that  the 
powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respect ii  ely 
or  to  the  people. 

At  the  first  session  of  the  third  Congress,  assembled  in  1793 
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flovereign  and  independent  States.  And  here  the  first  part  of  our 
task  ends.  Tke  discnasion  of  the  principles  inherent  in  free  govern- 
ment in  general,  as  well  as  the  particular  provisions  of  our  own 
incomparable  systcnjj  we  reserve  to  the  next  portion  of  our  work. 
We  give  no  theory  of  the  Oonatitution,  On  that  subject  let  our 
fathers  speak,  while  we  in  reverence  listen  to  their  words  of  wisdom, 
some  of  which  we  sliail  present  hareafter.  It  affords  no  happy 
augury  of  the  impending  future  of  our  country  that  so  many  and 
conflicting  theories  of  the  intention  of  the  Constitution  have  been 
published  by  so  many  men,  both  wise  and  unwise. 

It  is  impossible  to  close  this  outline  of  the  features  of  the  past 
without  a  dark  foreboding  of  the  coming  future.  We  started  with 
the  wisdom  of  a  thou,>and  years  to  guide  us.  In  throe  quarters  of 
a  century  we  have  outlived  our  own  free  institutions.  In  three 
years  we  have  perhaps  destroyed  them.  It  requires  a  stout  heart 
to  pursue  the  theme.  What  will  ha  the  future  of  America,  or  how 
the  pen  of  the  historian  will  trace  the  swiftly  coming  destinies  of 
ns  and  our  posterity,  what  human  wisdom  can  foretell  ?  No  other 
people  ever  yet  surrendered  liberty  to  power  and  afterwards  regain- 
ed it,  without  suffering  a  fearful  retribution,  to  be  expiated  only  by 
unmeasured  torrents  of  its  noblest  blood.  It  is  hoping  much  to 
dream  that  we  alone  of  ail  the  world  can  pass  unscathed  though  the 
appalling  circumstances  that  surround  us.  Perhaps  before  these 
lines  shall  issue  from  the  press,  the  muse  of  history  may  have  record- 
ed tie  destruction  of  the  liberties  of  a  free  people  by  its  own 
hand. 
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UNITED  STATES  OF  AMERICA. 

We  the  People  of  the  United  States,  in  order  to  form  a  more  per- 
fect Union,  establish  Justice,  insure  domestic  Tranquillity,  provide 
for  the  common  defence,  promote  the  general  Welfare,  and  secure 
the  Blessings  of  Liberty  to  ourselves  and  our  Posterity,  do  or- 
dain and  establish  this  Constitution  for  the  United  States  of 
America, 

ARTICLE.  L 
Section'.  1.      All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall  consist  of  a 
Senate  and  House  of  Representatives, 

Sboiion.  2,  'The  House  of  Kepresentatives  shall  be  composed 
of  Members  chosen  every  second  Year  by  the  People  of  the  several 
States,  and  tbe  Electors  in  each  State  shall  have  the  Qualifications 
requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

'No  Person  shall  be  a  Representative  who  shall  not  have  attained 
to  tho  Age  of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of 
the  United  States,  and  who  shaD  not,  when  elected,  be  an  Inhabit- 
ant of  that  State  in  which  he  shall  be  chosen. 

'Representatives  and  direct  Taxes  shall  be  apportioned  among 
the  several  States  which  may  be  included  within  this  Union,  accord- 
ing to  their  respective  numbers,  which  shall  be  determined  by  adding 
to  the  whole  Number  of  free  Persons,  including  those  bound  to 
Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three 
fifths  of  all  other  Persons.     The  actual  Enumeration  shall  be  made 
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within  three  Years  after  the  first  Meeting  of  the  Cocgveas  of  the 
United  States,  and  within  every  subsequent  Term  of  t«n  Years,  in 
such  Maimer  as  thej  shall  by  Law  direct.  The  Number  of  Repre- 
Kentatives  shall  not  exceed  one  for  every  thirty  Thousaod,  but  each 
State  shall  have  at  Least  one  Eepresentative ;  and  until  such 
enumeration  shall  bo  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  chuse  three,  Massachusetts  eigtt,  Ehode  Island  and 
Providence  Plantations  one,  Connecticut  five,  New-York  six,  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  sis,  Ver- 
ginia  ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia 
tbree. 

'When  vacancies  happen  in  the  Representation  from  any  state, 
the  Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill 
such  Vacancies. 

'The  House  of  Kepresentatives  shall  clinse  their  Speaker  and 
other  Officers ;  and  shall  have  the  sole  Power  of  Impeachment. 

Sectiox.  3.  'The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legislature  thereof, 
for  six  Years ;  and  each  Senator  shall  have  one  Vote. 

'Immediately  after  they  shall  be  assembled  in  Consequence  of 
the  first  Election,  they  shall  be  divided  as  equally  as  may  be  into 
three  Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall  be 
vacated  at  the  Expiration  of  the  second  Year,  of  the  second  Class 
at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the 
Expiration  of  the  sixth  Year,  so  that  one-third  may  be  chosen  every 
second  Year;  and  if  Vacancies  happeu  by  Eesigoation,  or  otherwise, 
during  the  llecess  of  the  Legislature  of  any  State,  the  Executive 
thereof  may  make  temporary  Appointments  until  the  next  Meeting 
of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

^No  Person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  Ago  of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  for  which  he  shall  be  chosen. 

*The  Vice  President  of  the  United  States  shall  be  President  of 
the  Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided. 

'The  Senate  shall  chuse  their  other  Officers,  and  abo  a  Presi- 
dent pro  tempore,  in  the  Absence  of  the  Vice  President,  or  when 
Le  shall  exercise  the  Office  of  President  of  the  United  States. 
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'Ttie  Senate  shall  have  the  sole  Power  to  try  all  Impeaclimeats. 
Wbca  sitting  for  that  Purpose,  they  shall  he  on  Oath  or  AfSrma- 
tiou.  When  the  President  of  the  United  States  is  tritd,  the  Chief 
Justice  shall  proaidc.  And  no  Person  shall  be  convicted  without 
the  Concurrence  of  two  thirds  of  the  Members  present. 

'Judgment  in  Cases  of  Impeachment  shall  not  extend  further 
than  to  removal  from  Office,  and  Diaq^ualification  to  hold  and  enjoy 
any  Office  of  honour,  Trust  or  Profit  under  the  United  States  :  but 
the  Party  convicted  shall  nevertheless  be  liable  and  subject  to  In- 
dictment, Trial,  Judgment  and  Punishment,  according  to  Law. 
I  Seciion.  4.  'The  Times.  Places  and  Manner  of  holding  Elec- 
tions for  Senators  and  Representatives,  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof;  but  the  Congress  may  at  any 
time  by  Law  make  or  alter  such  Regulations,  except  as  to  the  places 
of  chasing  Senators. 

'The  Congress  shall  assemble  at  least  once  in  every  Year,  and 
such  Meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  Law  appoint  a  different  Day, 

SmOTiOK.  5.  'Each  House  shall  be  the  Judge  of  the  Elections, 
Returns  and  Qualifications  of  its  own  Members,  and  a  Majority  of 
each  shall  constitute  a  Quorum  to  do  Business ;  but  a  smaller  Num- 
ber may  adjourn  from  day  to  day,  and  may  be  authorized  to  com- 
pel the  Attendance  of  absent  Members,  in  such  Manner,  and  under 
such  Penalties  as  each  House  may  provide, 

'Eaeh  House  may  determine  the  Rules  of  its  Proceedings,  punish 
its  Members  for  disorderly  Behaviour,  and,  with  the  Concurrence  of 
two  thirds,  expel  a  Member. 

'Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  Parts  as  may  in  their 
Judgment  reijuire  Secrecy ;  and  the  Yeas  and  Nays  of  the  Mem- 
bers of  either  House  on  any  question  shall,  at  the  Desire  of  one  fifth 
of  those  Present,  be  entered  on  the  Journal. 

'Neither  House,  during  the  Session  of  Congress,  shall,  without 
the  Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to 
any  other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 

Section.  6.  'The  Senators  and  Representatives  shall  receive  a 
Compensation  for  their  Services,  to  be  ascertained  by  Law,  and 
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paid  out  of  the  Treasury  of  tlie  United  States.  They  shall  in  all 
Cases,  except  Treason,  Felony  and  Breach  of  the  Peace,  be  privi- 
leged from  Arrest  during  their  Attendance  at  the  Session  of  their 
respective  Houses,  and  in  going  to  and  returning  from  the  same  ; 
and  for  any  Speech  or  Debate  in  either  House,  they  shall  not  be 
questioned  in  any  other  Place. 

'No  Senator  or  Representative  shall,  during  the  Time  for  which 
he  was  elected,  be  appointed  to  any  civil  Office  under  the  Authority 
of  the  United  States,  which  shall  have  been  created,  or  the  Emolu- 
ments whereof  shall  have  been  encreased  during  snch  time  ;  and  no 
Person  holding  any  Office  under  the  United  States,  shall  be  a  Mem- 
ber of  either  House  during  his  Continuance  in  office. 

Section.  7.  'All  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments  as  on  other  Bills, 

'Every  Bill  which  shall  have  passed  the  House  of  Representa- 
tives and  the  Senate,  shall,  before  it  become  a  Law,  be  presented  to 
the  President  of  the  United  States ;  If  he  approve  he  shall  sign  it, 
but  if  not  he  shall  return  it,  with  his  Objections  to  that  House  in 
which  it  shall  have  originated,  who  shall  enter  the  Objections  at 
large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such 
Reconsideration  two  thirds  of  that  House  shall  agree  to  pass  the 
Bill,  it  shall  be  sent,  together  with  the  Objections,  to  the  other 
House,  by  which  it  shall  likewise  he  reconsidered,  and  if  approved 
by  two  thirds  of  that  House,  it  shall  become  a  Law.  But  in  all 
such  Gases  the  Votes  of  both  Houses  shall  be  determined  by  yeas 
and  Nays,  and  the  Names  of  the  Persons  voting  for  and  against  the 
Bill  shall  be  entered  on  the  Journal  of  each  House  respectively.  If 
any  Bill  shall  not  be  returned  by  the  President  within  ten  Days 
(Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the 
Same  shall  be  a  law,  in  like  Manner  as  if  be  had  signed  it,  unless 
the  Congress  by  their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

'Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence 
of  the  Senate  and  House  of  Representatives  may  be  necessary 
(except  on  a  question  of  Adjournment)  shiU  be  presented  to  the 
President  of  the  United  States :  and  before  the  Same  shall  take 
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Effect,  Bball  be  approved  by  bim,  or  being  disapproved  by  bim, 
Bball  be  repassed  by  two  thirds  of  tbe  Seuate  and  House  of  Eepre- 
sentatives,  according  to  the  Rules  and  Limitations  prescribed  in 
the  Case  of  a  Bill. 

Sbotion.  8.     The  Congress  shall  have  Power 

'To  lay  and  collect  Taxes,  Duties,  Imposts  and  Excises,  to  pay 
tbe  Debts  and  provide  for  the  common  Defence  and  general  Wel- 
fare of  tbe  United  States ;  but  all  Duties,  Imposts  and  Excises  shall 
be  uniform  throughout  the  United  States; 

'To  borrow  Money  on  the  credit  of  the  United  States  ; 

'To  regulate  Commerce  witb  foreigo  Nations,  and  among  the 
several  States,  and  witb  the  Indian  Tribes; 

'To  establish  an  uniform  Rule  of  Naturalization,  and  uniform 
Laws  on  the  subject  of  Bankruptcies  throughout  tbe  United  States; 

'To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin, 
and  fix  tbe  Standard  of  Weights  and  Measures ; 

'To  provide  for  the  Punishment  of  counterfeiting  the  Securities 
and  current  Coin  of  the  United  States  ; 

'To  establish  Post  Offices  and  post  Roads ; 

'To  promote  the  progress  of  Science  and  useful  Arts,  by  secur- 
ing for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right 
to  their  respective  Writings  and  Discoveries; 

*To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

'°To  define  and  punish  Piracies  and  Felonies  committed  on  tbe 
high  Seas,  and  Offences  against  the  Law  of  Nations ; 

"To  declare  War,  grant  Letters  of  Manque  and  Reprisal,  and 
make  Rules  concerning  Captures  on  Land  and  Water; 

"To  raise  and  support  Armies,  but  no  Appropriation  of  Money 
to  that  Use  shall  be  for  a  longer  Term  than  two  Years  ; 

"To  provide  and  maintain  a  Navy ; 

"To  mate  Rules  for  the  Government  and  Regulation  of  the  land 
and  naval  Forces; 

"To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of 
the  Union,  suppress  lusurreotions  and  repel  Invasions ; 

"To  provide  for. organizing,  arming,  and  disciplining,  the  Militia, 
and  for  governing  such  Part  of  them  as  may  be  employed  in  the 
Service  of  the  United  States,  reserving  to  the  States  respectively. 
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the  Appointm     t    f  tl     CM  d  the  Authority  of  trahiing  the 

Militia  acco  d       t    tli    D      pi       p  escribed  by  Congress  ; 

'^To  ese  x  1  L       1  t    u  in  all  Casea  whatsoever,  over 

sucli  Distric    (     t  d    g  t  n  M  lea  square)  as  may,  by  Cessioa 

of  particular  St  I  d  th     4      p  ance  of  Congress,  become  the 

Seat  of  the  G  me  t  ol  the  United  States,  and  to  exercise  like 

Authority  over  all  Places  purchased  by  the  Consent  of  the  Legisla- 
ture of  the  State  ia  which  the  Same  shall  be,  for  the  Erection  of 
Forts,  Magazines,  Arsenals,  Dock- Yards,  and  other  needful  Build- 
ings ; — And 

"*To  make  all  Laws  which  shall  be  necessary  and  proper  for 
carrying  into  Eseontion  the  foregoing  Powers,  and  all  other  Powers 
vested  by  this  Constitution  in  the  Government  of  the  United  States, 
or  in  any  Department  or  Officer  thereof. 

Section.  9.  'The  Migration  or  Importation  of  such  Persons  as 
any  of  the  States  now  existing  shaU  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the  Year  one  thousand 
eight  hundred  and  eight,  but  a  Tax  or  Duty  may  be  imposed  on 
such  Importation,  not  exceeding  ten  dollars  for  each  Person. 

'The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when  in  Cases  of  Rebellion  or  Invasion  the  public 
Safety  may  require  it. 

'No  Bill  of  Attainder  or  es  post  facto  Law  shall  be  passed. 

*No  Capitation,  or  other  direct,  Tax  shall  he  laid,  unless  in  Pro- 
portion to  the  Census  or  Enumeration  herein  before  directed  to  be 
taken. 

'No  Tax  or  Duty  shall  he  laid  on  Articles  exported  from  any 
State. 

'No  Preference  shall  be  given  by  any  Regulation  of  Com- 
merce or  Revenue  to  the  Ports  of  one  State  over  those  of  another : 
nor  shall  Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter, 
clear,  or  pay  Duties  in  another. 

'No  Money  shall  bo  drawn  from  the  Treasury,  but  in  Conse- 
quence of  Appropriations  made  by  Law ;  and  a  regular  Statement 
and  Account  of  the  Recipts  and  Expenditures  of  all  public  Mooey 
shall  be  published  from  time  to  time. 

°No  Title  of  Nobility  shall  be  granted  by  the  United  States: 
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And  no  Person  holding  any  Office  of  Profit  or  Trust  under  them, 
shall,  without  the  Consent  of  the  Congress,  accept  of  any  present, 
Emolument,  Office,  or  Title,  of  any  kind  whatever,  from  any  King, 
Prince,  or  foreign  State. 

Section.  10.  'No  State  shall  eater  iato  any  Treaty,  Alliance, 
or  Confederation  ;  grant  Letters  of  Marque  and  Reprisal  ;  coin 
Money;  emit  Bills  of  Credit ;  make  any  Thing  but  gold  and  silver 
Coin  a  Tender  in  Payment  of  Debts ;  pass  any  Bill  of  Attainder, 
ex  post  iaeto  Law,  or  Law  impairing  the  Obligation  of  Contracts, 
or  grant  any  Title  of  Nobility. 

'No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
Imposts  or  Duties  on  Imports  or  Exports,  except  what  may  he  ab- 
solutely necessary  for  executing  it's  inspection  Laws  :  and  the  not 
Produce  of  all  Duties  and  Imposts,  laid  by  any  State  on  Imports  or 
Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  States ; 
and  all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of 
the  Congress. 

^No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty 
of  Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter 
into  any  Agreement  or  Compact  with  another  State,  or  with  a  for- 
eign Power,  or  engage  in  War,  unless  actually  invaded,  or  in  such 
imminent  Danger  as  will  not  admit  of  Delay. 
ARTICLE.  U. 

Suction.  1,  'The  executive  Power  shall  be  vested  in  a  Presi- 
dent of  the  United  States  of  America.  He  shall  bold  his  Office 
during  the  Terra  of  four  Years,  and,  together  with  the  Vice  Presi- 
dent, chosen  for  the  same  Term,  be  elected,  as  follows 

'Each  State  shall  appoint,  in  such  Manner  as  the  Legislature 
thereof  may  direct,  a  Number  of  Electors,  equal  to  the  whole  Num- 
ber of  Senators  and  Representatives  to  which  the  State  may  be  en- 
titled in  the  Congress  i  but  no  Senator  or  Representative,  or  Per- 
son holding  an  Office  of  Trust  or  Profit  under  the  United  States, 
shall  be  appointed  an  Elector. 

[*  The  Electors  shall  meet  in  tLoir  respective  States,  and  vote  bj  Ballot  for 
two  Persons,  of  whom  one  at  least  shali  not  he  ao  Inhabitant  of  the  same  State 

*ThiB  clause  vithlu  braokele  has  tMeD  supereeded  Had  aoDDllsd  b;  tba  I2th  amead. 
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And  tbej  shall  miike  n  List  of  all  the  Persona  voted  for,  and 
of  the  Number  of  Votss  for  eacb ;  which  List  they  ehall  sign  and  certify,  and 
transmit  scaled  Co  the  Scat  of  the  Gorernment  of  the  United  States,  directed  to 
the  President  of  tlie  Senate.  The  President  of  the  Senate  shall,  in  the  Presence 
of  the  Senate  and  House  of  Repreaentatives,  open  all  the  Certificates,  and  the 
Votes  shall  then  be  counted.  The  Person  haTing  the  greatest  Number  of  Votes 
shall  be  the  President,  if  aueh  Number  he  a  Majority  of  the  whole  Number  of 
Electors  appointed;  and  if  there  be  more  than  one  who  have  such  Majority, 
aad  hare  an  equal  Number  of  Votes,  then  the  House  of  RepresentatiTes  shall  im- 
mediately chuse  by  Ballot  one  of  them  for  President;  and  if  no  Person  have  a 
Majority,  then  from  the  five  highest  on  the  List  the  said  House  shall  mlikeManner 
chuse  the  President.  But  in  ciiusing  the  President,  the  Votes  shall  be  taken  by 
States,  the  Representation  from  each  State  having  one  Vote ;  A  Quorum  for  this 
Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds  of  the  States,  and 
a  Minority  of  all  the  States  shall  be  necessary  to  a  Choice.  In  every  Case,  after 
the  Choice  of  ihe  President,  the  Person  having  the  greatest  Number  of  Volea 
of  the  Electors  shall  bo  the  Vice  President.  But  if  there  should  remain  two  or 
more  who  have  equal  Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the 
Vice  President.] 

'The  Congress  may  determine  the  Time  of  cJiusing  the  Electors, 
and  the  Day  on  which  they  shall  give  their  Votes  ;  which  Day  shall 
be  the  same  throughout  the  United  States. 

'No  PersoH  except  a  natural  born  Citizen,  or  a  Citizen  of  the 
United  States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall 
bo  eligible  to  the  Office  of  President ;  neither  shall  any  Person  be 
eligible  to  that  Office  who  shall  not  have  attained  to  the  Age  of 
thirty  five  Years,  and  been  fourteen  Years  a  Resident  within  the 
United  States. 

'In  Case  of  the  RemOTal  of  the  President  from  Office,  or  of  his 
Death,  Resignation,  or  Inability  to  discharge  the  Powers  and  Duties 
of  the  said  Office,  tbe  same  shall  devolve  on  the  Vice  President,  and 
the  Congress  may  by  Law  provide  for  the  Case  of  Removal,  Death, 
Resignation,  or  Inability,  both  of  the  President  and  Vice  Presi- 
dent, declaring  what  Officer  shall  then  act  as  President,  and  such 
Officer  shall  act  accordingly,  until  the  Disability  be  removed,  or  a 
President  shall  be  elected 

'The  President  shall,  at  stated  Times,  receive  for  his  Services, 
a  Compensation,  which  shall  neither  be  encreased  nor  diminished 
during  the  Period  for  which  he  shall  have  been  elected,  and  he  shall 
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not  receJTe  witLin  that  Period  any  other  Emolument  from  the  United 
States,  or  any  of  them. 

'Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take 
the  following  Oath  or  Affirmation  : — 

»  I  do  solemnly  swear  (or  af&rm)  that  I  will  faithfully  execnta 
"  the  OEGee  of  President  of  the  United  States,  and  will  to  the  best 
"  of  my  Ability,  preserve,  protect  and  defend  the  Constitution  of 
"  the  United  States. 

Section.  2.  'The  President  shall  bo  Commander  in  Chief  of 
the  Army  and  Navy  of  the  United  States,  and  of  the  Militia  of  the 
several  States,  when  called  into  the  actual  Service  of  the  United 
States;  he  may  require  the  Opinion,  in  writing,  of  the  principal 
Officer  in  each  of  the  exeeutive  Departments,  upon  any  Subject  re- 
lating to  the  Duties  of  their  respective  Offices,  and  he  shall  have 
Power  to  grant  Reprieves  and  Pardons  for  Offences  against  the 
United  Stat«a,  except  in  Cases  of  Impeachment. 

'He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of 
the  Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators 
present  concur;  and  he  shall  nominate,  and  by  and  with  the  Ad- 
vice and  Consent  of  the  Senate,  shall  appoint  Ambassadors,  other 
public  Ministers  and  Consuls,  Judges  of  the  supreme  Court,  and  all 
other  Officers  of  the  United  States,  whose  Appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  established  by 
Law  :  but  the  Congress  may  by  Law  vest  the  Appointment  of  sach 
inferior  Officers,  as  tbey  think  proper,  in  the  President  alone,  in 
the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

'The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may 
happen  during  the  Recess  of  the  Senate,  by  granting  Commissiona 
which  shall  expire  at  the  End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress 
Information  of  the  State  of  the  Union,  and  recommend  to  their 
Consideration  such  Measures  as  he  shall  judge  necessary  and  expe- 
dient ;  he  may,  on  extraordinary  Occasions,  convene  both  Houses, 
or  either  of  them,  and  in  Case  of  Disagreement  between  them,  with 
Respect  to  the  Time  of  Adjournment,  he  may  adjourn  them  to  such 
Time  as  he  shall  think  proper;  he  shall  receive  Ambassadors  and 
other  public  Ministers ;  he  shall  take  Care  that  the  Laws  be  faith- 
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fully  esecuted,  and  shall  Commission  all  the  officers  of  the  TJniteJ 
States. 

SficnoN.  4.  The  President,  Vice  President  and  all  eivil  Offi- 
cers of  the  United  States,  shall  he  remoyed  from  Office  on  Im- 
peachment for,  and  Conviction  of,  Treason,  Bribery,  or  other  high 
Crimes  and  Misdemeanors. 

ARTICLE,  nr. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be 
Tested  io  one  supreme  Court,  and  in  such  iaferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.  The  Judges, 
both  of  the  supreme  and  inferior  Courts,  shall  hold  their  OfEoea 
during  good  Behavior,  and  shall,  at  stated  Times,  receive  for  their 
Services,  a  Compensation,  vrhich  shall  not  be  diminished  during 
their  Continuance  in  OP&ce 

Section  2.  'The  judicial  Power  shall  extend  to  all  Cases,  in 
Law  and  Equity,  arising  under  this  Constitution,  the  Laws  of  the 
United  States,  and  Treaties  made,  or  which  shall  be  made,  under 
their  Authority  ; — to  all  Oases  affecting  Ambassadors,  other  public 
Ministers,  and  Consuls ; — to  all  Cases  of  admiralty  and  maritime 
Jurisdiction ; — to  Controversies  to  which  the  United  States  shall 
be  a  Party  ; — to  Controversies  between  two  or  more  States ; — be- 
tween a  State  and  Citizens  of  another  State  ; — between  Citizens  of 
different  States; — between  Citineas  of  the  same  State  claiming 
Lands  under  Grants  of  different  States,  a^d  between  a  State,  or  the 
Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects, 

^In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and 
Consuls,  and  those  in  which  a  State  shall  be  a  Party,  the  supreme 
Court  shall  have  original  Jurisdiction.  In  all  the  other  Cases  be- 
fore mentioned,  the  supreme  Court  shall  have  appellate  Jurisdic- 
tion, both  as  to  Law  and  Fact,  with  such  Exceptions,  and  under 
such  Regulations  as  the  Congress  shall  make- 

'The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment, 
shall  be  by  Jury;  and  such  Trial  shall  be  held  in  the  State  where 
the  said  Crimes  shall  have  been  committed ;  but  when  not  commit- 
ted within  any  State,  the  Trial  sliall  be  at  such  Place  or  Places  as 
the  Congress  may  by  Law  have  directed. 

Section.  3.     'Treason  against  the  United  States,  shall  consist 
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only  in  levying  War  against  ttem,  or  in  adhering  to  their  Enemies, 
giving  them  Aid  and  Comfort.  No  Person  shall  be  convicted  of 
Treason  unless  on  the  Testimony  of  two  Witnesses  to  the  same 
overt  Act,  or  on  Coufession  in  open  Court. 

^The  Congress  shall  have  Power  to  declare  the  Punishment  of 
Treason  hut  no  Attainder  of  Treason  shall  work  Corruption  of 
Blood  or  Forfeiture  except  during  the  Life  of  the  Person  attainted. 
ARTICLE.  IV. 
Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to 
the  publie  Acts,  Records,  and  judicial  Proceedings  of  every  other 
State.  And  the  Congress  may  by  general  Lams  prescribe  the  Man- 
ner in  which  snch  Acts,  Records  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof. 

Section.  2.  'The  Citizens  of  each  State  shall  he  entitled  to  all 
Privileges  and  Immunities  of  Citizens  in  the  several  States. 

'A  Person  charged  in  any  State  with  Treason,  Felony,  or  other 
Crime,  who  shall  flee  from  Justice,  and  he  found  Ln  another  State, 
shall  on  Demand  of  the  executive  Antliority  of  the  State  from 
which  he  fled,  be  delivered  up,  to  be  removed  to  the  State  having 
Jurisdiction  of  the  Crime. 

'No  Person  held  to  Service  or  Labour  in  one  State,  under  the 
Laws  thereof,  escaping  into  another,  shall,  in  Consequence  of  any 
Law  or  Regulation  therein,  be  discharged  from  such  Service  or 
Labour,  bat  shall  be  delivered  up  on  Claim  of  the  Party  to  whom 
such  Service  or  Labour  may  be  due. 

Section.  3.  'New  States  may  be  admitted  by  the  Congress  into 
this  Union ;  but  no  new  State  shall  be  formed  or  erected  within 
the  Jurisdiction  of  any  other  State ;  nor  any  State  be  formed  by 
the  Junction  of  two  or  more  States,  or  Parts  of  States,  without  the 
Consent  of  the  Legislatures  of  the  States  concerned  as  well  as  of 
the  Congress. 

'The  Congress  shall  have  Power  to  dispose  of  and  make  all 
needful  Eules  and  RegtiUtions  respecting  the  Territory  or  other 
Property  belonging  to  the  United  States  ;  and  nothing  in  this  Consti- 
tution shall  be  so  construed  as  to  Prejudice  any  Claims  of  the  United 
States,  or  of  any  particular  State. 
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Section.  4.  The  Unitod  States  shall  guarantee  to  every  State 
in  this  Union  a  Kepublican  Form  of  Govermnont,  and  shall  protect 
eaoh  of  them  against  Invasion;  and  on  Application  of  the  Legisla- 
ture, or  of  the  Executive  ( when  the  Legislature  cannot  be  convened) 
against  domestic  Violence. 

ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deeiu  it 
necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on 
the  Application  of  the  Legislatures  of  two  thirds  of  the  several 
States,  shall  call  a  Convention  for  proposing  Amendments,  which, 
in  either  Case,  shall  be  valid  to  all  Intents  and  Purposes,  as  Part 
of  this  Constitution,  when  ratified  by  the  Legislatures  of  three  fourths 
of  the  several  States,  or  by  Conventions  in  three  fourths  thereof,  as 
the  one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the 
Congress  ;  Provided  that  no  Amendment  which  may  be  made  prior 
to  the  Year  one  thousand  eight  hundred  and  eight  shail  in  any 
Manner  affect  the  first  and  fourth  Clauses  in  the  Ninth  Section  of 
the  first  Article ;  and  that  no  State,  without  its  Consent,  shall  be 
deprived  of  its  etjual  Suffrage  in  the  Senate. 
ARTICLE.  VI. 

'AH  Debts  contracted  and  Engagements  entered  into,  before 
the  Adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution,  as  under  the  Confederation. 

'This  Constitution,  and  the  Laws  of  the  United  States  which 
shall  b«  made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which 
shall  be  made,  under  the  authority  of  the  United  States,  shall  be 
the  supreme  Law  of  the  Land  ;  and  the  Judges  in  every  State  shall 
be  bound  thereby,  any  Thing  in  the  Constitution  or  Laws  of  any 
State  to  the  Contrary  notwithstanding. 

'The  Senators  and  Representatives  before  mentioned,  and  the 
Members  of  the  several  State  Legislatures,  and  all  executive  and 
Judicial  Officers,  both  of  the  United  States  and  of  the  several  States, 
shall  he  bound  by  Oath  or  Affirmation,  to  support  this  Constitu- 
tion ;  but  no  religious  Test  shall  ever  be  rei^uired  as  a  Qualification 
to  any  Office  or  public  Trust  under  the  United  States. 
ARTICLE.  Vn. 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  suf- 
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fieient  for  the  Eatablishineut  of  this  CoDStitution  between  the  States 

so  ratifying  the  Same. 

Done  in  Gonventioii  hy  the  Xlnaninious  Consent  of  the  States 
present  the  Seventeenth  Day  of  September  in  the  Year 
of  our  Lord  one  thousand  seven  hundred  and  Eighty  seven 
and  of  the  Independanee  of  the  United  States  of  America 
the  Twelfth.     In  Witness  whereof  We  have  hereunto 


subscribed  o 


■Nai 


GEO  WASHINGTON— 

Pregdt  and  deputy  from  Virginia. 

NEW  HAMPSHIRE. 

John  Lanqdon, 

Nicholas  Gilman 

MASSACaUSETTS. 

NiTHANIEL  GORHAM, 

Rl-fus  Kino 

CONNECTICUT. 

Wh.  Sahl.  Johnson, 

Roger  Sherman. 

NEW  YORK. 

AiSiiNDBR  Hamilton 

NEW  JERSEY, 

WiL  :  LlVJNOSTON, 

Davld  Breabiit, 

Wu.  Paterson, 

Jona.  Datton. 

PEXNSYLVASIA. 

B.  Fkakklin, 

Thomas  Mifflin, 

RoBT.  Morris, 

Geo:  Gltuer, 

Tho:  Fltsimons, 

Jared  Ingehsoll, 

James  Wilson, 

GocTi  Morris. 

DELAWARE. 

Geo:  RifAD, 

GusNiNG  Bedford,  Jun'r, 

John  Dickinson, 

Jico :  Bkoou. 

MARYLAND. 

Jamm  M'Hknry, 

Dan;  of  St.  Thos.  Jenime, 

Dani..  Carroll. 

VIRGiNIA. 

John  Blair, 

Jas.  Madisow,  Jr., 

NORTH  CAROLINA. 

W«,  BLonsT, 

He.  Willi  AMBON. 

SOUTH  CAROLINA. 

J.  RUTLEDDB, 

Charles  Cotesworth  PmOKSn 

Chablbs  Pibcksit, 

Pierce  Butler. 

GEORGIA. 

William  Fbw, 

Abb.  Baldwin. 

WILLIAM  JACKSON,  Secretar. 
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ARTICLES 

IN  ADDITION  TO,  AND  AMENDMENT  OF, 
THE     CONSTITUTION 

UNITED  STATES  OF  AMERICA. 

Proposed  by  Congress,  and  ratified  hy  the  LegiaJatwes  of  the  several 
Slaies, pursuant  to  thejifth  artichofthe  originai  Constitution 

(AETICLE  1.) 
Congress  stall  make  no  law  respecting  an  establishment  of  re- 
ligion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people  peace- 
ably to  assemble,  and  to  petition  the  Government  for  a  redress  of 
grievances. 

(ARTICLE  11.) 
A  well  regulated  Militia,  being  necessary  to  the  security  of  a 
free  State,  the  right  of  the  people  to  keep  and  bear  Arras,  shall  not 
be  infringed. 

(ARTICLE  ni.) 
No  Soldier  shall,  in  time  of  peace  be  c[uartered  in  any  house, 
without  the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a 
maimer  to  be  prescribed  by  Law. 

(ARTICLE  IV.) 
The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  Warrants  shall  issue,  but  upon  probable 
cause,  supported  by  Oath  or  affirmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 


>y  Google 


(ARTICLE  V.) 
No  person  shall  be  held  to  aaawer  for  a  eapitai,  ( 
famous  crime,  unless  on  a  preaentment  oi  iadictment  of  a  Grand 
Jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the 
Militia,  when  in  actual  service  in  time  of  Wat  or  public  danger : 
nor  shall  any  person  be  sabject  for  the  same  offence  to  be  twice  put 
in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled  ia  any  Criminal 
Case  to  be  a  witnesa  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  taw ;  nor  shall  private  property 
be  taken  for  public  use,  without  just  compensation, 

(ARTICLE  VI.) 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  with 
the  witnesses  against  bim ;  to  have  Compulsory  process  for  obtain- 
ing Witnesses  in  his  favour,  and  to  have  the  Assistance  of  Counsel 
for  his  defence. 

(ARTICLE  Vir,) 
In  Suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
Court  of  the  United  States,  than  according  to  the  rules  of  the  com- 
mon law. 

(ARTICLE  Vlir,) 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  inflicted. 
(ARTICLE  IX) 
The  enumeration  in  the  Constitution,  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the  people, 
(AKTtCLE  X.) 
The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
tively, or  to  the  people. 
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(ARTICLE  XII.) 

The  Judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  auit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  tlie  United  States  by  Oitizena  of  another  State,  or  by 
Citizens  or  Subjects  of  any  Foreign  State. 
(ARTICLE  XII,) 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  President  and  Vice-President,  one  of  whom,  at  least,  shall 
not  be  an  inhabitant  of  the  same  state  with  themselves;  they  shall 
name  in  their  ballots  the  person  voted  for  as  President,  and  in  dis- 
tinct ballots  the  person  voted  for  as  Vice-President,  and  they  shall 
make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all 
persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for 
each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the 
President  of  the  Senate; — The  President  of  the  Senate  shall,  in 
presence  of  the  Senate  and  House  of  Kepresentatives,  open  all  the 
certiScates  and  the  votes  shall  then  he  counted; — The  person  hav- 
ing the  greatest  number  of  votes  for  President,  shall  be  the  Presi- 
dent, if  such  number  be  a  majority  of  the  whole  number  of  Electors 
appointed ;  and  if  uo  person  have  such  majority,  then  from  the  per- 
sons having  the  highest  numbers  not  exceeding  three  on  the  list  of 
those  voted  for  as  President,  the  House  of  Representatives  shall 
choose  immediately,  by  ballot,  the  President.  But  in  choosing  the 
President,  the  votes  shall  be  taken  by  states,  the  representation 
from  each  state  having  one  vote;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two-thirds  of  the  states,  and 
a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  And  if 
the  House  of  Representatives  shall  not  choose  a  President  whenever 
the  right  of  choice  shall  devolve  upon  them,  before  the  fourth  day 
of  March  nest  following,  then  the  Viee -President  shall  act  as  Presi- 
dent, as  in  the  case  of  the  death  or  other  constitutional  disability  of 
the  President.  The  person  having  the  greatest  number  of  votes  as 
Vice-President,  shall  he  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  namber  of  Electors  appointed,  and  if  no  per- 
son have  a  majority,  then  from  the  two  highest  numbers  on  the  list, 
the  Senate  sliall  choose  the  Vice-President ;  a  quorum  for  the  pur- 
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pose  shall  consist  of  two-tbirda  of  the  whole  number  of  Senators, 
and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 
But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vioe-President  of  the  Uuitod  States. 
The  foUowiitg  is  prefixed  to  the  first  tm*  of  the  preceding  amendmente. 
CONGRESS  OF  THE  UNITED  STATES, 

Begun  and  held  at  the  City  of  NeK  Tork,  on  Wednesday,  the  fourth  of  Karch, 
one  thousand  seven  hundred  ond  eighty-nine. 

The  Conventions  of  a  number  of  the  States,  having  at  the  time 
of  their  adopting  the  Constitution,  expressed  a  desire,  in  order  to 
prevent  misconstruction  or  abuse  of  its  powers,  that  further  declara- 
tory and  restrictive  clauses  should  be  added  i  And  as  extending 
the  ground  of  public  confidence  in  the  Government,  will  beat  insure 
the  beneficent  end  of  its  institution ; 

Resolved  iy  ihe  Senate  and  Home  of  Eepresentativei  of  the  TTnited 
States  of  Amsrina,  in  Congress  assembled,  two  thirds  of  both  Houses 
concurring,  That  the  following  Articles  be  proposed  to  the  Legisla- 
tures of  the  several  States,  as  amendments  to  the  Constitution  of 
the  United  States,  all,  or  any  of  which  articles,  when  ratified  by 
three-fourths  of  the  said  Legislatures,  to  be  valid  to  all  intents  and 
purposes,  as  part  of  the  said  Constitution  ;  viz. 

Articles  in  addition  to,  and  Amendment  of  the  Constitution  of 

*  It  may  be  proper  here  to  state  that  1 2  orljeles  of  amendment  were  proposed 
by  the  firet  Congress,  of  which  but  10  were  ratified  by  the  States— the  first  and 
aeooad  in.  order  not  haviog  been  ratified  b  j  the  requisite  number  of  States. 

These  two  were  as  follows  : 

Article  the  first.. ..After  the  first  enumeration  required  by  the  first  Article  of 
the  Constitution,  there  shall  he  one  Representative  foe  every  thirty  thousand,  until 
the  Dumber  shallamoant  to  one  hundreil,  after  which,  the  proportion  shall  be  so  re- 
gulated hj  OongresiS,  that  there  Bball  not  be  less  than  one  hundred  Representa- 
tives, nor  less  than  one  Represeatalhe  for  every  forty  thousand  persons,  until 
the  number  of  Represcntatiyes  shall  amount  to  two  hundred,  after  which  the  pro. 
portion  sliali  be  so  regulated  by  Congress,  that  there  shall  not  be  less  than  two 
hundred  Representatives,  nor  more  than  one  Representative  for  every  fifty  thou- 
eand  persons. 

Article  sceond..,.No  law,  varying  the  compensation  for  the  services  of  the 
Senators  and  Representatives,  shall  lake  effect,  until  an  election  of  Rcpresenta- 
lives  shall  have  intervened. 
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Bi4  OONSTTrcnON  of  the  uttited  states. 

the  United  States  of  America,  proposed  by  Congress,  and  ratified 
by  tlie  Legislatures  of  the  several  States  pursuant  to  the  fifth  article 
of  the  original  Constitution. 

The  first  ten  ameudmenta  of  the  Constitntion  were  ratified  by 
the  States,  as  follows,  viz.  ; 

By  New  Jersey,  20th  November,  1789. 

By  Maryland,  19th  December,  1789. 

By  North  Carolina,  22d  December,  1789. 

By  South  Carolina,  19th  January,  1790. 

By  New  Hampshire,  25th  January,  1790. 

By  Delaware,  28th  January,  1790. 

By  Pennsylvania,  10th  March,  1790. 

By  New  York,  27th  March,  1790. 

By  Rhode  Island,  15th  June,  1790. 

By  Vermont,  3  November,  1791. 

By  Virginia,  15  December,  1791. 
The  following  is  ^refixeiU  tU  eleventh  of  the  preceiing  amendments; 

THIRD  CONGRESS  OF  THE  UNITED  STATES : 
At  fhejk-d  eeation,  hegm  and  held  at  the  eity  of  Philadelphia,  in  the 

State  of  Penmglmnia,  on  Monday  the  eeeond  of  December,  oae  thoti- 

sand  seven  hundred  and  ninety -three, 

Beaohed  ly  the  Senate  md  House  of  Repreaentativee  of  the  United 
Slates  of  America,  in  Congress  assembled,  two  thirds  of  both  Houses 
concurring,  That  the  following  Article  be  proposed  to  the  Legisla- 
tures of  the  several  States,  as  an  amendment  to  the  Constitution  of 
the  United  States;  which  when  ratified  by  three-fourths  of  the 
said  Legislatures  shall  be  valid  as  part  of  the  said  Constitution,  viz. : 
The  following  ig  prefixed  to  the  twelfth  of  the  preceding  amendments: 

EIGHTH  CONGRESS  OF  THE  UNITED  STATES  : 
At  the  first  session,  hegun  and  held  at  the  city  of  Washington,  in  the 
Territory  of  Columbia,  on  Monday  the  seventeenth  of  October,  one  thou- 
sand eight  hnndred  and  three  : 

Seaohed  by  the  Senate  and  Bouse  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  Two  thirds  of  both 
Houses  concurring,  that  in  lieu  of  the  third  paragraph  of  the  first 
section  of  the  second  article  of  the  Constitution  of  tbe  United  States, 
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the  following  be  proposed  aa  an  amendment  to  the  Constitution  of 
the  United  States,  which  when  ratified  by  three-fonrtha  of  the 
legislatures  of  the  several  states,  shall  be  ralid  to  all  intents  and 
purposes,  as  part  of  the  said  Constitution,  to  wit : 

The  ten  first  of  the  preceding  amendments  were  proposed  at  the 
first  session  of  the  first  Congress,  of  the  United  States,  25  September, 
1789,  and  were  finally  ratified  by  the  constitutional  number  of 
States,  on  the  15th  day  of  December,  1791.  The  eleventh  amend- 
ment was  proposed  at  the  first  session  of  the  third  Congress,  5 
March,  1794,  and  was  declared  in  a  message  from  the  President  of 
the  United  States  to  both  houses  of  Congress,  dated  8th  January, 
1798,  to  have  been  adopted  by  the  constitutional  number  of  States. 
The  twelfth  amendment  was  proposed  at  the  first  session  of  the 
eighth  Congress,  12  December,  1803,  and  was  adopted  by  the  con- 
stitutional number  of  States  in  1804,  according  to  a  public  notice 
thereof  by  the  Secretary  of  State,  dated  25th  September,  of  the 
same  year. 
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ADDENDA  TO  PART  SECOSD. 


Ion  of  goTcrnmeat  ts  sbuken,  nnd  Ihe  eilBce 
!  trealises  can  )K<  read  wUh  greater  profit  tbtn 
ra  which,  therefore,  we  !i»Te  delerinined  to  pre- 
the  following  BitmoIB.  And  it  3  time  when  the  UnJteil  States  are  occapylns:  to. 
La  the  Coofeaerata  BtatoR,  an  attltnde  almost  identical  with  that  aaaumed  lowarda 


LOCKE  ON  GOVEKKMENT. 


Though  men,  when  tiiej  enter  into  society,  give  up  tic  cquaJity, 
liberty,  and  executive  power  they  had  in  the  state  of  natare,  into 
the  hands  of  the  society,  to  he  so  far  disposed  of  by  the  legislative 
aa  the  good  of  the  society  shall  reijuire  ;  yet  it  being  only  with  an 
intention  in  every  one  the  better  to  preserve  himself,  his  liberty, 
and  property  (for  no  rational  creature  can  be  supposed  to  change 
his  condition  with  an  intention  to  be  worse) :  the  power  of  the  so- 
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ciety  or  legialatiTe  constituted  by  them,  can  never  .be  supposed  to 
extend  farther  than  the  common  good ;  but  is  obliged  to  secure 
every  one's  preperty  by  providing  against  those  three  defects  above 
mentioned,  that  made  the  state  of  nature  so  unsafe  and  uneasy.  And 
so  whoever  bas  the  legislative  or  supreme  power  of  any  common, 
wealth  is  bound  to  govern  by  estabUshed  standing  laws,  promulgated 
and  known  to  the  people,  and  not  by  extemporary  decrees ;  hy  indif- 
ferent and  itpright  jftdgei,  who  are  to  decide  controversies  by  those 
laws ;  and  to  employ  the  force  of  the  community  at  home  only  in  the 
execution  of  such  laws;  or  abroad  to  prevent  or  redress  foreign  in- 
juries, and  secure  the  community  from  inroads  and  invasion.     And 
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And  therefore  whatever  form  the  commonwealth  is  under,  the  riding 

power  miffht  to  govern  hy  declared  atid  received  laws,  and  not  hy  extern- 
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porary  dictates  and  undet^miKed  resolutions ;  for  then  mankind  tviU  be 
in  afar  woree  condition  than  in  the  state  of  nature,  if  they  sball  haye 
armed  one  or  a  few  men  with  the  joint  power  of  a  multitude,  to  force 
them  to  obey  at  pleasure  the  exorbitant  and  unlimited  decrees  of 
their  sudden  thoughts,  or  unrestrained,  and  till  that  moment  unknown 
wills,  without  having  any  measures  eet  down  which  may  guide  and 
justify  their  aetlons;  for  all  the  power  the  ffoverninent  has  being  only 
for  the  good  of  society,  as  it  ought  not  to  he  arliirary  and  at  pleasure, 
so  it  ought  to  he  exercised  hy  estallithed  and  promulgated  laws ;  that 
both  the  people  may  know  their  duty,  and  be  safe  and  secure  with- 
in the  limits  of  the  law;  and  the  rulers  too  kept  witkintheir  hounds, 
and  not  be  tempted  by  the  power  they  have  in  their  hands  to  cm- 
ploy  it  to  such  purpose,  and  by  such  measures,  as  they  would  not 
have  known,  and  own  not  willingly. — Locbk,  vol.  v.  pp.  420,  421. 

Though  governments  can  originally  have  no  other  rise  than  that 
before  mentioned,  nor  polities  be  founded  on  anything  hd  Ike  consent 
of  the  people;  yet  such  have  been  the  disorders  ambition  has  filled 
the  world  with,  that  in  the  noise  of  war,  which  makes  so  great  a 
part  of  the  history  of  mankind,  this  consent  is  little  taken  notice  of; 
and,  therefore,  many  have  mistaken  the  force  of  arms  for  the  consent 
of  the  people,  and  reckon  conquest  as  one  of  the  originals  of  gov- 
ernments. But  conquest  is  so  far  from  setting  up  any  government, 
as  demolishing  a  house  is  from  building  a  new  one  in  its  place. 
Indeed  it  often  makes  way  for  a  new  frame  of  commonwealth  by  des- 
troying the  former ;  but  without  the  consent  of  the  people,  can 
never  erect  a  new  one. 

That  the  aggressor,  who  puts  himself  into  the  state  of  war  with 
another,  and  unjustly  invades  another  man's  right,  can,  by  such  an 
unjust  war,  never  come  to  have  a  right  over  the  conquered,  will  be 
easily  agreed  by  all  men,  who  will  not  think  that  robbers  and 
pirates  have  a  right  of  empire  over  whomsoever  they  havo  force 
enough  to  master ;  or  that  men  arc  bound  by  promises,  which  un- 
lawful force  extorts  from  them.  Should  a  robber  break  into  my 
house,  and,  with  a  dagger  at  my  throat,  make  me  seal  deeds  to  con- 
vey my  estate  to  him,  would  this  give  him  any  title  1  Just  such  a 
title  by  his  sword  has  an  unjust  conqueror  who  forces  me  into  sub- 
mission.    The  injury  and  the  crime  are  equal,  whether  committed 
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by  the  wearer  of  a  crown,  or  some  petty  villain.  The  title  of 
the  oEfender,  and  the  number  of  his  followers  make  no  difference  in 
the  offence,  uoleas  it  be  to  aggravate  it.  The  only  difference  is, 
great  robbera  punish  iittle  ones,  to  keep  them  in  their  obedience ; 
but  the  great  ones  are  rewarded  with  laurels  and  trinnipha  ;  because 
they  are  too  big  for  the  weak  hands  of  justice  in  this  world,  and 
have  the  power  in  their  own  posaoaaion,  which  should  puuisli  of- 
fecdera.  What  is  my  remedy  against  a  robber  that  so  broke  into 
my  bouae  ?     Appeal  to  the  law  for  justice. 

But  the  conquered,  or  their  children,  have  no  court,  no  arbi- 
trator on  earth  to  appeal  to.  Then  they  may  appeal,  as  Jephtbah 
did,  to  Heaven,  and  repeat  their  appeal  till  they  have  recovered  the 
native  right  of  their  ancestors,  which  was  to  have  such  a  legislative 
oi>er  them  as  the  majority  should  approoe,  and  freely  acquiesce  in. 

But  supposing  victory  favors  the  right  aide,  let  us  consider  a 
w       w  d         wh      p  w  d 
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Tiie  conqueror's  power  over  the  lives  of  the  conquered  being 
only  bBCauae  tbej  have  used  force  to  do  or  ma.iutajn  an  injustice, 
he  can  have  that  power  only  over  those  who  have  concurred  in  that 
force  ;  all  the  rest  are  innocent ;  and  he  has  no  more  title  over  the 
people  of  tbat  country,  who  have  done  him  na  injury,  and  so  have 
made  no  forfeiture  of  their  lives,  than  he  has  over  any  other,  who, 
without  any  injuries  or  provocations,  have  lived  upon  fair  terms 
with  him. 

Thirdly,  the  power  a  conqueror  gets  over  those  he  oyercomes  in 
a  just  war,  is  perfectly  despotical ;  he  has  an  absolute  power  over 
the  livea  of  those,  who,  by  putting  themselves  in  a  state  of  war, 
have  forfeited  them  ;  bat  he  has  not  thereby  a  right  and  title  to 

Though  in  all  war  there  be  usually  a  complieation  of  force 
and  damage,  and  the  aggressor  seldom  fails  to  harm  the  estate, 
when  he  uses  force  against  the  persons  of  those  he  makes  war 
upon ;  yet  it  is  the  use  of  force  only  that  puts  a  man  into  the  state 
of  war, 

It  is  the  "  unjust  use  of  force  that  puts  a  man  into  the  state 
of  war  "  with  another ;  and  thereby  be  that  is  guilty  of  it  makes 
a  forfeiture  of  his  life ;  for  quitting  reasoQ,  which  is  the  rule  given 
between  man  and  man,  and  using  force,  the  way  of  beasts,  he  becomes 
liable  to  be  destroyed  by  him  he  uses  force  against,  as  any  savage 
ravenous  beast,  that  is  dangerous  to  his  being. 

But  because  the  miscarriages  of  the  father  are  no  faults  of  the 
children,  and  they  may  be  rational  and  peaceable,  notwithstanding 
the  brutishness  and  injustice  of  the  father ;  the  father,  by  his  mis- 
carriages and  violences,  can  forfeit  but  his  own  life,  but  involves 
not  his  children  in  his  guilt  or  destruction.  His  goods,  which 
nature,  that  wiUeth  the  preservation  of  all  mankind  as  much  as  is 
possible,  hath  made  them  to  belong  to  the  children  to  keep  them 
from  perishing,  do  still  belong  to  his  children :  for  supposing  them 
not  to  have  joined  in  the  war,  either  through  infancy,  absence,  or 
choice,  they  have  done  nothing  to  forfeit  them ;  nor  has  the  con- 
queror any  right  to  take  them  away,  by  the  bare  title  of  having 
subdued  him  that  by  force  attempted  his  destruction  ;  tliough  per- 
haps he  may  have  some  right  to  them,  to  repair  the  damage  he  has 
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snstamed  by  tke  war  and  the  d  f  nee  ot  hif  own  right  whn,h  how- 
fir  it  reaches  to  the  poaaesaions  of  the  eon  jueri-d  wb  shall  see  by 
and  by  So  that  he  that  by  conqueat  hai  a  right  jver  a  man's 
person  to  destroy  him  if  he  pleaaea  haa  not  thereby  a  right  over 
hi8  estate  to  possess  and  enjoy  it  f  r  it  13  the  brutil  force  the 
aggressor  haa  used  that  ^ivea  his  advc^a^^y  a  ri^ht  to  tike  away 
his  life  and  destroj  h  in  if  he  plea^as  a  i  noxioas  t-reature  but 
It  H  damage  eustuned  that  alone  g  \s,s  him  title  t  another  mau'a 
goods  hr  thiugh  I  may  kill  3,  thief  that  sets  on  me  in  the 
highwiy  yet  I  may  not  {which  secnia  loss)  take  away  his  money 
and  kt  him  go  this  would  be  robbery  on  my  a  de  11  a  forte  and 
the  atdte  ot  war  he  put  himaelf  in,  made  him  forfeit  hia  life,  but 
gave  me  no  title  ta  his  goods.  The  right  then  of  conquest  extends 
only  to  the  lives  of  those  who  joined  in  the  war,  not  to  their  estates, 
but  only  in  order  to  make  reparation  for  the  damages  received,  and 
the  charges  of  the  war ;  and  that  too  with  the  reservation  of  the 
right  of  the  innocent  wife  and  children. 

Let  the  conqueror  have  as  much  Justice  on  hia  side  as  eoald  be 
Buppoaed,  he  has  no  right  to  seize  more  than  the  vanquished  eould 
forfeit :  his  life  is  at  the  victcr's  mercy ;  and  hia  asrvice  and  goods 
he  may  appropriate,  to  make  himself  reparation ;  but  he  eannot 
take  the  goods  of  his  wife  and  children  :  they  too  had  a  title  to  the 
goods  he  enjoyed,  and  their  shares  in  the  estate  he  possessed :  for 
esample,  I  in  the  state  of  nature  (and  all  coramonwealtha  are  in 
the  state  of  nature  one  with  another)  have  injured  another  man, 
and  refusing  to  give  satisfaotion,  it  cornea  to  a  state  of  war,  wherein 
my  defending  by  force  what  I  had  gotten  uojuatly  makes  me  the 
aggressor.  I  am  conquered ;  my  life,  it  is  true,  as  forfeit,  is  at 
mercy,  but  not  my  wife's  and  children's.  They  made  not  the' war, 
nor  assisted  in  it.  I  oould  not  forfeit  their  lives ;  they  were  not 
mine  to  forfeit.  My  wife  had  a  share  in  my  estate ;  that  neither 
could  I  forfeit.  And  my  children  also,  being  horn  of  me,  had  a 
right  to  be  maintained  out  of  my  labor  or  substance.  Here  then 
is  the  case  :  the  conqueror  has  a  title  to  reparation  for  damages 
received,  and  the  children  have  a  title  to  their  father's  eatate  for 
their  subsistence  :  for  as  to  the  wife's  share,  whether  her  labor,  or 
compact,  gave  her  a  title  to  it,  it  is  plain,  her  husband  could  not 
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forfeit  what  was  hers,  What  must  bo  done  in  the  case  ?  I  answer 
the  fundamental  law  of  nature  being,  that  all,  as  much  as  may  be, 
should  be  proser7od,  it  follows,  that  if  there  be  not  enough  fully  to 
satisfy  both,  viz.,  for  the  conqueror'a  losses  and  children's  maia- 
tenance,  he  that  hath  arid  to  spare,  must  remit  something  of  his 
full  satisfaction,  and  gire  way  to  the  pressing  and  preferable  title 
of  those  who  are  iu  danger  to  perish  without  it. 

Over  those  then  that  joined  with  him  in  the  war,  and  over 
those  of  the  subdued  country  that  opposed  him  not,  and  tlie  pos- 
terity of  even  those  that  did,  the  conqueror  even  in  a  jtist  war 
hath,  by  his  conquest,  no  right  of  dominion  :  they  are  free  from  any 
subjection  to  hiui,  and  if  their  former  goiemraent  be  dissolved, 
they  are  at  liberty  to  begin  and  erect  another  to  themselves. 

The  conqueror,  it  is  true,  usually,  by  the  force  he  has  over 
them,  compels  them,  with  a  sword  at  their  breasts,  to  stoop  to 
his  conditions,  and  submit  to  such  a  government  as  he  pleases  to 
afford  tbem  ;  but  the  inquiry  is,  what  right  has  he  to  do  so  ?  If  it 
be  said,  they  submit  by  their  own  consent,  then  tliis  allows  their 
own  consent  to  be  necessary  to  give  the  conqueror  a  title  to  rule 
over  them.  It  remains  only  to  be  considered,  whether  promises  ex- 
torted by  force,  without  riglit,  can  be  thought  consent,  and  how  far 
they  bind.  To  which  I  shall  say,  they  bind  not  at  all ;  because 
whatsoever  another  gets  from  me  by  force,  I  still  retain  the  right 
of,  and  he  is  obliged  presently  to  restore.  He  that  forces  my  horse 
from  me,  ought  presently  to  restore  him,  and  I  have  still  a  right  to 
retake  him.  By  the  same  reason,  he  that  forced  a  promise  from 
me,  ought  presenty  to  restore  it,  (.  e.,  quit  me  of  the  obligation  of 
it :  or  I  may  resume  it  myself,  i.  e.,  choose  whether  I  will  perform 
it ;  for  the  law  of  nature  laying  an  obligation  on  me  only  by  the 
rules  she  prescribes,  cannot  oblige  me  by  the  violation  of  her  rules  : 
such  is  the  extorting  anything  from  me  by  force.  Nor  does  it  at 
all  alter  the  ease  to  say,  "  I  gave  my  promise,"  no  more  than  it  ex- 
cuses the  force,  and  passes  the  right,  when  I  put  my  hand  in  my 
pocket,  and  deliver  my  purse  myself  to  a  thief,  who  demands  it 
with  a  pistol  at  my  breast. 

From  all  which  it  follows,  that  the  government  of  a  conqueror, 
imposed  by  force  on  the  subdued,  against  whom  he  had  no  right 
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of  war,  or  who  joined  not  in  tho  war  against  him  where  he  had 
right,  hi8  no  ohligation  upon  thera. 

But  let  us  suppose  that  all  the  men  of  that  community,  being 
all  members  of  the  same  body  politic,  may  be  taken  to  have  joined 
in  that  unjust  war,  wherein  they  are  subdued,  and  so  their  lives  are 
at  the  mercy  of  the  conqueror. 

I     y  th  t  th        h  Id       wh  n  th      m  n     ty 

f  t  th      h  th  1  m    If       p  w  th    1  f 

lb  1  1       1  11  t    f  h  p       bl     f    f  t    t      S    th  t 

th      h  U  11  m       h         h  pp      d    t     th     f  th 

f      m  1    th       1     1  t      p  w         f   th  q  h 

f     h      tl        th     p  f    h    m      th  t  w  bd     d  by  1  m 

nd  d      w  h  th  m         d    1    ul  1  1  th  m       1  bj    t  d 

thblt        b        yrwhh  h       ht       dm       n 

th        1  Id    n     H  h  p  w  th  m  b  t  by  tl 

wn  wh  t  1      m  y  d  th        t         y  1  d  hs 

has  n    1  wf  1      th     ty  wh  I  t  f  d       t    h  mp  1    th  m 

Th       h  h  t     t     f    ny  t  y  wh  dea      d  d       d  d 

a  t  tl     t     th  t      f    m  th       wh  ubd     d        1  h  d 

g        nra     t  f       1  up       h         5       t  th       f  t 

ght  to  th    p  f  (h  t        th       h    h  y  t      t 

f     ly  t    th    g  m    t  w!        Id        d  w        by  f  ni 

pdntlp  ftht  tytthflt        q 

n  ha  h  d     t  tl     t     th     1     d     f  th  t  t      tl      p    pi 

wh  th    d         d     ta    f         1        u  d      th       wh    w       f       d 

t     ub     1 1    tl     }  k     f  by         t       t  h  Iw 

ght  t     1   k     t    ff      d  t       tl  1        f    m  th  J  t 

yr       y   wh    h   tl        w    d   1    d   b         ht  j         th  m       11  tl 

Iptlmd  hf  fg  mtthjwU 

Ij      d    f    h  ns    1 1       Wh    d     h      b  t  th    (  Ch    s- 

tad  dtftlntp  rsftlat  ymy 

J    tly  ff  tl     T     k   h  y  k     wl     h  th  y  h  I  d 

d      wh  th  }  h  pp    t      ty  t    d     t     r 

tab  ht  t       h   1  t    m  pi    wh     h  t 

f     ly  d         t     wh    1     h  y  b        pp      1  (     d 

1 11      th      th  y         J  t  t  11    t  t       t  1  1     t    t      h  tl 
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yoke  oast  off,  as  soon  as  God  shall  give  those  under  their  aubjcctiou 
courage  and  opportuQity  to  do  'it.  Thia,  notwithstandiDg  what- 
ever title  the  kings  of  Assyria  had  over  Judah,  by  the  aword,  God 
assisted  Hczekiah  to  throw  off  the  dominion  of  that  conquering 
empire,  "  And  the  Lord  was  with  Hezekiah  and  ho  prospered ; 
wherefore  he  went  forth,  and  ho  reheUed  against  the  king  of 
Assyria,  and  served  hira  not."  (2  Kings  xviii.  7.)  Whence  it  is 
plain  that  shaking  off  a  power,  which  force  and  not  right  hath  set 
orer  any  one,  though  it  hath  the  name  of  rebellion,  yet  is  no 
offenee  before  God,  but  is  that  which  he  allows  and  countenanees, 
though  even  promises  and  covenants,  when  obtained  by  force,  have 
intervened  :  for  it  is  very  probable  to  any  one  that  reads  the  story 
of  Ahaz  and  Heai-klah  attentively,  that  the  Assyrians  subdued 
Ahaz,  and  deposed  him,  and  made  Hezekiah  king  in  his  father's 
lifetime  ;  and  that  Hezekiah  by  agreement  had  done  him  homage, 
and  paid  him  tribute  all  this  time. 
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The  rea        wlj  t         t  t  t>    ^  t       of 

their  propertj         Mk        d     hj  tl   y    h  d       h  1     ia- 

latije,  is,  th  t    h        m  y  b    1  w         d         d      1         t  da 

and  feaoea  to  tb    p    p  f    H  th  b         f  th  y     to 

limit  the  po  d    m  d      t      h     d  f  y  p    t    cd 

member  of  th  ty     f  t  b        pj      d        bo 

the  will  of  th  ty  tl   t  th    1       If         h     Id  1  p  w     to 

destroy  that  wh   h  j  d     g      t  by      t       g      to 

society,  and  f  wh  h  tl  p  pi  bm  f f  d  tl  m  1  t  1  is- 
lators  of  the       w         k  wh  th    I       1  t  d  to 

take  away  aidtythpp     yfthpfl  t        dee 

them  to  slav    y       d  btypw       thyitthml  ta 

state  of  war  w  th  th    p    pi     wl  th        p        b    1    d  f    m    ny 

further  obed  d         I  ft  t     t3  m  f  g     wh    h  God 

hath  provided    f        11  m        g       t  f  d        1  Wh  c- 

soever  theref  th  1  g  1  t  h  11  t  gr  th  f  d  m  tal 
rule  of  society       d       h      by    mb  t         f        f  lly  1 1    n, 

endeavor  to  ^     p  th  m    1  p  t      t    th    h     d      f      y    th  r, 

an   absolute   p  vf  th     1         I  b    t  d       t  t       f  the 

people,  by  th  1  h  f  t  t  th  f  f  t  h  p  w  h  p  pie 
had  put  into  hhdfjt  tyd  dtdl  to 
the  people,  wh    1  bt         <^  m     th  1  1  b    ty       d, 

by  the  establ   1  m    t    f  1       It       (      h       th  y    h  11  th    k 

fit),  provide  f     th  f  y      d  ty  wh    h       th       d  for 

which  they  a  w      ty 

To  this  p    h  p     t  w  II 1  d  th  t  th     p    pi    b      g  t, 

and  always  d  tdtlylfdt  fg  tn 

the   unsteady     p  d  t         I  f  tl      p     pi  to 

expose  ittoi.t  d        g  mtwUbbllgto 

subsist,  if  the  pplmytp  lit        wh  hy 

take  offence  at  th      Id  T    th     I       w      q    t    th  tra  y. 

People  are  no  ly  ^  t      t    f  th         Id  f    m  pt 

to  suggest  Th  y  h  lly  t  b  p  1  d  w  th  t  m  d  the 
acknowledged  f    It  th    i  tb  y  h        b  t  m  d  to. 

And  if  there  b        y       gidft  d      ttus  tro- 

duoed  by  tim  pt  t  t  y  th    g  t    g  t  th  m 

changed,  even  wh        Uthwldse      th        is  11     '      tfr 

it.     This  slow    8S       d  m  th     peopl    to   |    t  th  ir    Id 
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constitutions,  has  in  thfl  many  rerolutions  which  have  been  seen  in 
this  kingdom,  in  this  and  former  ages,  still  kept  us  to,  or,  after  some 
intcrva,!  of  fruitless  attempts,  still  brought  us  back  again  to,  our  old 
legialative  of  king,  lords,  and  eommons ;  and  whatever  provocations 
hare  made  the  crown  be  taken  from  some  of  our  princes'  heads, 
they  never  carried  the  people  so  far  as  to  place  it  in  another  line. 

This  doctrine  of  a  power  in  the  people  of  providing  for  their 
safety  anew,  by  a  new  legislative,  when  their  legislators  have  acted 
contrary  to  their  trnst  by  invading  their  property  is  the  beat  fenee 
igainst  rebellion  and  the  probableat  means  to  binder  it  for  rel  el 
lion  bemg  an  opposition  not  to  persons  but  author  ty  which  is 
founded  only  in  the  constituti  ins  and  lawi  of  the  government 
those  whoever  they  be  who  by  for<,e  break  through  ^nd  by 
foree  justity  tl  eir  violation  of  them  are  truly  and  properly  rebels 
for  when  men  by  entering  into  society  and  civ  1  gDvernn  ent  have 
excluded  force  and  introduced  laws  for  the  preservation  of  i  ro- 
perty  peace  and  un  ty  amongst  thenselves  thDse  who  set  up 
force  again  in  oppositnn  to  the  hws  do  rebel/aie  thit  is  bring  back 
again  the  state  of  war  and  are  properly  rebels  which  tl  ey  who 
are  in  power  (bv  the  pretence  they  have  to  author  t\  tl  e  te  npta 
tion  of  firee  thi,T  have  in  their  hauls  and  the  flattery  of  those 
about  them)  being  likeliest  to  do  the  propeieat  way  to  j  re  vent 
the  evil  is  to  show  them  the  danger  and  inj  istice  of  it  who  aie 
under  the  greatest  temptition  to  nii  into  it 

In  both  the  lorementioned  cases  when  either  the  legislative  is 
changed  or  the  legnlators  ad  confrm  y  to  tJie  mi  for  wk  eh  then  i-ere 
consttiuted,  those  who  are  guilty  are  guilty  of  rebellion ;  for  if  any 
one  by  force  takes  away  the  established  legislative  of  any  society, 
and  the  laws  by  them  made  pursuant  to  their  trust,  he  thereby 
takes  away  the  umpirage,  which  every  one  had  consented  to,  for  a 
peaceable  decision  of  all  their  controversies,  and  a  bar  to  the  state 
of  war  amongst  them.  They,  who  remove,  or  change  the  legislative, 
take  away.thia  decisive  power,  which  nobody  can  have  but  by  the 
appointment  and  consent  of  the  people ;  and  so  destroying  the 
authority  which  the  people  did,  and  nobody  else  can  set  up,  and 
introducing  a  power  which  the  people  hath  not  authorized,  they 
actually  introduce  a  state  of  war,  which  is  that  of  force  without 
authority ;  and  thus,  bj  removing  the  legislative  established  by  the 
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society  (ia  whose  deciaiona  the  people  acquiesced  aad  uuited,  as  to 
that  of  their  own  will),  they  untie  the  knot,  and  expose  the  people 
anew  to  the  state  of  war.  And  if  those  who  hy  force  t<ike  away  the 
legidathe,  are  reheU,  the  legklatora  themaelees,  as  has  been  ihcjon,  can 
he  no  less  estsemcd  so  ;  when  they,  who  were  set  up  for  the  protection 
and  preservation  of  the  people,  their  Uherties  and  properties,  shall  by 


h    I  d  y  m  J  y,  upo     the  (.ame 

ground,  that  honest  men  may  not  oppose  robbers  or  pirites, 
because  this  may  occaaioa  disorder  or  bloodshed.  If  any  mischief 
come  in  such  cases,  it  is  not  to  be  charged  upon  hiin  who  detends 
his  own  right,  but  on  him  that  invades  his  neighbor's  If  the 
innocent  jionest  maa  must  quietly  quit  all  he  has,  for  peace  sike, 
to  him  who  will  lay  violeat  hands  upon  it,  I  desire  it  may  he 
considered,  what  a  Icind  of  peace  tiiere  will  be  in  the  world,  which 
consists  only  in  violence  and  rapine  ;  and  which  is  to  be  maintained 
only  for  the  benefit  of  robbers  and  oppressors.  Who  would  not 
think  it  an  admirable  peace  betwixt  the  mighty  and  the  mean,  where 
the  lamb  without  resistance  yielded  his  throat  to  be  torn  by  the 
imperious  wolf?  Polypheraus's  den  gives  us  a  perfect  ;[)attern  of 
such  a  peace,  and  such  a  government,  wherein  Ulysses  and  his 
companions  had  nothing  to  do  but  quietly  to  suffer  themselves  to 
be  devoured.  And  no  doubt  Ulysses,  who  was  a  prudent  man, 
preached  up  passive  obedience,  and  exhorted  them  to  a  tjulet  sub- 
mission, by  representing  to  them  of  what  concernment  peace  was  to 
mankind  ;  and  by  showing  the  inconveniences  which  might  happen, 
if  they  shonld  offer  to  resist  Polyphemus,  who  had  now  the  power 
over  them. — Locke,  vol.  v.  414-474,  earptim. 


>y  Google 


BUKKE    ON    TEE    AMERICAN  WAE. 


I  HOPE,  air,  that  notwithstaiidiDg  the  aasterity  of  the  chair,  jour 
good  nature  will  incline  joii  to  soibb  degree  of  indulgence  toward 
human  frailtj.  You  will  not  think  it  unnatural  that  those  who 
have  an  object  depending,  which  strongly  engagea  their  hopes  and 
fears,  should  be  somewhat  inclined  to  superstition.  Aa  I  came  into 
the  house  Ml  of  anxiety  about  the  event  of  my  motion,  I  found,  to 
my  infinite  surprise,  that  the  grand  penal  bill,  by  which  we  had 
passed  sentence  on  the  trade  and  sustenance  of  America,  is  to  be 
returned  to  us  from  the  other  house.  I  do  confess,  I  could  not 
help  looking  on  this  event  as  a  fortunate  omen.     I  look  upon  it  as 
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a  sort  of  providential  favor,  by  which  we  are  put  once  more  in  pos- 
session of  our  deliberate  capacity  upon  a  business  so  very  question- 
able in  its  nature,  so  very  uncertain  in  ita  issue.  By  the  retnrn 
of  this  bill,  which  seemed  to  have  taken  its  flight  for  ever,  we  are 
at  this  very  instant  nearly  as  free  to  choose  a  plan  for  our  American 
government,  as  we  were  on  the  first  day  of  the  session.  If,  sir, 
we  incline  to  the  side  of  conciliatioQ,  we  are  not  at  all  emharraased 
(unless  we  please  to  make  ourselves  so)  by  any  incongruous  mixture 
of  coercion  and  restraint.  We  are,  therefore,  called  upon,  as  it  were, 
by  a  superior  warning  voice,  again  to  attend  to  America— to  at- 
tend to  the  whole  of  it  together— and  to  review  the  subject  with  au 
unusual  degree  of  care  and  calmness. 

To  restore  order  and  repose  to  an  empire  so  great  and  so  dis- 
tracted as  ours  is,  merely,  in  the  attempt,  an  undertaking  that  would 
ennoble  the  flights  of  the  highest  genius,  and  obtain  pardon  for  the 
efforts  of  the  meanest  understanding.  Struggling  a  good  while 
with  these  thoughts,  by  degrees  I  felt  myself  more  firm.  I  derived 
at  length  some  confidence  from  what  in  other  ciroumstatices  usually 
produces  timidity.  I  grew  less  anxious,  even  from  the  idea  of  my 
own  insignificance.  For,  judging  of  what  you  are  by  what  you 
ought  to  he,  I  persuaded  myself  that  you  would  not  reject  a  rea- 
sonable proposition,  because  it  had  nothing  but  its  reason  to  recom- 
mend it.  On  the  other  hand,  being  totally  destitute  of  all  shadow 
of  influence,  natural  or  adventitious,  I  was  very  sure  that  if  my 
proposition  were  futile  or  dangerous,  if  it  were  weakly  conceived, 
or  improperly  timed,  there  was  nothing  exterior  to  it  of  power  or 
awe,  to  dazzle,  or  delude  you.  You  will  see  it  just  as  it  is ;  and  you 
will  treat  it  just  as  it  deserves. 

The  proposition  is  peace,  not  peace  through  the  medium  of  war ; 
not  peace  to  be  hunted  through  the  labyrinth  of  intricate  and  end- 
less negotiations  j  not  peace  to  arise  out  of  universal  discord,  foment- 
ed upon  principle,  in  all  parts  of  the  empire ;  not  peace  to  depend 
on  the  judicial  determination  of  perplexing  questions,  or  the  pre- 
cise marking  of  the  shadowy  boundaries  of  a  complex  gorernment. 
It  is  simply  peace,  sought  in  its  natural  course,  and  in  its  ordinary 
haunts.  It  is  peace  sought  in  the  spirit  of  peace ;  and  laid  in 
principles  purely  pacific.     I  propose,  by  re  roving  the  ground  of 
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the  difference,  and  by  restoring  the  former  unsuspecting  confidenoe  of 
the  colonies  itt  the  mother  country,  to  give  permatieat  satisfaction  to 
your  people  ;  and  (far  from  a  seSieine  of  ruling  by  discord)  to  re- 
concile them  to  each  other  in  the  same  act,  and  by  the  bond  of  the 
very  same  interest,  which  reconciles  them  to  British  government. 

My  idea  is  nothing  more.  Keflned  policy  ever  has  been  the 
parent  of  confusion ;  and  ever  will  be  so  aa  long  as  the  world 
endures.  Plain  good  intention,  which  is  as  easily  discovered  at  the 
first  view,  as  fraud  is  surely  detected  at  the  last,  ia,  let  me  say,  of 
no  mean  force  in  the  government  of  mankind.  Genuine  simplicity 
of  heart  \%  a  healing  and  cementing  principle.  My  plan,  therefore, 
being  formed  upon  the  most  simple  grounds  imaginable,  may  dis- 
appoint some  people  when  they  hear  it.  It  has  nothing  to  recom- 
mend it  to  the  pruriency  of  curious  ears.  There  is  nothing  at  all 
new  and  captivating  in  it. 

I  mean    to  give  peace.      Peace  implies  1  d 

where  there  has  been  a  material  dispute,  reo      il  d         n 

manner,  always  imply  concession  on  the  one  p  h        h 

In  this  state  of  things  I  make  no  difficulty  ffi  m  I 

proposal  ought  to  originate  from  us.      Gre  1      k       1  d^  d 

force   is   not   impaired,  either  in   effect  or  i        [  1: 

willingness  I  to  exert  itself     The  superior  p  y    ff     p 

with  honor  and  with  safety.      Sueh  an  offer  f    m        h       p 
will  be  attributed  to  magnanimity.    But  the  c  f  h      eak 

are  concessions  of  fear.     When  such  a  one  ia  d  sa  m  d  h  1    Uy 

at  the  mercy  of  his  superior ;    and  he  loses  h         m        d 

those  chances,  which,  as  they  happen  to  all  m  th  g  h 

and  resources  of  all  infario        w 

The  capital  leading  qu  wh   h   y  h      d  y 

decide,  are  these  two :   Firs     wh    h      y  u    ugl  d  d 

second,  what   your  ooncessioa      g  0        h     fi 

questions  we  have  gained   (      I  h  !  b     y     f 

observing  to  you)  some  ground.     Bat  I  am  oe     bl     h  d  d    1 

more  ia  still  to  be  done.      Indeed,  sir,  to  en  bl  dm 

both  on  the  one  and  the  other  of  these  great  q  h     fi 

and  precise  jndgraent,  I  think  it  may  be  neosss  d     dis- 

tinctly the  true  nature  and  the  peculiar  eircum  f  h     hj    t 
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which  we  hare  before  us.  Because  after  all  our  struggle,  whether 
we  will  or  not,  we  must  govern  America,  according  to  that  nature, 
and  to  those  ciream stances  ;  and  not  aoeordiog  to  our  own  imagina- 
tions •  not  according  to  a.hstract  Ideas  of  right ;  hut  hy  no  means 
according  to  mere  general  theories  of  government,  the  resort  to 
which  appears  to  me,  in  our  present  situation,  no  hetter  than  arrant 
trifling. 

America,  gentlemen  say,  is  a  noble  object.  It  is  an  object 
well  worth  fighting  for.  Certainly  it  is,  if  fighting  a  people  be  the 
best  waj  of  gainmg  them.  Gentlemen  in  this  respect  will  he  led 
to  their  (.hoiLe  of  means  by  their  CDrapltxions  and  then  hibits. 
Thoae  who  understand  the  military  art  will  ot  course  have  some 
prcdilectiou  tor  it  Those  wh  d  wield  the  thunder  of  the  state  may 
Lave  mure  confidence  in  the  effieatj  ot  arm-<  But  I  confess, 
posiiblj  for  want  of  this  knowledge  mj  opini  n  is  much  more  in 
tavor  of  prudent  management  than  of  force  considering  tori.e  not 
as  od  ous  but  da  a  feeble  matrument  lor  [rcieriing  a  people  so 
numerous  so  active  so  growing  bo  Spirited  as  this  in  a  profitable 
iud  subordinate  connection  with  us 

First  sir  permit  me  to  observe  that  the  use  of  force  alone  is  but 
temporary  It  may  subdue  for  a  moment,  but  it  does  not  remove 
the  neoeaHity  of  subduing  ag^ln  and  a  nation  h  not  gDvcrned 
which  IB  perpetuallj  to  be  conquered 

"Vly  nest  ohjeetion  is  uncertainty  Terror  is  not  alwajs  the 
effect  of  rorce  and  an  armaluent  is  not  a  victory  If  you  do 
not  succeed  jou  are  without  resource  for  conciliation  failug, 
force  remains  but  firce  failing  no  hope  of  reeonciliaticn  is  leit 
Power  and  autho  itj  arc  s  met  mea  bought  hy  kii  dneas  but  they 
can  never  be  begged  as  alms  by  in  impDvensIiod  and  defeated 
violent c 

A  fu  ther  objection  to  force  is  that  you  iiifiai  Iht  olje<.t  by 
your  lerv  endeavors  to  preserve  it  The  thing  you  fought  fur  is 
not  the  thing  which  y  u  recov  er  but  deprei"iated  suck  w  isted 
and  consumed  m  the  contC'it  Nothug  less  will  content  me  thm 
xehale  Ainenci  I  do  nit  choose  to  consume  its  strength  abig 
with  our  owi  be  ause  in  all  parts  it  la  the  British  streu^tli  tli  it 
I  consume      I  do  njt  chMse  to  be  caught  hj  j.  foreign  en  mj  at 
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the  end  of  this  exhausting  conflict ;  and  still  less  in  the  midst  of 
it.  I  may  escape ;  but  I  can  make  no  insurance  against  such  an 
event.  Let  mc  add  that  I  do  not  choose  whollj  to  break  the 
American  spirit,  because  it  is  the  spirit  that  has  made  the  country. 

Lastly,  we  have  no  sort  of  experten/'e  in  feyor  of  force  as  an 
instrument  in  the  rule  of  our  colonies.  Their  growth  and  their 
utility  has  been  owing  to  methods  altogether  different.  Our  ancient 
indulgence  has  been  said  to  be  pursued  to  a  fault.  It  may  be  so. 
But  we  know,  if  feeling  is  evidence,  that  our  fault  was  more 
tolerable  than  our  attempt  to  mend  it ;  and  our  sin  far  more  salu- 
tary than  our  penitence. 

These,  sir,  are  my  reasons  for  not  entertaining  that  high  opinion 
of  untried  force,  by  which  many  gentlemen,  for  whose  sentiments 
in  other  particulars  I  have  great  respect,  seem  to  be  greatly  capti- 
vated. But  there  is  still  behind  a  third  consideration  concerning 
this  object,  which  serves  to  determine  my  opinion  on  the  sort  of 
policy  which  ought  to  be  pursued  in  the  management  of  America, 
even  more  than  its  population  and  its  commerce.  I  mean  its  temper 
and  ckaracier. 

In  this  character  of  tho  Americans,  a.  love  of  freedom  is  the 
predominating  feature  which  marki  and  di'tinwulshes  the  whole* 


accommodating  spirit  <A  freedom  in  them  would  be  more  acceptable 
to  us.  Perhaps  ideas  of  liberty  might  be  desired,  more  reconcilable 
with  an  arbitrary  and  boundless  authority.  Perhaps  we  might 
wish  the  colonists  to  bo  persuaded  that  their  liberty  is  more  secure, 
when  held  in  trust  for  them  by  us  (as  their  guardians  during  a 
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perpetual  minority),  than  with  any  part  of  it  id  their  own  hands. 
But  the  question  ia  not  whether  the  spirit  deserves  praise  or  hlame  ; 
what,  in  the  name  of  God  shall  we  do  with  it  ?  Yon  have  beforo 
you  the  object ;  auch  aa  it  ia,  with  all  its  glories,  with  aU  its  im- 
perfections on  its  head.  You  see  the  magnitude ;  the  importance ; 
the  temper"  the  habits  "  the  disorders  By  all  these  considerations 
W  nlyddm  mhng  n  V 

a         11  d     p  n       fix      m      ul      nl  I       f       u    fu  du  t, 

wbh      ayg        all        ably  upl  adp 

th         u  n    f    n  h  unl    [.py  dlb  abj  lij 

Bub       UDwllbngbma        bf      u        a      11  m       u      a 
able  form      For  what  astonishing  and  incredible  things  lin\e  we 
n  t  se  n  al      dy  f     What  monsters  have  not  been  generated  from 
th  at      1  contention  ?     Whilst  every  prineipie  of  authority 

and  ta    e  has  been  pushed  npon  both  sides  so  far  as  it  would 


pos     w  h        h    h  E  d 

h       d  S 

hd  LdDm(  rah 

menta  on  your  table)  tells  you  that  the  new  institution  is  infinitely 
better  obeyed  than  the  ancient  government  ever  was  in  its  fortunate 
periods.  Obedience  is  what  makes  government,  and  not  the  namea 
by  which  it  is  called ;  not  the  name  of  governor  as  formerly,  or 
committee  as  at  present. 

Pursuing  the  same  plan  of  punishing  by  the  denial  of  the  exer- 
cise of  government  to  still  greater  lengths,  we  wholly  abrogated 
the  ancient  government  of  Massachusetts,  We  wore  confident  that 
the  first  feeling  if  not  the  very  prospect  of  anarchy,  would  in- 
stantly enforce  a  complete  submission.  The  experiment  was  tried. 
A  new,  strange,  unexpected  face  of  things  appeared.     Anarchy  is 
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to  d  d 

B  g       P  d  to  p 


with  it  as  neeeasary.  I  would  not  be  guilty  of  an  imperfect  cuu- 
meration ;  I  can  think  of  but  these  three.  Another  haa  indeed 
been  started,  that  of  giving  up  the  coloulea;  but  it  met  so  slight  a 
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reception,  that  I  c!o  not  think  myself  obliged  to  dwell  a  great  while 
upon  it. 

The  first  of  these  plans,  to  change  the  spirit  as  inconvenient, 
by  renioTing  tte  causes,  I  think  is  the  moat  like  a  systematic  pro- 
ceeding. '  It  is  radical  in  its  principles ;  but  it  is  attended  with  great 
difficulties,  some  of  them  little  short,  as  I  conceive,  of  impossi- 
bl 

Y  t    t  t        ga  y  p     t    f  th       d        t        If 

yd  th    p     pi     f    m  pi         th  J  w  11  y        th 

I  1 11  dm        w  th  tl        fl    k        d   I     d    t  th 

M     J    f  tl     peopl        tl      1     k      ttl  m    t  1      dy  1  ttl      t 

t    h  d  t    p    t      1         t     t  Al      dy  th  y  h         t  pp  d     h 

Ap  1    h        m       t  F         th         th  y  I  h  Id  1   f        h  m 

pi  thllmdw         q  ffih 

1    d      1         0       th     thyw     H         d      wth  p       hlty    f 

t       t     th  y  w    Id     h    g     th       m  w  th   t!      h  h  t      f 

th        Ifwld  fgt  m        hywhhhyw 

dwdwldb  hdfEglhTt  dp         g 

dwnpy  ftfiedft  fi  d  tbl 

lybm  tfyg  dy  11        T 

U    t  d       mpt    U  d    f    11  th      1         th  t    dl       d 

thm 

T        p  h  tl         1  g         1       1       I     t      1      t 

t  th        bl  1  th       m  t  rp  w     Id  b 

isytklfly        f       tWh  Iwi       dpt       t 

t  m    f  th      k    d         d  po   t  t  t         tl  t       t 

after  the  offence,  lookm^  0    o       1  1    *  1  <! 

persuaded  that  of  course  we  must  gain  ail  that  they  shall  lose. 
Much  mischief  we  may  certainly  do.  The  power  inadequate  to 
all  other  things  is  often  more  than  sufficient  for  this.  1  do  not  look 
on  the  direct  and  immediate  power  of  the  colonies  to  resist  our 
Tioleuce,  as  very  formidable.  In  this,  however,  I  may  bo  mista^ 
ken.  But  when  I  consider  that  we  have  colonies  for  no  other  pur- 
pose but  tfl  be  serviceable  to  us,  it  seems  to  my  poor  understand- 
ing a  little  preposterous  to  make  them  unserviceable  in  order  to 
keep  them  obedient.  It  is,  in  truth,  nothing  more  than  the  old  and, 
as  I  thought,  exploded  problem  of  tyranny,  which  proposes  to  beg- 
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g       t       bj  ct        t  bm               B  t     m  mb      wh  y       li 

pi  t  d  J              t  m     f       p           h       t  tb  t       t  11  I 

dhd  thtdttwU  wh 

m>         dthh  tlmmt        thft  tU 

ttwhthywh  wkt              bty  PP 

ty  m  y  1:      t      g  ugli  t         mpl  te   y           ui         8p  liat 

I  t 

Th    t     p  d    h              wh    h  p      a  I  col           a       I 

lu    f     d         It      bl    by      y  h  m          t      W  t  I  f        f  1 

t;  th     p  d  g          f  tl      fi          p    pi         dp  d     th  m    tK  t 

th                 t     p      g  f              at            wh  th     bl     d    f 

t    ed  m          It         Tl      1     g    g         wh    h  th  y  w     Id  h        y 

II  h  m  th     t  I  w     Id  d  t    t  th     mp     t  p      ii  w  uid 
b  t       y          A  E     I  !  m            th       nfitte  t    p  th  t 

g  h      E  glishm  t      1         y 

I  th    k  t  ly        1  ttl  p  w      t      h    g     th 

J   bl  I  g  tl        f       d         t         t       b  1 1  t    tl     R  m  n 

C  th  1  P      Ity        th     C!       h    f  E     1     d  mp      e- 

iijtThmdf<iut  ddg  g       gg       tf 

fash  n  th    Old  ■W      Id         d  I    h     Id        t        fld    m     h  t    tl 

ffi      y      th    N  w      Th       d      t         f  th    Am  1 

th  It      bl    h  tt  m  w   h    h  1  g  ¥  t  p 

d    tl   m  t    b  h        book      f  t    b        h  th 

1  wj       f         th  t     f  !  w         t    q        h  th     1  j^ht     f  tl 

mbl       by     t       g  t     h        th        p  wh  bid 

tb       pi  n  w     id  b         1        mp      t     bl    t    th    k    f 

wh  lly         h  I  t    g   th    p  p  1  mbl  wh    h  th        1     j 

t      Th       rmy  by     h    h  w    mii.t  tl        pi  lib 

f  hgblt  tjt  fftldphp 

th       d  f  11  as  d  ffi     It  t    be  k  pt        b  d 

W  th     g     !  t    th    h  gh        t        t      p     t    f  V   g  d  th 

=!th  I  th       beeppdikwt       d         tly 

declaring  a  gen  r  1  e  frnnch  seroent  of  their  tilatea.  This  project 
has  had  its  advocates  and  panegyrists ;  jet  I  never  could  argue 
myself  ioto  any  opinion  of  it.  Slaves  are  often  much  attached  to 
their  masters.  A  general  wild  offer  of  liberty  would  not  always 
History  furnishes  few  instances  of  it.     It  Is  some- 
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times  aa  hard  to  p  u  0  1  t  be  free  aa  it  is  to  compel  free- 
men to  be  slaves  d  tli  pioioua  scheme  we  should  have 
both  these  pleasing  ta  k  n  u  h  nds  at  once.  But  when  we  talk 
of  enfranchisemen  d  w  n  t  p  ceive  that  the  American  master 
may  enfranchise  to  an  1  a  le  hands  in  defence  of  freedom  ? 
A  measure  to  wh  h  th  p  pi  have  had  recourse  more  than 
once,  and  not  without  su  ss  n  a  desperate  situation  of  their 
affairs. 

Slaves  as  these  u  f  tu  at  black  people  are,  and  dull  as  all 
men  are  from  slav  ry  mu  t  th  y  not  a  little  auapcot  the  offer  of 
freedom  from  that  J  n  t  n  wi  ich  has  sold  them  to  their  pres- 
ent masters  ? 

If  then,  sir,  it  seema  almost  desperate  to  think  of  any  altera- 
tive course,  for  changing  the  moral  causes  {and  not  quite  easy  to 
remove  the  natural)  which  produce  prejudices  irreconcilable  to  the 
late  exercise  of  our  authority ;  but  that  the  spirit  infallibly  mill 
continue,  and  continuing  will  produce  such  effects  as  now  embarrass 
us;  the  second  mode  under  consideration  is,  to  prosecute  that  spirit 
in  its  overt  acts,  as  criminal. 

At  this  proposition  I  must  pause  a  moment.  The  thing  seems 
a  great  deal  too  big  for  my  ideas  of  jurisprudence.  It  should  seem 
to  my  way  of  conceiving  such  matters,  that  there  is  a  very  wide 
difference  in  reason  and  policy,  between  the  mode  of  proceeding  on 
the  irregular  conduct  of  scattered  individuals,  or  even  of  bands  of 
men,  who  disturb  order  within  the  state,  and  the  civil  diesenaions 
which  may,  from  time  to  time,  oa  great  questions,  agitate  the  sev- 
eral communities  which  compose  a  great  empire.  It  looks  to  me  to 
be  narrow  and  pedantic  to  apply  the  ordinary  ideas  of  criminal 
justice  to  this  great  public  contest.  I  do  not  know  the  method  of 
drawing  up  an  indictment  against  a  whole  people.  I  cannot  insult 
and  ridicule  the  feelings  of  millions  of  my  fellow  creatures,  as  Sir 
Edward  Coke  insulted  one  excellent  individual  (Sir  Walter  Ra- 
leigh} at  the  bar.  I  am  not  ripe  to  pass  sentence  on  the  gravest 
public  bodies,  intrusted  with  magistracies  of  great  authority  and 
dignity,  and  charged  with  the  safety  of  their  fellow  citizens,  upon 
the  same  title  that  I  am.     I  really  think,  that  for  wise  men  this  ia 
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Dot  judicious;  for  sober  men,  not  decent ;  for  minda  tinetared  with 
hnmanity,  not  mild  and  merciful. 

Perhaps,  sir,  I  am  mistalien  in  my  idea  of  an  empire,  as  dis- 
t    g     h   I  f  gl      t  t         k    gd  m      B  t  my  dea    f    t 

th       th  t  p  th        g    g  t      f  m    y    t  tes       d 

h    d    wl    th      this  1     d   h        m  1  P       d    g 

p  bl         It  d  h  1 1  i    q      tly  h  pp       (     d 

hgh       himl       Iddd        f        tyf  td  j 

t    t    h  pp       g)  th  t  tl         b    d      t     p         h  J  1      1 

pilg  dm         t  Btw  hplgt        dth 

p    m        mm  !      ty  th     1        m  y  b        t    m  ly  Of 

d  p  t        ft       t  y  b  tt      1   I    t  d  m     h  11  bl    d 

w  11  B  t  tl      gli  T  P       1  g  pt       (      th 

)  f        th        d       y  f  th        p  tl       y    t 

d       1    f  Th      1    m    f     p       !  th     ex      t(r  t 

mply         p  pw         Fttlkfthp      1  f       tt 

f     p  wl     h  p  la  h     lly      y  b  tt      th        p    k 

g  Nw  hfttjl  gthm 

p        tp    t     f    g      tplt      1  f     m         t       I  ly 

yth       m  mpl     ly  mp    d        th      f     th    h    d    f 

th      mp       t  t  th  t    f      y  p      1  g         pi    d  d  t  his 

will        h         t     th  t  h     wh  1        th     ty       d       d         t     Hy  t 
pi  bU         tbtt        m  Itptthfflgp 

in  d      lb    b  n.     W 11      t  th  y  t      h  tl     p 

t        k  d  t     t  tb       p    t       W  n   t     t  t     h 

tb  m  fh  t    b    g  t  t  wh    h       1    m     f  1  b    ty       t 

tmttbght  ,         g  mttwhhb  is 

equivalent  to  slavery  ?     It  may  not  be  always  convenient  to  impress 
independent  communities  with  such  an  idea. 

We  are,  indeed,  in  all  disputes  with  the  colonies,  by  the  neces- 
sity of  things,  the  judge.  It  is  true,  sir.  But  I  confess  that  the 
character  of  judge  in  my  own  cause,  is  a  thing  that  frigiitens  me. 
Instead  of  filling  me  with  pride,  I  am  exceedingly  humbled  at  it. 
I  cannot  proceed  with  a  stern,  assured,  judicial  confidence,  until  I 
find  myself  in  something  more  like  a  judicial  character.  I  must 
have  these  hesitations  as  long  as  I  am  compelled  to  recollect,  that, 
in  my  little  reading  upon  such  contests  as  these,  the  sense  of  man- 
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kind  has,  at  least,  as  often  decided  a  sup  as 

ordinate  power.     Sir,  let  me  add,  too  m    h       g 

some  abstract  right  in  my  favor  woul  h 

in  passing  sentence;  unless  I  coul 

rights  which,  in  their  exercise  und  m 

not  the  most  odious  of  all  wronga, 

injustice.      Sir,  these  consideratioQS  m 

when  I  find  things  so  circumstanced  m 

once  a  civil  litigant  against  me  in  p  g 

fore  me;  while  I  sit  as  criminal  jud  wh       m 

quality  is  to  he  decided  upon  the  m 

Men  are  every  now  and  then  put,  b  Co    p  m 

fairs,  into  strange  situations ;  but  jus  m 

be  in  what  situation  he  will. 

There  ia,  sir,  also  a  circumstance     h  m 

mode  of  criminal  proceeding  is  not  (a  g 

our  contest)  altogether  expedient ;  g     ^  h 

conduct  of  those  very  persons  who  ha  m  d 

by  lately  declaring  a  rebellion  in  M  B  d 

formerly  addressed  to  have  traitors  b 
Henry  tie  Eighth,  for  trial.     For,  tho  d 

not  proceeded  against  as  such ;  no 

towards  the  apprehension  and  convic  ff 

either  on  our  late  or  our  former  add  m  d  co 

ereion  have  been  adopted,  and  such  as  m  m 

to  a  sort  of  qualified  hostility  towards  an  independent  power  than 
the  punishment  of  rebellious  subjects.  All  this  seems  rather  incon- 
sistent ;  but  it  shows  how  difficult  it  ia  to  apply  these  juridical 
ideas  to  our  present  case. 

In  this  situation  let  us  seriously  and  coolly  ponder.  What  is  it 
we  have  got  by  all  our  menaces,  wliich  have  been  many  and  fero- 
cious ?  What  advantage  have  we  derived  from  the  penal  laws  we 
have  passed,  and  which,  for  the  time,  have  been  severe  and  numer- 
ous? What  advances  have  we  made  towards  our  object,  by  the 
sending  of  a  force,  which,  by  land  and  sea,  is  of  no  contemptible 
strength?  Has  the  disorder  abated?  Nothing  lees.  When  I  see 
things  in  this  situation,  after  such  confident  hopes,  bold  promises, 
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and  active  esertinns  I  cannot  for  my  life  avoid  a  suspicion,  that 
th    pi       t    If  t  t!         ht 

If  th        th        m       1    f  tL  f  til      K.m      can  liberty  be, 

f     th    g      t     p    t  (h  1      mp      t     ble;  if  the  ideas 

f       m      1  p  b  ppl     bt  f     ppl     ble,  are  in  the 

hglitd  pdtwbtwyyt      m        ?No  way  is 

P       b  t     h     th    d       d  1    t— t        mply  w  th  th    American  spirit 
a  y  fyplaf,t        bttt  ecesaary  evil. 

If  w      d  pt  thiB  mdfwni        t  le  and  concede, 

It  f  wh  t      t        th  hf  t    be ;  to  ascertain 

th        t         f  w  1 1    k    t  tl  mplaint.    The 

1  mpl        tt    t  th      h  t  th      b        te   stio  mark  and 

1    f  B    t  h  f     d  Th  y         pi         h  1 1!   y  are  taxed  in  a 

PI  t        wb    h  th  t      p         t  d      If  you  mean  to 

t    fy  tb         11   J       m     t       t    fy  th  m  d  t    this  complaint. 

If  3  t    pi  y  P    pl     y  '<t  them  the  boon 

wh    h  tb  y     k        t  wl    t  y  y  th    k  b  tt     f     them,  but  of  a 

kdttlldff       t      Sban      tmyb       w  gnlation,  but  it 

iH  no  roDcession ,  whereas  our  present  theme  is  the  mode  of  giving 

satisfaction 

The  question  with  me  ia,  not  whether  you  have  a  right  to  render 
your  people  miserable ;  but  whether  it  is  not  your  interest  to  make 
them  happy.  It  is  not,  what  a  lawyer  tells  me,  I  ma;/  do ;  but 
what  humanity,  reason,  aud  justice,  tell  me  I  ought  to  do.  Is  a 
politic  act  the  worse  for  being  a  generous  one  ?  Is  no  concession 
proper  but  that  which  is  made  from  your  want  of  right  to  keep  what 
you  grant  ?  Or  does  it  lessen  the  grace  or  dignity  of  relasiog  in 
the  exercise  of  an  odious  claim,  because  you  have  your  evidence 
room  full  of  titles,  and  your  magazines  stuffed  with  arms  to  enforce 
them  ?  What  signify  all  those  titles,  and  all  those  arms  ?  0£ 
what  avail  are  they,  when  the  reason  of  the  thing  tells  me  that  the 
assertion  of  my  title  is  the  loss  of  ray  suit ;  and  that  I  could  do 
nothing  bat  wound  myself  by  the  use  of  my  own  weapons  ? 

Such  is  steadfastly  my  opinion  of  the  absolute  necessity  of  keep- 
ing up  the  concord  of  this  empire  by  a  unity  of  spirit,  though  by  a 
diversity  of  operations,  that  if  I  were  sure  the  colonists  had,  at  their 
leaving  this  country,  sealed  a  regular  compact  of  servitude;  that 
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they  had  solemnly  abjured  all  the  rights  of  citizens ;  that  they  had 
made  a  vow  to  renounce  all  ideas  of  liberty  for  them  and  their 
posterity,  to  all  generations,  yet  I  should  hold  myself  ohliged  to 
conform  to  the  temper  I  found  universally  prevalent  in  my  owd 
day,  and  to  govern  two  millions  of  men,  impatient  of  servitude,  on 
the  principles  of  freedom.  I  ara  not  deterraioing  a  point  of  law  ; 
1  am  reatoring  tranqaillity ;  and  the  general  character  and  situation 
of  a  people  must  determine  what  sort  of  government  ia  fitted  for 
them.     That  point  nothing  else  can  or  ought  to  determine. 

My  idea,  therefore,  without  considering  whether  we  yield  as 
matter  of  right,  or  grant  as  matter  of  favor,  is,  to  admit  the  people 
of  ow  eohnm  into  an  interest  in  the  eonatifittion  ;  and  by  recording  that 
admission  in  the  jonrnals  of  Parliament,  to  give  them  as  strong 
an  Msurance  as  the  nature  of  the  tiling  will  admit,  that  we  mean 
forever  to  adhere  to  that  solemn  declaration  of  systematic  indul- 
gence. 

In  forming  a  plan  for  this  purpose,  I  endeavored  to  pnt  myself 
in  that  frame  of  mind,  which  was  the  most  natural,  and  the  most 
reasonable;  and  which  was  certainly  the  most  probable  means  of 
securing  me  from  all  error.  I  set  out  with  a  perfect  distrust  of  my 
own  abilities ;  a  total  renunciation  of  every  speculation  of  my  own  i 
and  with  a  profound  reverence  for  the  wisdom  of  our  ancestors,  who 
have  left  na  the  inheritance  of  so  happy  a  constitution,  and  ao 
flourishing  an  empire,  and  what  is  a  thousand  times  more  valuable, 
the  treasury  of  the  maxims  and  principles  which  formed  the  one,  and 
obtained  the  other. 

During  the  reigns  of  the  kings  of  Spain  of  the  Austrian  family, 
whenever  they  were  at  a  loss  in  the  Spanish  councils,  it  was  com- 
mon for  their  statesmen  to  say,  that  they  ought  to  consult  the  genius 
of  Philip  the  Second,  The  genius  of  Philip  the  Second  might 
mislead  them,  and  the  issue  of  their  affairs  showed  that  they  had 
not  chosen  the  most  perfect  standard.  But  sir,  I  am  sure  that  I 
shall  not  be  misled,  when,  in  a  case  of  constitutional  difficulty,  I 
consult  the  genius  of  the  English  Constitution.  Consulting  at  that 
oracle  {it  was  with  all  due  humility  and  piety)  I  fuund  four  capital 
examples  in  a  similar  case  before  me :  those  of  Ireland,  Wales, 
Chester,  and  Durham. 
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Ireland,  before  the  English  conquest,  though  never  governed 
by  a  despotic  power,  had  no  parliaments  How  far  the  English 
Parliament  itself  was  at  that  time  modeiled  according  to  the  present 
form,  ia  disputed  among  antiquarians.  But  wo  have  all  the  reason 
in  the  world  to  be  assured,  that  a  form  of  parliament,  such  as  Eng- 
land then  enjoyed,  she  instantly  oommunieated  to  Ireland;  and  we 
are  equally  sure  that  almost  every  auoceasive  improvement  in  con- 
stitutional liberty,  as  fast  aa  it  was  made  here,  was  transmitted 
thither.  The  feudal  baronage  and  the  feudal  knighthood,  the  roots 
of  our  primitive  constitution,  were  equally  transplanted  into  that 
soil;  and  grew  and  flourished  there.  Magna  Oharta,  if  it  did  not 
ffve  UH  originally  the  House  of  Commons,  gave  us  at  least  a  House 
of  Commons  of  weight  and  eonscquence.  But  your  ancestors  did 
not  churlishly  ait  down  alone  at  the  feet  of  Magna  Charta.  Ireland 
was  made  immediately  a  partaker.  This  benefit  uf  English  laws 
and  liberties,  I  confess,  was  not  extended  to  aH  Ireland,  Mark  the 
conscqueuce.  English  authority  and  English  liberty  had  exactly 
the  same  boundaries.  Your  standard  could  never  be  advanced  an 
inch  before  your  privileges.  Sir  John  Davis  shows  beyond  a  doubt, 
that  the  refusal  of  a  general  communication  of  these  rights,  was  the 
true  cause  why  Ireland  was  five  Jiundred  years  in  subduing;  and 
after  the  vain  projects  of  a  military  government  attempted  in  the 
reign  of  Queen  Elizabeth,  it  was  soon  discovered  that  nothing  could 
make  that  country  English,  in  civility  and  allegiance,  but  your  laws 
and  your  forms  of  legislature.  It  was  not  English  arms,  but  the 
English  Constitution,  that  conquered  Ireland,  From  that  time, 
Ireland  has  ever  had  a  general  parliament,  as  she  had  before,  a  par- 
tial parliament.  You  changed  the  people,  you  altered  the  reli- 
gion ;  but  you  never  touched  the  form  of  the  vital  substance  of  free 
government  in  that  kingdom.  You  deposed  kings,  you  restored 
them  ;  you  altered  the  succession  to  theirs,  as  well  as  to  your  own 
crown  ;  but  you  never  altered  their  constitutioa  ;  the  principle  of 
which  was  respected  by  usurpation ;  restored  with  the  restoration 
of  monarchy,  and  established,  I  trust,  forever  by  t!ie  glorious  Revo- 
lution, This  has  made  Ireland  the  great  and  flourishing  kingdom 
that  it  is ;  and  from  a  disgrace  and  a  burden,  intolerable  to  ikia 
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nation,  has  rendered  ier  a  principal  part  of  our  strength  and  orna- 
ment. 

My  nest  example  is  Wales.  This  country  was  aald  to  be  re- 
duced by  Henry  the  Third.  It  was  said  more  truly  to  be  so  hy 
Edward  the  First.  But  though  then  conquered,  it  was  not  looked 
upon  aa  any  part  of  the  realm  of  England.  Its  old  constitution, 
whatever  that  might  hare  hoen,  was  destroyed,  and  no  good  one 
was  substituted  in  its  place.  The  care  of  that  tract  was  put  into 
the  hands  of  lord  marchers — a  form  of  government  of  a  very  sin- 
gular kind ;  a  strange,  heterogeneous  monster,  something  between 
hostility  and  government ;  perhaps  it  has  a  sort  of  resemblance, 
according  to  the  modes  of  those  times,  to  that  of  commander-in- 
chief,  at  present,  to  whom  all  civil  power  is  granted  as  secondary 
The  manners  of  the  Welsh  nation  followed  the  genius  of  the  govern- 
ment; the  people  were  ferocious,  restive,  savage,  and  uncultivated ; 
sometimes  composed ;  never  pacified.  Wales  within  itself,  was  in 
perpetual  disorder ;  and  it  kept  the  frontier  of  England  in  perpetual 
alarm.  Benefits  from  it  to  the  state,  there  were  none.  Wales  was 
only  known  to  England  by  incursion  and  invasion. 

Sir,  during  that  state  of  things,  Parliament  was  not  idle.  They 
attempted  to  subdue  the  fierce  spirit  of  the  Welsh  by  all  sorts  of 
rigorous  laws.  They  prohibited  by,  statute  the  sending  all  sorts 
of  arms  into  Wales,  as  you  prohibit  by  proclamation  {with  some- 
thing more  of  doubt  on  the  legality)  the  sending  arms  to  America. 
They  disarmed  the  Welsh  by  statute,  as  you  attempted  (but  with 
still  more  question  on  the  legality)  to  disarm  New  England  by  an 
instruction.  They  made  an  act  to  drag  offenders  from  Wales  into 
England  for  trial,  as  you  have  done  (but  with  more  hardships)  with 
regard  to  America.  By  another  act,  where  one  of  the  parties  was 
an  Englishman,  they  ordained  that  his  trial  should  be  always  by 
English.  They  made  acts  to  restraio  trade,  as  you  do ;  and  they  pre- 
vented the  Welsh  from  the  use  of  fairs  and  markets,  as  you  do  the 
Americans  from  fisheries  and  foreign  ports.  In  short,  when  the 
Btatute  book  was  not  quite  so  much  swelled  as  it  is  now,  you  find 
no  less  than  fifteen  acts  of  penal  regulation  on  the  subject  of 
Wales. 

Here  we  rub  our  bauds — a  fine  body  of  preeedente  for  the  au- 
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